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PREFACE 


TO 


THE.  PRESENT  EDITION. 


The  Reports  of  Sir  BARTHoi.oMnw  Shower, 
like  moft  other  pofthumous  publications  of  tlie 
kind,  were  originally  prefented  to  the  world  in  the 
difordered  ftatc  in  which  they  were  found  among 
his  papers  after  his  deceafe,  and,  of  c6urfc,  were  lefs 
complete  than  they  muft  have  been  if  they  had 
been  prepared  and  polilhed  for  the  prefs  by  the 
fkilful  hand  of  their  learned  and  diftinguifhed 
Author. 

Their  intrinfic  and  fubftantial  merit,  however, 
notwithflanding  the  imperfedions  incidental  to  this 
kind  of  publication,  immediately  eftablifhed  their 
authority ;  and,  the  demand  for  them  continuing 
to  increafe  in  proportion  as  the  copies  became 
fcarce,  they  have  been  for  fomc  time  pad,  not  only 
advanced  in  value  to  almoft  treble  their  original 
price,  but  were  fo  extremely  difficult  to  be  pro- 
cured, as  to  render  a  new  edition  neceflary. 

A  2  The 
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The  attention  of  the  Editor,  in  preparing  the 
prefcnj  Edition  for  the  prefs,  has  been  principally 
employed  in  corredling  the  T^ext^  infertmg  ilfiir- 
ginal  AbJiraSls^  lidding  Mifrginal  References^ 
amending  the  Indexes^  and  compiling  the  Notes 
which  will  be  obfcrve4^to  accompany  many  of 
the  Cafes. 

The  Text  of  the  former  Edition  is  extremely    »       ^ 
joofe  in  its  ftilc,  and  fometimes  obfcure  in   its         / 
meaning;  but  although  the   Editor  has  occafi*  >/ 
pnally  endeavoured  (o  rcftify  thefe  imperfeftion;?; 
he  has  not  ventured  to  make  any  alterations  tnat 
could  in  the  Ipaft  degree  change  the  fenfc  of  the 
Author.     A  variety  of  references  ajfo,  frequently 
inferted  in  the  middle  of  a  fentepce^  and  almoil 
always  in  ^  wrong  place,  contributed  to  increafe 
this  obfcurity ;    theft  references  have  been  cafcr. 
folly  examined;  the  nam^s  of  the  Cafef  inferted  in 
the  text  J  and  tbf  Re^orters^  ip  which  the  cafc3 
are  to  be  fpundi  napied  f^t  the  bottom  of  the  page^, 
cjtcept  only  where  they  appeared  to  have  no  re- 
lation to  the  fubjedt,  and  in  thefe  inftanccs  they 
have  been  expunged,     Ip  the  cafe  of  Philips  v. 
Bury,  a  part  only  of  pnc  of  the  arguments  was 
reported,  withput  any  ^tement  of  the  fafts,  or  any 
account  of  the  ultimate  ppinicp  of  the  court :  to 
remedy   this   defedl,  which  rendered   the  report 
quite  unintelligible,  the  Editor  has  taken  the  liberty 
to  fupply  tlie  pther  part$  of  the  cafe  from  the 
Author's  own  report  of  it  in  his  Cafes  in  Parlia- 
ment :  in  order,  however,  to  render  the  Text  as 
it  ftood  in  the  original  Edition  difcerniblc,  the  new 
liiatter  is  inclofed  within  \books"\. 
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To  the  Text  thus  altered,  he  has  added,  at  tlic 
commencement  of  each  Term,  the  names  of  the 
Judges  who  then  filled  the  Court,  and  alio .  the 
■oames  of  the  Attorney  and  Solicitor  General.    . 

The  Marginal  abstracts  of  the  former 
Edition,  merely  defcribed  the  kind  of  aftion  in 
which  the  queflion  in  each  cafe  arofe.  In  the 
prefent  Edition,  die  Editor  has  endeavoured  to  give 
.abiba^ts  or  epitomies  of  the  precife  points  which 
were  in  litigation ;  and,  he  trails,  that  they  will, 
in  general,  be  found  accurate. 

The  Marginal  references  in  the  former 
Edition  were  very  few  indeed,  and  moft  of  them 
incorred ;  thofe  which  on  examination  were  found 
to  have  relation  to  the  fubjeds  of  the  cafe  are 
retained,  and  thofe  which  appeared  irrelevant  ex-r 
punged :  to  thefe  have  been  added,  references  to  the 
fame  cafe  in  contemporary  books,  and  to  fuch  other 
identical  or  analogous  points  of  Law  as  the  Editor 
was  able  to  find  in  the  more  ancient  as  well  $1$ 
modern  Reporters. 

The  Notes  are  now  firft  added,  there  being, 
none  to  the  former  Edition,  and  are  ufed  to  ex- 
plain fuch  variations  as  appeared  to  be  material 
between  the  report  of  the  principal  cafe  and  the 
ftatement  of  it  by  contemporary  reporters ;  to  /hew, 
whenever  the  opportunity  occurred,  the  ultimate 
decifion  of  the  Court  upon  the  fubjed;  and  to  point 
out  the  confirmation  or  alteration  which  the  law 
of  each  cafe  has  received  or  undergone,  either  by 
fubfequent  ads  of  the  Icgiflaturf,  or  by  decifions 
of  the  CO'-- "-• 

The 
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•  The  V  Index  to  the  firft  volume  has  been 
apended^  and  that  ta  the  fecond  volume  made  en- 
tirely new. 

The  Editor  fubmits  the  refult  of  his  labours  to 
the  opinion  of  the  profeflion  :  he  has  endeavoured 
to  colledt  his  materials  with  induftry^  and  to  ufe 
them  with  judgment;  to  amend  what  was  corrupt, 
and  to  explain  what  was  obfcure ;  but  he  is 
fearful  of  entertaining  the  flattering  hope  that  his 
indufhy  has  been  able  to  reach  the  perfection 
which  it  was  his  endeavour  to  attain. 


Etifier  Tirm^  1794* 


to 


T  O     T  H  £ 

READER. 

THE  Author  of  the  following  Reports 
acquired  fuch  eminency  in  his  profeilion,  as 
fufficiently  recommends  them  to  the  Public;  they 
being'  left  under  his  own  band  with  a  defign  to 
communicate  them  to  the  world. 

This,  without  queftion,  will  make  them  accept- 
able to  the  prefent  Gentlemen  of  the  Robe,  and 
profitable  to  thofe  who  ihall  hereafter  ftudy  the 
Common-Laiv  -,  which  makes  it  unneccflary  to  lay 
more  concerning  the  work  itfelf,  or  the  author  of 
it,  though  there  is  juftice  in  diftinguifhing  the 
dead  as  well  as  the  living. 

The  defign  of  this  Preface  is  not  to  enter  into 
the  hiftory  of  the  author's  family  or  education^ 
though  both  might  be  mentioned  to  his  advantage, 
but  to  give  fome  iketches  of  his  perfonal  charadt^r. 

His  vivacity  of  parts,  and  felicity  of  cxpreffion, 
fcon  diftinguiflied  and  led  him  betimes  into  a 
crowd  of  bufijiefs;  and,  at  an  uncommon  age, 
brought  him  to  ftand  before  the  moft  auguft  af- 
fcmblics  of  the  nation,  where  he  acquitted  himfclf 
with  fatisfa<?tion  to  others,  as  well  as  to  his  own 
honour. 


His 
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His  native  xrity  df  Exeter  fhcwed  him  fuch  a 
diftinguifliing  refped^  as  to  chufe  him  to  be  their 
rcprefentative  iti  tvVcj  parliaments,  and  they  alfo 
had  returned  him  to  ferve  in  a  third,  while  he  was 
confined  by  that  fickneis  which  ended  ib  death,  in 
the  forty-third  year  of  his  age- 

r  muft:  not  dmit  td  ihcrition  his  GENERosrf  y^ 
t^hich  makes  fd  beautiful  a  part  of  a  good  character . 
This  was  fo  free  and  impartial,  without  regard  to 
parties  and  denominations,  that  ind^nce  and  worth 
always  found  A  patron  in  him,  in  which  he  grati-- 
fied  himfelf  at  the  fame  time  that  he  telieved  the  ob- 
jeds  of  his  charity;  and,  that  his  kindhefs  might  be 
better  efteemed  by  the  receivers,  he  was  wont 
to  give  them  fbme  opportunity  of  iervice,  that  it 
might  appear  an  a£t  of  jujlice  rather  than  oi  com^ 
paffidn  i  and  this  way  he  covered  their  modefly  at 
the  fame  time  he  helped  their  neceirify4 

As  to  his  Religion, it  was  that  of  the  Ch(jrch 
ot  England  eflablifhed  by  law ;  nof  wa^f  he  only 
iatisfied  in  relation  to  its  government,  difcipline,and 
dodtrines^  but  thofe  who  were  intimately  ac-^ 
quainted  with  him  knew  he  defended  them,  as  hor 
like  wife  did  our  civil  conflitution^ 
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Eafter  Term, 

The  Firft  of  William  and  Mary, 

IN 

THE    king's    bench. 

Sir  John  Holt,  Knt.  Chief  Jupce. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  Knt.>  Jujlices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
John  Somers,  Efq.  Solicitor  General. 


B 


Fitzpatrick  againft  Robinfon.  Cafe  i. 

ACchaelmas  Tenrtj  yac.  2.   RoU.  105. 

O  N  D  for  performance  of  covenants ;  which  were  for  y.  S.  la  debt  on  bonA 

to  render  a  true  and  juft  account,  and  to  pay  what  fhould,  fw  pcrformanct 
&c.    The  Defendant  pleaded  performance  generally.     The 'i7,'.Xd%. 

Plaintiff  replies.  That  he  did  not  give  a  true  and  j lift  account,  &c.  (on  (haii  render 

The  Defendant  demurs  generally.  .  •  true  and  juft 

^  '  account,  a 

Mr.  GiRDLERyir  the  Defendant  urged.  That  this  was  not  a  good  »l»a  ofperfor- 

breach,  becaufe  "juft  and  true  account"  implies  that  there  was  an  ■p«'>«8«»c'^*y 

account,  and  this  is  therefore  a  perplexed  and  multifarious  iftlie :  he  a*d^  by*A 

ought  to  have  (aid,  either  that  he  gave  no  account  at  all,  or  that  he  KtrLicATtoN 

gave  an  account,  but  not  a  juft  and  true  one,  and  have  (hewn  ^*^a*^*ufta^ 
wherein  it  was  otherwife,  fo  as  the  Defendant  might  know  what  Sue  acoountT 

anfwer  to  make, — Adjornatur.  •  S.  c.  comb. 


Afterwards  the   plea  was  held  ill,  becaufe  for  the  a«a  of  a  s!^^.  ^oit.  540 
Uranger,  and  then  you  muft  (hew  how :  but  this  is  not  helped  by  co.  Lit,  -503. 
the  replication,  as  plea  of  performance  general  to  negative  cove-  Cro.  Ells.  749, 
nants  may  be.     See  the  cafe  of  y^'^'"  v»  &eves^  Telv.  39, 40.   Judg-  *??• 

incnt  for  the  Plaintiff,     ^aare  de  ceo per  RepUcMt.    A&  L  wd""!; , 

2  Rich.  3.  pL  17.    Styles  473,  474.  Dyer.  373, 

Hob<  I 's. 
Moor.  856.    5  Com.  Dig.  •<  PUadcr."  (E.  i6.)  (C.  25.)  {%  ▼.  13.)    And  fee  the  cafe  of  Sayie  v.  Minns, 
Cowp.  575. 

Vol.  I«  B  Browne 


EafterTcraij  i  William  and  Matjr. 


Cafe  2. 

Afifterof  the 

lure  equil  dif- 
tributlon  with 
one  of  the 

S.  C.  Cartfa.  51. 
1  Mod.  S09. 
%  Mod.  S04. 
I  Vera.  403, 

437- 

I  Vera.  403. 
sVern.  ii4« 
I  Peer  Wow. 

aPecr  Wmt. 

344-440* 

3  Peer  Wmi  50. 

loa.  T15. 194*   Showers  Pirl.  Cat.  loS.    3  Wilt*  379. 

*[2   J 


Browne  againft  Browne. 

V^  O  T I O  N  for  a  prohibition  to  a  fuit  in  the  Court  Chriftian 
by  a  fifter  of  the  half-Usod,  to  have  diftribution  as  next  of 
kin. 

Mr.  Dobbins  urged.  That  the  cafe  in  Brook*s  Mrldgenunt  had 
been  exploded  and  denied. 

But  It  was  anfwered,  That  this  was  quieta  movent  for  this  had 
been  fettled,  in  the  cafe  of  Perkins  v.  Story^  and  held  that  they 
were  in  equal  degree*  for  adminiftration.  So  in  Smith  v.  Tracey. 
I  Mod.  209.  and  Browne  v,  tVoodj  Allen  36.  There  is  the  lame 
nearnefs  of  blood;  there  is  no  difference  in  degree. 

And  a  prohibition  was  denied  per  totam  Curiam  on  de- 
bate, (tf  ) 


(4)  Formerly  thofe  of  the  half. blood 
vere  allowed  only  a  half  (hare.  Ld.  Win- 
chelfea  v.  Norclift',  Trinity  Term,  1  Jac.  1. 
but  in  the  cafe  of  Smith  v.  Stacy,  Hilary 
Term  17  &  28  Car.  2.  i  Mod.  209.  a 
Mod.  105. 206.  the  Court  thought  that 


the  half-blood  ihould  be  allowed  an  equal 
ihare  with  thofe  of  the  whole  blood ;  and 
the  point  was  at  length  fo  fettled  in  the 
cafe  of  Crooke  t.  Wake,  upon  appeal  to 
the  Houfe  of  Lords.     1  Vero.  404.  437. 


Cafe  3. 

The  22  &  23 
Car.  2.  c.  lo. 

nttfii  an  intef- 
tate*s  effeds  in 
thofe  who  are 
intitled  to  diftri- 
bution jt  the 
time  of  his 
death. 

S.  C  Poft.  25. 
S.C.Holt.  258. 
S.C.Comb.  1x2. 


Cafe  4« 


Browne  againft  Shore. 

]V4^ OT  ION  for  a  prohibition,  on  this  fuggeftion,  That  the  ad- 
^  miniftrator,  of  one  dying  inteftate  before  diftribution,  fued  for 
that  parties  (hare,  and  that  no  rieht  was  vefted,  but  only  a  power  and 
diredion  to  the  ordinary  to  diftnbute ;  and  confequently  it  muft  be  to 
the  next  of  kin  at  the  time  of  the  deceafe,  and  not  at  the  time  of  the 
diftribution. — ^The  Court  inclined  that  it  was  a  right  vefted;  but . 
to  fettle  the  point,  they  directed  them  to  declare^  and  the  other  t« 
demur;  and  accordingly  they  did.  (a) 

1  Mod.  204.     3  Mod.  59.  65.     1  Vem.  403.     Carth.  51.    i  Com.  Dig.  262. 

(m)  The  Court  were  of  opinion,  that  the  time  of  his  death,  and  awarded  a  cotjultg' 

ftatute  gives  an  imn^iate  intered  in  the  tiaru  S.  C.  Poft.  25.  See  alfo  x  Peer  Wms. 

eflfeds  of  the  inteftate  to  thofe  of  his  kin-  46.  2  Peer  Wms. 441. 
dredy  who  are  intitled  to  diftribution  at  the 

Thompfon  againji  Harvey. 

Trinity  Term,    Jae.  2.    RoU.  19a. 

T\  E  B  T  upon  an  obligation,  with  condition  not  to  buy  Qi^ps 
^^  feet,  &c.  of  any  others  but  fuch  and  fuch,  &c.  and  not  to  buy 
above  fuch  a  quantinr,  &c.  The  Defendant  pleads.  That  that  was 
his  trade ;  and  that  tne  bond  was  procured  from  him  to  reftrain  the 
ufe  of  his  trade,  and  therefore  is  of  no  force,  but  void  in  law.  The 
PlaintiiF  replies,  That  it  was  voluntarily  given.  The  Defendant 
demurs. 


A  bond  with 
condition  n»t  to 
buy  fliee ps  feet 
ef  any  other 
but  fuch  and 
lucbf  and  not 
above  fuch  a 

?[uanti;yV  is  void; 
or  it  is  iii  re- 
ftraint  of  trade. 

S.  C.  Comb.  121.  S.  C.  Holt.  674.  Co.  Lit.  223.  ix  Co.  53.  Cro.  Elit.  872.  Cro.  Jac.  596. 
3  Lev.  9(43.  I  Bac.  Abr.  410.  2  Bl.  Rep.  1109.  Stnu  739.  741.  Ld.  Ray.  X456.  A&nally*s  Rep.  53. 
I  Peer  Wma.  181. 192.    i  Brown*!  Ch.  Rep.  341.     4  Bar.  2225. 

Arcusb 


EafterTcrm^  iWOlkmandMaiy*  3 

AKGUfeD  for  tht  Plaintiffs  That  it  was  a  good  condition ;  diat     Thom^sox 
drcfing  of  iheeps  feet  was  not  fuch  a  trade  as  the  law  regards,  and  the      „    ^* 
namiQg  it  fo  will  not  make  it  otherwife  than  in  reality  it  is;  and  ad-      '^*^<^* 
mitting  it  a  trade,  yet  the  reftraint  is  lawful,  being  only  a  particular 
fpecial  refbiint,  and  not  univerfal  and  general,  as  is  the  cafe  of 
Brodiv.Jolliff.\a) 

On  the  other  fide  it  was  urged  by  Mr.  SbMy,  That  the  bond  is 
void,  becaufe  the  condition  is  againft  law,  Cb.  LiU  56.  It  is  an  uni- 
veHal  reftraint ;  for  we  muft  not  buy  of  any  a  greater  number  than 
he  does,  fo  that  if  he  leave  ofFhis  trade,  we  muft  leave  ofF  ours  ;  or 
if  he  buy  none,  we  muft  not.  We  have  averred  that  the  bond  was 
given  upon  an  unlawful  condition,  and  that  will  make  it  void,  as  in 
the  cafe  of  fimony,  Moore^  641.  Cro*  Car.  i8o.  Cro^  Jac.  248. 
March  i^i. 

To  this  THE  Court  anfwered.  That  thefe  are  all  void  by  aft  of 
parliament,  and  that  there  was  a  difference  between  bonds  void  by 
Statute^  and*  thofe  which  are  void  at  Comment  Law  becaufe  of  the  un-  *^  [  3  ] 
lawfulnefs  of  the  condition  \{b)  as  a  bond  not  to  profecute  a  felon, 
I  Leon.  203.  The  averment  may  be  good  however,  if  it  be  confift- 
ent  with  the  condition  \  {c)  but  tnis  is  plainly  reftriftive  of  trade,  be- 
caufe he  is  not  to  deal  with  any  perfon  whatfoever  that  the  Plaintiff 
hath  dealt  withal ;  and  there  is  no  difference  between  a  reftraint  from 
a  particular  place  and  from  particular  perfons ;  and  in  the  Company 
of  the  Taylors  of  Exeter*  s  cafe,  {d)  in  the  Exchequer  Chamber,  it  was 
held  dut  a  reftraint  from  any  particular  place  was  unlawful. 

But  DoLBiN  Ju/lice  held  ftrongly.  That  a  bond  not  to  trade  in  a 
JaJe  is  good  ;  and  that  he  always  took  the  cafe  of  Jolliffv.  Erode  to 
be  good  law. 

At  laft  THEY  ALL  AGREED  this  was  ill;  and  gave  rule  for  a 
judgment  for  the  Defendant  niji. 

(a)  2  Roll.  Rep.  aoi.    Noy.  98.  Cro.  {c)  Bro.  «  non  eft  faftum,"  14. 

Jic.  596.  [d)    a  Show.  345.      Cro.   Jac    596. 

(^)  Whelpda!e*s  cafe,  5  Co.  119.  a  Roll.  x  Jodcs  13.  March  77. 
Abr.  709. 

Strode  againjf  Ofborne.  Cafe  5# 

Ea/ler  Terrny   Jac.  2.  Roll  297. 
p^RROR  on  a  judgment  in  the  Common  Pleas  in  a  writ  of  Inwaftc.itisnot 

wafte.  neccflary  to  ap- 

FiRST  Exception  taken  becaufe  the  Jury  hadnot  the  viewihut  per  that  the  j^ry  had 
Curiam  it  need  not  appear  on  record  that  they  had  //;/  view;  as  '^'w«w. 
was  refdved  in  the  cafe   of  Cole  v.  Greerij   i  Lev.  309,  2  Saund.  l'%^°Comh' 

252.  ,;3.  • 

S.  C.  Holt.  a68. 
Winch.  Ent.  1039. ' 

Second  Objection.  It  is  neceflary  there  fhould  be  an  award  that  The  judgment 
thef  have  the  view,  or  fomewhat  to  warrant  it ;  the  judgment  is  with-  on  a  writ  of 
oat  firvi/wnjurator^.    The  Court.    The  precedents  are  fome-  waOc  need  not 
dmes  without  thefe  words  ^pervifufn.'*  The  Defendant  is  not  to  de-  j^ll^Jf''' 

Barnes,  469.       sSauad.a54.   Hutt.  8.    Hob.  179. 103.  a«6. 

B  2  mand 


STftoet 

OlBOtMX. 


i^.  If  variance 

between  a  writ 

of  waftf  and 

the  verdidl,  in 

the  nuiftber  of 

acres, ii  fatal 

Cowp.  766.     DongU  642. 

A  tmrit  9ferr$r 
▼ariant  in  its 
dtre^ion  from 
the  rgetrd  is 
bad.  S.C.Poft. 
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mand  the  view,  as  in  a  writ  of  entry ;  for  it  is  there  for  the  tenant 
himfelf  to  have  the  view ;  here  the  Jury  are  to  have  it  by  the  ftatute, 
and  no  need  to  mention  the  view  i  judgment  well  enough  without  it. 
Vide  Raft.  Entr.b^b. 

Another  Exceptiok,  becaufe  the  writ  is  for  cutting  of  forty 
trees  growing  ^^r;^  in  forty  acres,  but  the  jury  find  that  he  cut 
down  forty  trees  in  t^^n^  acres :  if  this  be  a  good  finding  ?  ^uare^ 
If  affignable  for  error)  becaufe  it  is  a  thing  for  the  Defendanrs  ad- 
vantage ? 

I  Term  Rep.  136* 

But  the  writ  of  error  was  quafhed,  becaufe  it  was  direfted  to  Sir 
Edward  Herbert  as  coram  ipfo  et  fociis  fuit^  but  the  record  removed 
was  before  BeMt^field. 

a6.  and  S.  C.  cited  in  Fowler  ▼.  Bridges,  Poft.  186.     i  Term  Rep.  240. 


•r4] 

Cafe  6. 

Plea  begins  in 
^tfr,  and  con- 
cludes in  gbatt' 
meni. 

Moor.  to. 
Cro.  Eur.  203 
Latch.  178. 
1  Lev.    311. 
Ltttw.  34.    a 


♦  Carncth  againft  Prior. 
Eafter  Temiy  Jac.  2.  Roll  74. 
TJ  P©N  debate  of  this  cafe  (which  I  little  heeded,  &c.)  Holt 
Chief^Juftice  took  this  ditterence  upon  33  Hen.  6.  i8.  that 
^-    a  plea  wnich  concludes  in  abaUment^  though  it  begins  in  bar^  is  a 
plea  in  abatements  and  that,  e  cmtra^  a  plea  concluding  in  bar^ 
.    though  it  begins  in  abatement j  is  a  plea  in  bar.  ^uodnonfuit  negat\ 

xVeiit.x36b     5  Mod.  1 3s.  144.     6  Mod.  103.     i  Salk.  297.    Poft.  334.     Comb.  483. 
Ld.  Raj*  10x8.     4  Bac.  Abr.  50. 


Cafe  7. 

The^^jMTof 

frenvrf  though 
turmed  pvtr 
purfuant  to 
tbe  coftom  can- 
not maintain 
covrnantOB  the 
indenture. 

March.  419. 
Cfo.  Elis.  4^. 
5  Co.  17.  a.  ' 
Co.  Lit.  385. 
Efpinals  Dig* 
354* 


Cafe  8. 


Barker  againft  Bcardwell. 

/^  OVEN  A  NT,  brought  by  the  Plaintiff,  upon  an  indenture  of 
apprenticelhip   made  by  the  Defendant  to   J.  S.  in  London^ 
which  was  inrolled  there,  and  the  Defendant  turned  over  to  the 
Plaintiff  before  the  Chamberlain,  &c. 

There  was  a  demurrer  to  the  declaration,  and  judgment  for  the 
Defendant,  becaufe  cuftom  cannot  make  an  ajfignee^  i'o  as  to  entitle 
him  to  an  aAion. 

The  Court.  Where  there  is  a  cuftom  of  a  place  tliat  creates  a 
du^,  an  adion  lies  in  the  Kind's  courts,  becaufe  there  is  a  duty 
vetted ;  but  here  is  no  duty  vefted,  and  you  muft  make  yourfelves 
privy  to  the  contrad,  for  to  found  an  adion.  An  adion  for  calling; 
a  woman  '*  whore"  will  not  lie  here,  though  it  will  in  London. 

Judgment  for  the  Defendant. 

Cramlington  againft  Evans. 

Eafter  Term^  2  Jac,  2.    Roll.  192. 

T\  EFENDANT  draws  a  bill  of  exchange  payable  to  one 
Price  to  the  ufe  of  one  Calvert.   Price  affigns,  by  indorfcment, 
the  bill  to  the  Plaintiffs  who  brings  the  a(Elion  as  indorfee.   The  De- 
fendant pleads  that  Calvert  was  indebted  to  the  king,  and  that  there- 


iribiUofex. 

change  paya- 
ble to  A.  to  tbt 
ufi  of  B.  b« 
mfligned  hyA.  by 
indorfement  to 
another ;  it  can- 
not be  ex.ri.dcd  for  a  debt  due  to  the  king  by  B.     S.C.  iShow.  509.      S.  C.  a  Vent.  307.     S.  C. 
Ortb.  5.  S.C.Skln.s64.    S.C.  Holt.  108.         ■   Kyd.oHBiilsy69.   4  Com.  Dig.  944.   3  Bac.  Abr.  609, 

upon 


Eaftcr  Term,  i  William  and  Marjr. 


TOM 

V. 

EVAKS. 


upon  an  extent  had  been  fued,  and  this  money  paid.     The  Plaintiff 
demuxs. 

Sir  Robert  Sawyer  argued  for  the  Defendant,  That  here  is  no 
legal  intereft  in  this  bill,  but  the  money  is  and  belongs  to  Calvert. 
Tnc  bare  delivery  of  goods  and  chattels  upon  a  confidence,  is  not  a 
truft,  but  the  property  remains  in  ce/fuy  que  ufe ;  and  he  cited  Shaw 
V.  Hornvoociy  Teh.  23.  Harris  v.  Beaver^  Qr^.  Jac,  678.  Where 
goods  ;  or  money,  or  other  perfonal  things,  are  delivered  to  another, 
they  give  no  property,  unlefs  it  be  to  his  ufj ;  fo  if  it  be  exprefsly  to 
the  ufe  of  the  deliverer,  or  a  ftranger,  ♦  Dyer  20,  21.  If  Price  had  *  [  5  ] 
received  the  money,  G^/v^r/mignchavehuJanadtionof  debt  againft 
him  for  it,  36  Hen,  6.  pi  9.  Aiid  if  this  be  fo,  how  can  thei^  af- 
fignees  come  to  an  interclt  ?  And  to  lay  a  cufton^that  a  man  ihall 
come  to  a  property  in  that  which  he  knows  and  fees  plainly  is  mine 
without  my  direction,  (hall  never  help  it,  33  Hen.  6.  pL  5.  3  Co. 
78.  The  cuftom  of  merchants  aiiigns  a  chofe  in  a^ion^  but  it  is 
from  him  that  hath  the  property ;  but  tiie  gomg  to  the  firft  drawer 
is  not  by  the  cuftom  of  merchants,  but  by  the  common  law,  by 
reafon  of  the  "value  received."  It  cannot  be  faid  to  be  paidt  in  his 
own  wrong,  becaufe  he  that  recovers  hath  as  much  right  to  fue  as 
tfie  other,  and  both  may.  Now  here  is  an  extent^  whereby  this' 
Tcry  debt  is  extended,  as  well  againft  Cramlington  as  the  others,  and 
the  money  actually  paid,  for  fo  it  is  pleaded  :  This  extent  is  a  fuit 
in  Calvert^ i  name,  whofc  money  it  was,  for  tlm^  extent  is  his,  and 
he  recovers ;  then  here  is  a  recovery  before  the  other  fuit,  which 
ibews  that  it  doth  not  amount  to  the  general  iiTue,  but  is  a  fubfe- 
quent  bar. 

Thompson  e  contra^  for  the  Plaintiff.    The  privity  of  contrail  2  Show.  441. 
is  between  the  drawer,  and  Price^   and  the   indorfee.     The  laft   3  Mod.  86. 
indorfee  hath  an  aftion  againft  any  of  the  indorfers,  or  againft  the  ExcblinRc,'?*.' 
original  drawer;  and  therefore  this  can  be  no  good  p!ei.     Befides, 
this  plea  goes  only  to  the  confideration,  and  anl'wers  nothing  to  the 
ajfumpfit  \  here  is  a  right  veftcd  in  the  Plaintiff  by  the  indorfemcnt 
and  aSignment  ten  days  before  the  extent. 

Holt  Chief  Juflice.  An  univerfal  cuftom  is  a  law,  and  I 
know  no  diftinclion  between  lax  mercatoriu^  luiJ  conjuetudo  merca^ 
torum :  If  the  drawer  mention  it  ^^  for  vidue  received^*  then  he  is 
chargeable  at  common-law ;  but  if  no  fuch  mention,  then  you  muft 
come  upon  the  cuftom  of  merchants  only.  7  his  is  a  bill  which  is 
afBgnableby  Price^  and,  when  Price  afligned  it,  he  received  the  mo- 
ney, and  that  receipt  was  for  the  ufe  of  Car^rtj  and  there  Calvert 
hath  his  adlion ;  but  we  can  take  notite  of  none  but  Price  \  and  at 
this  rate  the  credit  of  bills  of  exchange  will  be  fpoiled. 

Per  totam  Curiam.  Judgment  for  the  PlaintiiF^ 


B3 


Bcake 


6  l^er  Termj  i  William  and  Marf« 

♦  r  6  ]  ♦  Beake  againft  Tyrrell, 

Cafe  9.  Hilary  Terntj  3  &^  4  Jac.  2.  -R^//.  334.  •r  173. 

To  mfpafi  for  ^  RESPASS  for  taking  a  fbip,  &c.     The  Defendant  pleads, 

taking  a  fliip»  a  ^     That  he  was  a  captain  of  a  man  of  war,  and  that  he  took 

KtedslJtlr^I*'  her  on  the  high-feas  as  apriztj  and  carried  her  to  ......  and 

the  captain  of  a  there  profecuted  her  and  condemned  her  in  the  Jdmirally  Court  as  a 

man  of  war,  and  prize^  &c.     Demurrer. 

that  he  took  her  '^  ,  r    1        1         rr^t  »•    •  1        . 

on  the  high  feai  Argued  in  mamtenance  of  the  plea,   I  hat  credit  is  to  be  given  to 

«f  a  prifc,  and  ^h^  Admiralty's  proceedings,  and  that  the  fentence  and  condemna- 

t"J^rt  abroad^  ^^"  ^^^^^  *^  '^  S^^^  bar,  and  after  the  matter  hath  been  there  exa- 

wherefliewM  mined,    this  Court  muft  take  it  for  juft  proceedings;  that  the 

condemned  in  ^^^fe  of  the  fentence  is   not  traverfable,  but  only  whether  there 

CoorttTS'z?,  were  fuch  proceedings  there  or  no,  8  Co.  68*     The  court  and  ju- 

It  no  jujlJicM'  rifdiftion  of  the  Admiralty  reaches  over  the  fea  all  the  world  over, 

t'm\  for  it  docs  ^xii  they  may  fit  at  land  any  where,  in  the  Eaji^  Indies  as  well  as 

Ae^rw./  l^cre;  suid  in  29  Car.  2.  in  Hutcbinfon's  Caje^  {a)  who  was  accufed 

frnn',  or  before  and  acquitted  in  Spain  for  killing  a  man  there,  it  was  held  to  be  a 

tob9ftCourttOT\iy  good  bar  to  any  proceedings  here;  and  the  cafe  of  Hughes  v.  Cor-^ 

wu 'cSk^Sd!  ^ii'^h  (^)  and  Cottingham's  Cafe,  (c)   depended  on  a  fentence  ia 

8.  C  Garth,  i.     '^^^'^' 

S.c.  Comb.  12a  E  contra,  urged,  That**  ut  trixam  cepif*  is  uncertain,  and  no 
s  c  Jr'^^ntleo  averment  that  it  waii  a  prize :  He  was  a  captain  of  a  man  of  war, 
s!c.Hjit,47/ '  but  {hews  not  any  commiffion,  or  quo  modo  he  was  fuch.  If  a  man 
Poft.  135, 143.  be  to  plead  proceedings  in  an  inferiour  court,  he  muft  fhew  fo  much 
B"*/*  473-  as  to  evince  that  they  had  a  conufance  of  the  caufc :  He  only  iays, 

f^Saiicfta.  '^^'^  being  upon  the  high  fea,  he  took  her  as  a  prize -,  he  doth  not 
Carth.  1%.  fey  that  the  fuit  in  the  Admiralty  was  upon  our  mftance :  If  it  had, 

1  v«ni.ii.         if  we  had  complained  there  of  this  unjuft  taking,  and  fentence  had 
Dw'l'i^***'  been  againft  us,  it  would  have  bcenftronger  on  their  fide;  but  they 
**'  only  fay  that  they  took  it,  and  carried  it  in,  and  profecuted  and  con- 

demneoit. 

Holt  Qnef  Jujiice,   That  he  was  a  captain  is  well  enoueh, 

(«^  See  A  Term  heneed  not  fhewhis  commiffion  (<?).  But  it  doth  not  appear  how  mis 

Kep.  ^66.  ^  fhip  came  to  be  a  prize ;  it  doth  not  appear  there  viras  any  caufe  to 

0»fei  IB  Crown    feize  her  as  fuch,  nor  (hewn  that  there  was  any  war :  the  fubfequent 

UwajSfiiocif.   going  to  the  Admiralty  cannot  juftify  the  firft  illeg^  caption;  be- 

ftdes,  it  is  not  (hewn  whofe  court  of  Admiralty  it  was,  nor  be* 

fore  what  Judge, 

Judgment  for  the  Plaintiff  per  tou-p  lb  Court, 

Note.  This  was  an  interloper  feized  by  the  EaJI  India  Company^ 
and  carried  into  the  Indies,  and  there  condemned  by  the  Company's 
Admiral,  icc^ 

(a)    3   Keb.  785.     %  Show.  ij».    3  {h)  Raym.  473.    Skin.  59.    %  Show. 

Mod.  194.    See  alfo  Bull  N.  B.  5th  edit.  a3i.     %  Ld.  Ray.  893.  935, 

S45.  and  Roche's  caie,  Cafes  in  Crown*  (0  %  Roll.  Abr.  83.    Cro.  Car.  %6Sm. 
Law^  125. 

Huttoa 


Eater  TWffi,  t  WflMh  and  Mary.  7 

•  Hutcon  agmi^  Goodrick.  •  [  7  ] 

Htlarj  Term,  3^4  Jae.  2.    RelL  334,  '  Cafe  10, 

EJECTMENT,  oft  d.«c  feveral  demifes,  in  an  inferior  g^cL^" 
court;  and  for  the  lecond  doth  not  fay  it  was  tnfra jurifdtc^  muft ailedge tlic 
ti$nim  ckri^j  only  infra  libertaf  et  jut*  and  doth  not  (ay  praiPj  <>««»>&  »/•*  i»- 
If  good  ?  There  was  cited  Cr^.  Eliz.  441.  Gtwiay  v.  Michel,  and  ^KT'*^- 
^jia/es  V.  Searlj  Cro.  Jac.  gs*  Cowp«r*i8,  and 

Trevor  v.  Wall,  i  Term  Rep.  151. 

Secobtdly,  Befides,  the  judgment  was,  ^od  recuperet  terminum  In  ejeftmcnt  on 

fuumj  whereas  there  were  three  feverals;    There  was  cited  the  cafe  o^*i/ j'JJJ^* 

of  Pettifin  V.  Goddardy  in  Michaelmas  term,  3  Jac.  2.  Roll.  1 10.  me^t  to  iccofer 

jUjornatur.  ^«  "^^  ^ 

'  good. 

Pepis  againji  Low.  Cafe  i  u 

Mehaibnas  Term,  4  Jac.  2.     Roll.  540. 

A  C  T I O  N  on  the  cafe  by  aiEgnees  of  commifBoners  of  bank-  ^m^an^m^ 
"^  nipt.     An  Exception  was  taken  to  the  declaration,  becaufe  notftate^jw 
it  alledged  J.  S.  to  be  a  bankrupt,  and  doth  not  {hew  how.     ^are,  ?'  P*^  *^*=^ 

T^?a/"'x  ^  -v#»    bankrupt.     Sed 

If  good  f  {a)  ,.^«.    Lutw. 

451,277.  s.  c. 
Cardi.  19.    Bull.  N.  P.  37.    Cowp.  569.    Dougl.  205.    Cooke*i  B.  !«.  570. 

(«)  In  S.  C.  Cardi.  29.  it  is  Taid  that       nent,  on  dtmurrtr^  given  for  the  Plain- 
tlie  declaration  was  bdd  good,  and  judg-      tiff. 

Villers  dgainfi  tfall  and  others.  ^afe  i  £• 

-ff^^  7Vr;»,  I  ^^.  and  Mary.     Roll  410. 

/^ASE  for  flopping  of  lights;  and  fays  only,  quod  pojfejftonat^  An  aftlon  for 
of  fuch  an  houfe,  in  which  he  bad  and  habere  debuit   luch  and  flopping  Jighta 
fuch  lights.  good  without 

°  ^  ^  aJicgJng  the 

On  demurrer,  exception  was  taken,  becaufe  it  did  not  fay  time  out  houfe  or  lights 
9fmiffd\  nor  fo  much  as' that  it  was  an  ancient  houfe,  and  that  the  »"«*">^- 
lights  were  ancient :  ^""^^^ 

*  3  Keb.  133. 

But  hdd  well  enough  upon  the  cafe  of  Sands  v.  Trefufe,   Cro.  i  i^n.  173. 

Coni.  Dig.  ^^Pleadcr,"  c.  39.     i  Ld.  Ray   392.    a  Ld.  Ray,  153!. 

(«)^  If  Cghts  be  flopped  by  the  eredion      Ray.  1093  ;  but  as  againft  a  norMg  doer 
of  buildings  on  a  man^s  own  foil  againft       dating  a  bare  pojfjjion  is  fufficienc.      i 


the    windows    of   another,    it    muft    be  Vent.  237.     3  Keb.  133.     20  Viner  xi. 

nvencd  they  were  micieMt ;  for  otheiwife  i    Ld.   Ray.  392.      But  fee  the  cafe  of 

be  has  a  right  to  build    upon    his    own  Rider  v.  Smith,  Trinity,  30  Geo.  3.     3 

Ibil,  Cro.£lis.  iiS.  i  Lev.  122.  i  Vent.  Term   Rep.  7661  and  Clarke  v.  King, 

S39.  6  Mod,  ai6.  m  Viner  S.    a  Ld.  3  Term.  Rep.  147. 


B4  Lapdall 


I  Eaftcr  Term,  i  William  and  Maiy* 

Cafe  13.  LapdaU  agahf/i  Hart. 

Trinity  Tirm^  Jac.  2.    RolL  953. 


•  verdia.  agsdnft  an  adniiniftratDr ;  Plea,  That  (he  was  onlv  atfminiftrator 


4TennRep.36o.  nrho  did  waftc    JdJ9rnatur. 
•[8] 
Cafe  14.  Evans  and  odicrs  agmnji  Petdfer, 

ATtcbaelmas  Termy  Jac.  2.     Roll.  328. 

Si'^nnH'^:  WRIT    OF    Error    by  principal  and  baU,   held  iU,    and 

laawritofcrror.       ^    that  they  Cannot  join^  according  to  the  cafe   of  F^reft  v. 

S«C.Comb.ioS.  SandlaniL  Hobarti%» 
Cre.  Cv«  48U 

Cafe  15.  Maftin  againji  Abdcc, 

AUcbaebnasy  3  Jac.  2.     Roll  575. 

J2S^*lu  T  '^  ^'^^  agreed,  That  if  principal  and  intereft  be  in  hazard  upon 

fnimSHt  In  *  *  contingency,  it  is  no  ufury,  though  the  intereft  do  exceed  the 

hasird  tfaeie  can  allowed  rates  of  fix  pounds  per  cent,  according  to  the  cafe  of  Shap^ 

s!c?c^*  £7  V.  Hurrelj  Cr:  Jac.  200.     Vidi  Cro.  Jac.  508.  and  Cro.  Eliz. 

s.  aS?nii!67*.  ^43-     And  when  there  is  a  hazaid  that  the  Plaintiff  may  have  \dk 

s.  c.  lloit.73S*.  than  his  principal,  it  is  no  ufury. 
S.C.3S1UC390. 

Cro.  Jac  208.  509*    a  Roll.  48.     i  Ler.  u*     i  Sid.^7.    Cro.  EUs.  741.     i  Atk.  340.     a  Black. 
16^    Covp.  770y  794*    i  Hawk*  P.  C*  &u  8a.  U  16.     3  Term  Rep.  531. 

Cafe  16.  Spencer  againji  Durant. 

Scmal  aaSoBi  T)  £  B  T,  in  die  declaration  upon  it^  after  Oyer^  it  appeared  to 
wUl  not  Tie  on  a  *^  be  a  covenant  with  the  Plaintiff  and  another,  ^  ft  omnibus  et 
|iMflt^aad  femal  cuHibet  eorum  obligaf  in  twenty  pounds  for  performance.  Demurrer. 
Per  Curiam,  It  appearing  to  be  a  joint  intereft,  each  cannot 
\h^nT^y^'  *^""g  *  feparate  adion.     Ftde  Hob.  l^^.  and  the  cafe  of  Sling/by  v. 

Ienk.i62.'  Bichvitby  S  Co.  l9. 

Cio  Elia.  aoa. 

5C0.  aa.     Skin.  401.    ^  Leon.  x6i.     i  Saund.  155.     Moor*  849.    Stra.  553*     1  Bac*  Abr*  533^ 
%  TcnD  Rep.  aSa.  and  the  ca(e  of  B^en  t«  Pobeji  H.  Bl.  Rep.  S36. 


Michaelmas 


Michaelmas  Term, 

The  Fourth  of  James  the  Second, 


I  N 


THE  EXCHEQUER  CHAMBER. 


Thi  King's  Bench. 

Sir  RoBXBT  WtnonTtKKt,ChiifJm/fice. 
Sir  Job n  Powb  l  l,  JCtr. 


5ir  It  OB  tKT  Baldock»  Knt,  ^Jm/Hces^ 
SirTuouAt  Stbx]I6bb»  JCt/* 


d- 


Common  Pleas. 

^xtEdwabdHbrbbbt,  Knt.Cb'tefjMfiicu 

Sir  Thomas  Jbnnor,  Knt,  f 

Sir  Thomas  Powbll,  JCtit.  f  Jiiflicet. 


ExCHSqUER. 
Sir  Edward  Atkimi^  JGtf.  Chii/Barm 

CHRlSTOrRBB  MiTTON,  £/^.  •% 

Chabi  &s  iNGLBBTy  jE^.         L  Sorous. 

JOUV  KOTUKKAU,  Eff*  J 

Sir  Thomas  PowiSy  JtWr.  Attortity  GenersL 
Sir  William  Wilixams,  KnU  Solicitor  Gener^ 


Cafe  17. 


Piltarfe  agiunft  Darby. 

Michaelmas  Temiy  I  Jac.  7.  Roll.  424. 

ERROR  on  a  judgment  in  debt  in  the  King's  Bench.     The  Debt  on  cove- 
declaration  was  in  debt  on  a  fpecialty,  whereby  it  is  recited  nant*to  paj'f© 
that  Piltarfe  was  to  go  beyond  feas,  and  tranfa£l  the  Defendant's  '""^^  quarterly, 
bufinefe  there,   he   covenanted .  to  pay  him  for   fcven   years  the  ^xtrU^l  m^*^' 
fiim   of  one  hundred  pounds  per  ♦   annum  quarterly,  to  begin  at  «rrear,  wUhplt 

fajriaf  when 
ioe  and  ending*  is  naught.     S.  C.   i  Lutw.  457.    S.C.N.  Lut.    136.     S.C.  Comb.  57.    Cro.  Elig;. 
a6«.  702.     Cro.  Jac  66S.     Cro.  Car.  437.    %  Vent.  119.     1  l,ev.  4.    3  Mod.  70.     i  Salk.  mq,  iai. 
5Co«.    Dig.  "Pleader"  (2.  W.  14.).  *   [9   J 

Chrijlmas 


lO/  Michaelmas  Termj  4  Jac.  2.  in  C.  S* 

PiLTARrx      ChriJinUts  }5  Car,  2  ;  That  on  fuch  a  day  one  hundred  pounds,  for 
^'^  four  quarterly  payments,  were  arrear  and  unpaid,  and  yet  unpaid, 

per  quod  aSfie  accrevity  &c.  Judgment  upon  nonfinH  informatus. 

Upon  error,  in  the  Exchequer  Chamber,  it  was  urged  to  be  ill, 
becaufe  did  not  (ay  *<  then  ended,"  and  it  did  not  appear  for  what 
time  it  was  arrear. 

I  ARGUED,  That  it  was  well  enough ;  that  ^^  then  ended"  was 
(a)  S.C.2Keb.  needlefs  according  to  the  cafe  of  Taylor  v,  Guy.  Sid.  409.  (a)  As- 
477.  SUMPSIT  to  pay  eight  pounds  per  annum  to  a  vicar,  and  to  begin 

on  the  30th  of  May^  and  (hews  a  breach  for  two  years  ended  the 
laft  day  of  May^  which  is  two  years  and  a  day ;  yet  on  demurrer 
held  good,  becaufe  the  word  ^pnit**  was  furplafiige,  and  then  "  for 
two  years"  was  well  enough.  And  the  cafe  of  Underbill  v.  Deve^ 
,  reux^  2  Saund,  71,  72.  A  Scin  Facias  to  have  lands  re-delivered 
which  were  feized  on  an  elegit^  fuppofing  a  (atisfadion;  the  Defen- 
dant pleads  in  bar,  quod  per  magnum  tempus^  scilicet  per  duos 
anftos  po/i  deliberate  the  Plaintiff  de  if^uria  fua  held  him  out,  and 
received  the  profits.  Serjeant  Powis  demurs,  becaufe  not  faid 
prox*  poft^  nor  which  two  years,  and  it  might  be  after  the  PlaintifPs 
writ  purchafed  s  but  held  good,  and  that  it  (hould  be  intended /iMk- 
dumfubjeifam  materiantj  tiz.  prox'  pofl»  So  here  it  cannot  be  in- 
tended otherwife  than  adtunc  Jinit\  If  we  fhould  bring  anodrer 
a&ion  they  may  plead  this  recovery,  with  an  averment  that  it  was 
the  fame :  but  oefides,  it  muft  be  fuppofed  the  two  laft  years* 

But  five  of  fix  of  the  Justices  and  Barons  then  prefent  hdd 
it  uncertain  and  ill ;  for  that  an  avowrv  for  rent  is  no  eftoppel  to 
demand  arrears  before,  according  to  tne  cafe  of  Palmer  v.  Stabick^ 
(*)S.C.iLev.    Sid.j^.  (b) 

jUTin.  SI.  And  fo  judgment  was  reverfid. 

1  lUb.  9i»trs« 


Eafttr 


II 


Eafter  Term, 

The  Firft  of  William  and  Mary, 

IN 

THE     KI  NG's    BENCH- 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  KntSjuJices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knf.  Attorn^  General. 

John  Somers,  Efq..  Solicitor  General. 


Clerk,  Knt.  againft  Andrews.  Q^St  i8* 

PROHIBITION  moved  for,  on  fuggeftion  that  by  our  law  The  Coort  wiu 

no  peribn  is  to  be  impleaded  in  an  inferiour  court,  but  for  fuch  not  grant  «^r0« 

matter  as  is  aded,  arifen,  and  accrued  within,  the  jurifdiaion  of  the  '^^^Zqo^II 

Court;  That  one  Moore  at  JVeAminfter  in  the  county  oi  MiddUfex^  a  fuggeftion  that 

out  of  thejurifdi£Uonof  the  Court  of  the  Poultry-Compter,  the  matter  it  out 

coram^  &c.   became  indebted  to  Sir  Robert  Qerk  in  feven  hundred  I'^^^JLl'JIani!; 

J  Ml  •  «•         o       x.    \\     '    \        \  '        %  '    n     tion,  unlcii  a  plea 

pounds  \  that  Andrews  mtending,  &c.  had  levied  a  plamt  there  agamlt   bepiead^itotbeir 
Sir  Robert  Clerk ;  that  a  fummons  iiTued,  ^d  nibil  habuit  returned,  jurifdiaion  bc- 
fecundum  corduetud"  I  but  that  Moore  having  a  tl^ouland  pounds  in   ^^^^^^' 
bis  hands  or  Sir  Robert  Clerk* Sy  was  att^hed  by  the  (aid  thousand 
pounds ;  Ita  quod  of  Sir  Robert^  et  ejfet  at  the  next  Court,  ad  re-   s.  c.  Comb. 
Jfondenf  fecwtd^  cof^uetuit  'i  whereas*  in  truth  the  laid  Moore  was   s?c.Carth.a<. 
ncrer  indebted  to  the  faid  Sir  Robert  Qerk  infra  Jur*  Cur.  prad'y   pW.  i6i.  173! 
nor  ever  became  indebted  to  him  in  any  fum  but  the  faid  feven  ^  ^^^  ^>* 
hmvlred  pounds  at  Weftmnftery  et  non  alibi.  *  ^w.' e^*?*!' 

Co4h,  164.  ftLeT«S30*  I2  Mod.  135.  ft  Mod.  131.  1  Vent*  SS.  Salk.  548.  4  Bac.  Abr.  %^c. 
9tra.S79b  B.  R.H.  117.  2  Ld.  Ray.  140S.  x  Peer  Wins.43.  47^*  Cowp.  ao.  i66.  000^1.378. 
I  Tim  R^  55s.    3  Term  Rrp.  3f5.    4  Terai  Rep.  351. 

•  [  10  ] 

3  Upon 


15  Eaftcr  Term,  i  Waiiam  and  Maiy,  in  B.  R. 

CLs»r  Upon  diis  fuggdlion  I  moved  for  2,  prohibition ;  for  that  we  bad 

«  pleaded  this  matter  there,  and  the  plea  was  reAifed,  and  we  had 

sn«iws.  jiffi^i^vit  thereof.  I  urged,  that  a  prohibition  lies  to  an  inferiour 
Court  for  holding  plea  of  a  cauic  out  of  their  jurifdiclion ;  there  is 
the  U'rit  in  the  Register  98.  founded  on  diellarute  Weftniin- 
fter  the  firfl,  cap.  35.  which  is  coaunented  on  2  Inji.  229.  In  the 
caie  of  SrrJth  v.  Bond^'in  Hilary  Term  1 7  Car.  %.  B.  R.  Roll.  501. 
a  prohibition  to  AIarIbGr9ugh^  on  a  fuggelHon  that  it  arafe  out  of  the 
jurifjidion,  and  affidavit  that  it  did  fo.  even  without  the  neceffity  of 
plying  it  there;  and  in  the  cafe  c^tFajman  z\  Smithy  Sid.  464.  and 
(«)  SjC.  I  Vent.  I  A^sd.  63,  64.  {a)  to  Brijiol^  upon  this  fuggeftion,  upon  Sir  Fran- 
'^Ci*  c^s  Winkikgton's  modoa.     If  an  adtion  be  brought,  and  a  judg- 

Bot  fee  t^Cafe  "^'^^  there  be  pleaded,  they  muft  aver  the  caufe  to  have  ariioi 
•fCoxev.Sc  within  their  jurifdiciion ;  and  it  is  the  province  of  this  Court  to 
^'*^^**«  reftrain  all  inieriour  Courts  within  their  proper  and  refpe^ve  ju- 

iV^isL  rifcli<5ions.  This  cafe  is  not  difierent  from  another  common 
333^  cafe;  for  the  fuit  againft  Alosre  is  as  a  new  adion  in  nature  of  a 

new  plaint;  and  that  appears  from  the  very  form  cf  pleading  a  fc^ 
reign  atiacbmeKfj  and  from  thence  vre  muil  learn  if^  fince  they  keep 
no  formal  records,  till  made  up  upon  occafion.  In  the  entry 
there  is  a  fuggeftion  thzt  there  is  (o  much  in  his  hands,  a  piXMrcfs 
againft  him,  and  day  is  given  him ;  he  comes  in  and  pleads,  and  all 
this  lik.e  a  new  procefs.  The  mifchief  of  incroaching  jurifdidions, 
deceiving,  and  diiinheri ting  the  King's  Courts  is  as  great  in  this  as 
in  tbe  other  original  fuit.  Suppoling  it  only  a  mean  to  make 
the  original  debtor  to  appear  and  put  in  bail,  that  will  not  alter 
the  cafe ;  for  if  anv  Court  Chriftian,  Admiralt}*,  or  other  inleriour 
Court,  do  meddle  with  any  thing  collaterally  that  is  out  of  their 
jurifdiilion,  this  Court  will  and  ought  to  prohibit  them:  as,  if  a 
fuit  be  by  a  Parfon  tor  tithes,  and  the  Defendant  plead  that  the 
place  where  is  in  another  parifh,  prohibition  lies ;  becaufe  they 
meddle  with  that  which  is  out  of  thorjuriiidi^on,  though  die  origi- 
nal thing  be  of  their  cc^iance,  and  this  comes  in  obliquely.  Ua 
m;ui  be  admitted,  inilituted,  and  indu.3ed,  and  a  fuit  is  there  for  to 
avoid  the  infVitution,  fappoCng  it  not  valid,  though  the  thing  be  of 
their  cogniiance,  yet  becaufe  the  indudion,  which  is  temporal,  and 
gives  a  lay- right,  may  depend  upon  it,  a  prohibition  lies.  Sir 
(r)S.C.Laich.  Timetby  Muttons  cofi/Hah.  15- (*)  If  a  man  fuc  there  to  prove  a  ♦ 
*J^  nuncupative  will,  tticugh  that  be  of  dieir  conufance,  and  of  none 

[  *'  J  other,  yet  if  fuch  will  re\okc  a  will  in  writing  concerning  land, 
a  prohibition  lies,  Eaflcr  Term  14  Jac  Rejnolds^s  cafe,  (r)  in  RoiL 
(0  Moer  :€i.  ohr.  tit.  «  PrsbiUtion^*'  285.  Though  thtfnkje&ym  circa  quod  be 
^iritual,  yet  it  the  confcquence  be  a  dctcnmnadon  of  a  thing  be- 
longing to  common  law  conulancc,  Ais  Court  will  prohibit;  pari  . 
ratione  in  this  cafe.  As  to  the  jUmiraby^wrt,  it  is  Ac  bine :  Aough 
Aings  done  on  Ae  high  fea  belonej  to  Aeir  jurifdidion,  yet  if  Ae 
confequence  be  a  dctemiination  of  a  Aing  noC  bdonging  to  Aeir 
{ij  Moor  91  %.  conufance,  a  prohibition  lies,  as  in  BriJ^man*s  ce^  Hob.  1 2.  {d)  If  a 
man  make  an  obligation  upon  the  high  fea  tor  Ae  (ecunty  of  a 
debt  growing  due  before  at  land,  or  (£ouId  make  a  promife^  to  pay 
Ae  £mie,  Ais  cannot  be  fued  in  the  Admiralty;  and  fo  it  isecontra^ 
AiA.79,212.  Acy  cannot  hold  plea  of  an  agreement  at  fea,  andput 
in  writing  under  feal  at  laodL    A  fimilar  cafe  is  Aat  of  an  entire 

OQOtrKX 
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contra£l  for  above  forty  fhillings,  and  fevered  into  divers  fmall  fum«,    •    Cri»« 
and  fued  for  as  fuch  in  an  inferiour  Court,  a  prohibition  lies,  becaufe      Aiei>«'Ews<. 
it  is  to  defraud  and  deceive  the  King's  Courts,  19  Hen.  b.pL  54. 
Girling  v.  Aides':  Eafter  Term,  22  Car.  2.  in  the  King's  Bench, 
2  Keblf  6iy.  (a)  There  is  no  objedion  againft  this,  but  may  be  againtt   W  s.  C.  iVtaii. 
ail  prohibitions  to  inferiour  courts;  for  the  debt  follows  the  pcrfon  4Bac?Ai>r,«j4. 
in  the  other  cafe  as  well  as  in  this.     The  common  law  courts  (hall 
draw  the  whole,  if  part  be  within  and  part  without  a  particular  in- 
feriour jurifdiftion.     As  to  TurhilFs  cafe^  there  Ts  a  great,  difference 
between  that  and  this ;  for  there  jurifdidion  was  undoubted ;  {k)  Mr.   W  }  Satitn!.  67. 
Turbili  received  the  money  there,  and  that  was  only  a  difputc  of  *  ^"**  ^^^ 
privilege,  and  yet  in  point  of  privilege  it  was  contrary  to  two  expreft 
refobitions  in  the  very  point;  as  Lodge's  cdje^  2  Leon.  156.  (r)  and   (r)  i  Leon. 277* 
Edward  v.  TeMury^  I  Leon.  189:  And  my  Lord  Saunders,  g«JoI?*43o. 
I  Saund,  67.  thought  it  an  hard  judgment.     As  to  the  cuftomari- 
nefi  of  the  proceeding,  that  is  no  objedion  here,  no  more  than  it  is 
in  a  concejftt  folvere ;  and  yet  there  they  will  not  pretend  but  that 
a  prohibition  lies  upon  this  fuggeftion ;  their  cuftom  only  warrants 
for  what  is  within  their  juri(di£tion.     In  2  In/i.  229.  on  the  ftatute 
of  Wcftminfter  the  firft,  cap.  35.  my  Lord  Coke  fays, "  That  tho' 
**  the  adion  be  tranfitory,  yet  no  man  is  to  be  attached  by  his  goods 
^  fi>r  any  contraA,  covenant,  or  ttefpafs  done  without,  &c.  tho' 
^  the  man  be  paffing  through  the  ville."     And  this  *  holds  in  our     •  f  12  1 
cafe  as  well  as  in  the  other ;  and  though  there  be  no  exprefs  cafe  in 
this  point  of /Ar  ^^r«(^^/ J  debt  arifing  out  of  the  jurifdiiSion,  yet 
the  reafon  of  the  law  is  plain :  and  upon  thefe  reafons  I  prayed  a 
prohibition. 

At  which  DoLBiN  Juftice  was  angry,  and  (aid  no  man  would  have 
made  fuch  a  motion  but  myfelf,  and  wondered  that  I,  who  had  been 
concerned  in  the  city,  fliould  have  made  fuch  a  motion. 

Holt  Chief  yu/lice{;ildy  There  was  reafon  in  it.  But  our  pleading  of 
it  was  after  imparlance,  and  fo  we  came  too  late ;  and  becaufe  we 
did  not  plead  in  time,  prohibition  was  denied. 

Lctchmerc   and  others  againfi  Thorowgood   and  another    Cafe  19. 
Sheriff  of  London. 
Hilary  Term,  2  iff  3  Jac.  Roll.  82. 

**Tr  RES  PASS  la)  by  /A/ /7^^«^^j  of  commiffioners  of  bank-  a  hankn.  t's 

rupts  againft  the  Sheriffs  of  London  and  others  for  taking  their  good?  are  vUcd 

goods.     On  not  guilty  pleaded  a  fpecial  verdict  was  found  to  the  »«  «*»'  -flignc^* 

following  effeiSl.     One  Toplady.  by  trade  a  vintner,  had  a  iad<rm^Mit  ^^  ^^^  ^'^'^"" 

•    n.  I?  I.-    i_  •    /  \  '^      r  r-     •  /«     •  "^       ^      1     .     nient /rem  the 

agamit  him  ;  on  which  judgment  a  writ  q\  pen  facias  was  awarded   ftf^t  xwe  aft 
Ujied  the  27th  April.     On  the  enfuing  day,  viz.  the   28th  April  of  bankruptry 

L  ^   L*       •    •       A   ■•  ^  .      .     «.     .>^         ,    -  WIS  coromicted: 

hot  ihif  relation  fliall  not  operate  fo  is  to  make  the  Shenff  j  treff^^ajfor  for  taking  the  goods  under  ^  fieri  fa. 

mt  tefted  brfore  though  not  delivered  to  him  till  afur  the  ^€t  of  bankruptcy  committed.-.- Ts.  C.  « 

Mod.  236.     S.  C.  Comb.  123.     i  Ld.  Ray.  724.    i  Bl.  Rep.  67.  20^.     i  Bur.  20.     1  Ark.  260.  DouVu 
415.    and  the  cafe  of  Smith  v.  Miles,  \  Term  Rep.  476.  and  Ice  Cook's  Bank.  Laws,  p.  5^2  to  630. 

(*)  In  the  former  edition  of  this  work  the  fpecial  verdlft,    brtween  the  ♦  »  two 

a  rtfeience  is  made,  "  tndefupra  ctifu  77,"  *  ftars,  from  the  reporti  of  the  fame  cafe  in 

bat  as  the  editor  has  not  bcrn  able  to  nnd  3  Med*  236.  an  J  Cmb.  123.   in  order  to 

the  cafe  thete  referrfd  to,  he  has  taken  render  the  n*pjrter's  account  of  the  jud'g- 

chc  iiberty  of  infotiiig  the  fob(bace  of  meat  of  the  Cuuic  more  iacdii^ible. 

Toplady 


«4 

LftTCBMOtft^ 
TVOEOWGOOO* 
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Topktdy  became  a  bankrupt  On  the  29th  April  the  Defendants 
took  the  goods  by  virtue  c£  At  fieri  facias.  After  this  feizure  and 
before  any  venditioni  exponas^  viz.  on  the  4th  May  following,  an 
ixUnt  iflued  out  of  the  Exchequer  againft  two  perfons  who  v^ere 
indebted  to  the  King,  and  by  inquifition,  Toplady  was  found  indebted 
to  them,  whereupon  the  eoods  feiled  under  the yErri^ci^x  were  taken 
out  of  the  fheriiEs  hands  by  virtue  of  the  extent.  On  the  2d  June 
following  the  commiffioners  affign  the  goods  to  Toplady' s  creditors. 
Afterwards  the  goods  were  fold  unuer  tl:^  extent**. 

I  NOW  ARGUED  it  again  upon  this  point, That  though  by  the  ftatute 
of  bankrupts  the  property  of  the  goods  be  veiled  in  the  a^gnees,  yet 
this  relation  (hall  not  work  a  wrong  to  make  the  officers  treipaflbrs, 
who  had  a  good  audiority,  and  took  the  goods  lawfully;  and  fo  is  the 
cafe  of  Boi^  V.  Bunningj  Sid.  27 1, 272.  (^) 

The  Court  clear,  that  the  verdkft  was  againft  die  PlaindiF,  err- 
tire  damages  being  given,  and  that  this  a^on  lay  not  againft  the 
^cersy  though  trover  would  againft  the  party  (c).  And  fo  judgment 
for  the  Defendant* 


{h)  ThU  cafe  as  wcU  m  that  of  Baify  v. 
BummiHiy  it  is  faid,  were  decided  entirely 
with  refpcft  to  the  liability  of  the  officers* 
3  Lev.  192.  I  Bur.  %Om  i  Term  Rep.  480. 
and  not  upon  the  refpcAi  ve  powers  of  the  two 
writs  vX ftr\  fMc'xttt  and  txttnt,  i  Bur.  36. 
But  iee,  upon  this  Tubjed,  the  cafes  of  bp. 
pom  9.  Sumner,  a  Bl.  Rep.  1151.  1194. 
and  Rorke  v.  Dayrel,  4  Term  Rep.  402. 


(r)  Sed  vide  poft  146.  Letchmere  v. 
Toplady,  where  it  appears  that  ths  aSgneea 
brought  trwner  to  recover  back  the  goods 
taken  under  th«  exumt^  and  this  judgttent 
in  trtjp^js  pleaded  in  bar|  which  on 
demurrer  the  Court  held  to  be  good. 
Saik.  111.  Sed  vide  iBur.se.  1  Bur* 
816. 


Cafe  20. 

The  being  rated 
to  and  paying 
the  poor  rates 
aflefled  on  a  te- 
ssement  under 
ten  pooodi  a 
year,  is  faffident 
notice,  under 
the  I  Jac.  2.  c. 
17.  to  gain  a  fiet- 
tiement  by  a 
fttbfequent  refi- 
dence  of  forty 
days. 
S.  C.  3  Mod. 

«47t 
S.C.Carth.a8. 


The  King  againft  Payne. 

/^RDER  of  Seflions  in  EJfex  for  removing  a  poor  man  and  fami- 
ly  in  Maiden  there,  to  another  place,  upon  the  account  that  he 
was  a  fettled  inhabitant,  by  remaining  above  forty  days  [a)  after 
taking  an  houfe,  and  being  rated  to  the  poor  there. 

Held  by  the  Court  to  make  a  good  fettlement  within  the  new 
ftatute,  I  Jac.  2.  c.  17.  f.  3.  though  there  was  no  notice  in  writing  given 
to  the  churchwardens  of  his  coming;  and  that  coming  in  publickly, 
bv  taking  a  houfe  and  being  rated  in  the  poors  rates,  and  10 
ooferved  by  the  ofEcers  of  the  parifli  in  their  parifti-book,  is  fuffici- 
ent  notice ;  and  that  the  rather,  *  becaufe  by  the  preamble  of  the  fta- 
tute it  is  apparently  meant  cmly  againft  private  and  clandeftine  re- 
movals, and  not  publick  ones,  of  which  the  parifli  takes  notice 
[  13  ]     itfelf.  (*) 


(tf)See  13  and  14  Car.  s.  c.  12.  ft  Bott*s 
Poor  Laws.  5  edit,  page  1 19. 

(A)  The  report  of  S.  C.  Garth.  28. 
agrees  with  this,  that  the  alfcifing  Pajmt  to 
the  pariih  rates,  and  receiving  the  money 
ailefledy  was  fufficient  evidentt  that  they 
knew  be  was  an  inhabitant  there  ;  but  by 
ttK  S.  C.  3  Mod.  247.  the  Court  are  faid 
to  have  tbiought  mt'tci  In  writing  neceflary 
tofatifffy  the  ftatute,  3  Jac.  i.  c  17.  f.  3. 
The  ftatute  of  3  William  and  Mary»  c  11. 
howeve-,  fcems  to  have  removed  all  doubt 
upon  the  fobjed  of  this  cafe,  for  after 
dccUriog  that  the  firty  dnys  refidence,  in 
Older  to  gain  a  (ettlemeot,    ftiaU  be  ac- 


counted from  the  ^hRcatwn  of  the  mtkt 
in  writing  in  the  pariih  church,  it  ezprefsly 
pROTiDXi  that  any  perfon  who  ihail  be 
ctaried  witk^  and  pay  his  (hare  towards 
the  public  taxes,  (hall  gain  a  fettlement, 
though  no  foch  notice  in  writing  be  deli- 
vered and  publiftied.  See  Rex  v.  Talbury, 
Foley  123.  Garth.  396.  2  Salk.  476. 
Rex  V.  Ghertfey,  5  Mod.  454.  Rex  v. 
Abbots  Langley,  Foley  ixo.  Stnu  835. 
I  Bar.  K.  B.  285,  the  2  vol.  of  Mr, 
Conft*i  edidoD  of  Bott*s  Poor  Laws,  114 
to  126,  and  219  to  227.  and  4  Com,  Digeft^ 
«  Jttfticet  Peice*^  ^b.  ;»,) 

Humfreys 


E^ftcr  Tennu  i  WUUam  aod  Mary^  in  B.R. 


«5 


Hum&eys  againji  Vau^an  and  Ids  Wife.  Cafe  ai« 

T^EBT  againfl  hufband  and  wife;    and  they  appeared  by  at-  Ho(b«Kiaii4 
tomey:  No  error,  thou^  die  mk  be  under  age,  becaufe  the  ^*^*^*][,J2;^ 
huiband  may  by  law  make  an  zt^oncy^  and  i^pear  both  Sot  himielf  ^  tL%h't!km 

and  wife*  wife  be  under 

I  RolL  Abr.  sSSL    Cro»  Bi^.  133.    a  Lev.  ^L    3  I«e¥.  403.    x  RoU»  Hep.  303.    5  Mod«  209. 
s  Ve^t^  XS5. 


Coan  tfj[tf«!^  Bowles* 


Cafe  2H. 


TpWO  avow  as  bailiffs,  and  have  judgment.    Error  brought^  l!!^!5fj/"^** 

and  error  affigncd  that  on      ^  * 
peared  by  attorney :  if  ill :  {a) 


and  error  affigncd  that  one  of  them  was  within  age,  and  ap-  enorinrepkvin. 


!*«,  179. 

92,xo5. 


S.  C.4Mo<I.7. 
2  Saand.  aia. 


S«  g.  Comb.  zoo.     S.  C  la  Mod.  I.    S.  C  Hok,  358. 


(«)  The  Court  l^eljl  the  avowry jood ; 
lor  tbftt  cbgr  all  make  but  one  bailiff^  and 


S.  C.  Poft.  165. 
S.  C.  Carth. 
S.  C.  X  SaUc 


appear  in  autrtdnit.    See  S  C.  Poft.  165  i 

anil  the  Cafes  there  cited. 


The  King  againft  AylifFc  and  Frcke. 

jSkYLIFFE  was  attainted  and  executed  for  treafonj  Frcke  as  his 
executor  brings  a  writ  of  error. 
Holt  Chief  Juftice  at  firft  doubted  if  executors  could  bring  it, 
but  agreed  that  they  as  well  as  the  heir  might  bring  it  in  cafe  of 
felony,  according  to  Marjb*s  cafe*  {^a) 

And  at  laft  of  all  the  Court  held  that  there  was  no  difference 
between  treafon  2nA  felony  as  to  this  point ;  and  that  the  executor 
being  injured  by  an  erroneous  attainder,  might  bring  the  writ  of  er- 
ror :  though  by  iome  it  is  neceflary  to  aver  a  perfoiial  cftate,  for  other- 
wife  he  is  no  ways  damnified ;  whereas  an  heir  is,"  though  there  be 
nothing  defcended  to  him,  becaufe  of  the  corruption  of  blood. 

{a)  5  Co.  XII.  a.  Cro.  Eh'z.  225»  273.    Owen  147.     1  Leon.  125. 


Cafe  23, 

Aa  executor 

may  bring  a 
iDrit  9f  error  1% 
rcvcrfe  ilie  at- 
tainder of  his 
tcftator  for 
treafon f  as  wall 
as  for  felony. 

S.C.Coinb.  114^ 
S.  C.  Holt,  304 
S.  C.  Sa)k.295. 

F,  N.B.  21. 
1  Leon.  325. 
X  Roll.  Abr.  748, 
I  Burr.  4x0. 


Knight  againfi  Parry. 


01. 


Cafe  24. 
_     motion  for  a  prohibition  (the  cafe  I  did  not  talce)  (a)  it  was  ^-"'^w"'"'^  '^f  a 
held  by  Holt  Chief  Jujiice,  That  in  cafe  of  part-owners  of  a  Hty^.t'rJ!;?  " 
fliip,  if  the  majority  do  fend  out  a  fliip,  they  (hall  be  liable  to  thofe  hrroutwith  ut 

who  ^  '"'^  "^  '*'  ^'^*-* 

S.  C.  Garth.  ftS.    S.  C.  Holt.  647.    S.  C.  Comb.  icg.     x  Kcb.  38.    Ray.  78.  i  MoJ.  62     TlT"zo 
Co.Ur.  200.     Stra.  890.     Fiug.  197.     iWilf.  101.    Ld.  Ray,  223.    235.  *  -  •  *q. 


(*)  The  cafe  was  thus :  There  were  fe- 
venl  part-osraers  of  a  fliipa  and  the  major 
f9X  of  them  agreed  to  fend  her  on  a  voy- 
age CD  fea,  bat  the  reft  difagfced,  where- 
kpoQ  eke  greater  imxnberj  iccording  to  the 


common  ufige  in  fuch  cafe*,  fuggrft  m 
the  Admiialty  Court  the  diJagrccmcnt  of 
their  partners;  and  then,  according  to 
their  ufagc  thcrf,  ihcy  order  certain  per- 
fons  CO  appraifc  tlic  ibip,  who  accordingly 
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urilO  do  not  confent,  in  cafe  there  be  a  profity  but  the  majority  then 
are  anfwerable  for  all  hazards :  but  if  a  profitable  voyage,  who  (hall 
have  conufance  or  jurifdi^on  of  *  it,  is  the  quare. 

Agreed,  That  if  they  take  bail  by  way  of  JiipulatioH^  they  may 
proceed  againft  executors  there  in  tlxir  own  way.  {b) 

6  Mod.  i6i.    1  Bar.  K.  B.  415.    lA.  Ray.  %%i,  1x85.   3  Term  Rep.  267.  313. 


KmeiT 
Pakkt. 

•C  14] 

Tht  iUminltjr 
Gonrt  may  pro- 
ceed upon  a  ii- 
IfdSirJMilMUl— Kay.  78 


fet  a  Tttue  thereon ;  and  then  the  major 
party  who  agreed  to  the  voyage^  enter  into 
a  recognisance,  wherein  they  bind  them- 
felves  jointly  and  feverally  to  the  difagree- 
ing  partoerty  in  a  fuoi  proportionable  to 
their  fliares,  according  to  the  value  fet  by 
the  appraiferty  &c.  which  is  ufually  done 
in  that  Court  to  fecure  the  iharef  in  the 
Ihip  of  thofe  who  difagree  to  the  vovage, 
againft  all  adventures-^-iptfrry,  one  of  the 
difagreeing  partner*,  talced  out  a  fare  ft" 
t'wt  upon  fuch  a  rtcegm'maucey  entered  into 
bv  fCmigbt,  and  fentence  was  had  againft 
him  in  the  Admiralty  Court,  from  which 
he  appealed  to  the  King  in  Chancery,  and 
a  commiflion  of  delegates  was  actually 
tdten  outM^^Kmigbt  now  mi  ved  for  tpro- 
bihitioM  I  for  that  £nce  an  Admiralty  Court 


Cafe  25, 

In  debt  on  a 
bottomree  bond 
to  pay  monry, 
and  perform 
covenants, 
the  IX'fendant, 
ia  net  bound  to 
put  in  boil  by 
the  ftatute  3 
Jac.  I.  c. S.  on 
a  writ  of  errf)r 
onthejodgmrnt. 
S.C.Corob.  105. 
a  Bulft.  54. 
a  Keb.  131. 
Carth.  29. 
6  Mod.  38. 
Hob.  165. 
1  Lev.  zbo, 
Yciv.  aay. 
a  Stra«  1190. 
Lucas,  aSx. 
S  Burr.  747. 


had  no  jurifdidion  in  this  cafe,  all  was 
done,  eersm  nenjudice.  S.  C.  Carth.  ay. 
{b)  The  reports  of  this  cafe  in  Carth. 
27.  and  Comb.  no.  fay  that  the  whole 
Court  were  of  opinion  that  the  Admiralty 
Court  had  no  jurifdidion  in  this  cafe| 
the  recognisance  or  ftipulation  on  which 
the  fait  there  was  founded,  being  done  upon 
Jand  I  And  therefore  that  tbe  fnbibiticm 
was  granted-— But  fee  the  cafe  of  Graves 
▼.  Hedges,  Holt,  470  ;  Lambert  v.  Aire- 
tice,  20  Viner  Abr.  338.  pi.  la.  i  Ld« 
Ray.' 223;  Blacket  v.  Anfley,  i  Ld.  Ray. 
235;  Dimocic  Y.  Chandler,  2  Stra.  890. 
Oufton  V.  Hebden,  i  Wilf.  loi.  etntrs.  See 
alfo  Menetone  V. Gibbons,  3  Term  Rep.  267* 
and  Smart  v.  Wolff,  3  Term  Rep.  jaj* 


Garrett  againft  Dandy. 

T^  E  B  T  on  a  bottomree  bond,  with  a  fpecial  condition  to  pay 
three  hundred  pounds  with  intereft  at  the  return  of  the  mip 
Prudent  in  thirty-fix  months,  with  thirty-two  pounds  a  month  for 
every  month  after,  if  not  loft  or  cad  away  before ;  and  alfo  to  per- 
form covenants  and  agreements  in  a  certain  writing  or  bill  of  bot^ 
tomree  made  the  fame  day.  The  Defendant  craves  oyer^  and 
pleads  the  ftatute  of  ufurv.  The  Plaintiff  replies,  Non  corrupt}  fuit 
agreatum.  The  Detenclant  demurs.  Judgment  for  the  rlaintiff. 
Writ  of  error  is  brought  in  the  Exchequer  Chamber. 

Tremain  Serjeant  moved  for  liberty  to  take  out  execution,  no 
bail  being  put  in  according  to  the  ftatute. 

I  OPPOSED  it;  and  moved  for  tl  fuperfedeas^  a  writ  of  error  being 
brought  and  allowed  \  for  that  no  bail  was  required  by  the  law  in 
this  cafe.  The  ftatute  of  the  Queen  doth  not  reach  to  it,  for  there 
it  is  only  an  injundion  on  the  Chancery  to  tike  it ;  the  ftatute  of  16 
and  17  Car.  2.  c.  8.  f.  3.  doth  only  make  that  of  3  Jac.  i.  c.  8.  perpetual, 
and  enlarges  it  in  no  cales  but  after  verdidl ;  and  fo  our  cafe  is  out 
of  that,  and  within  none  but  the  3  Jac.  i.  c.  8.  "  in  any  aftion  or 
"  bill  of  debt  upon  any  fingle  bond  for  debt,  or  obligation  for  pay- 
**  ment  of  money  only,  or  upon  any  adion  or  bill  of  debt  for  rent, 
"  or  upon  any  contract."  Now  ours  is  within  none  of  thefe;  it  is 
not  for  payment  of  money  only,  but  alfo  for  performance  of  cove- 
nants; and  for  this  there  are  exprefs  authorities;  as  in  Michael- 
mas term,  18  Car.  2.  in  the  King's  Bench,  in  the  cafe  of  Call- 
W9od  V.  Ballardj  {a)  Mr.  Coleman  prayed  execution  in  debt  upon 
an  obligation  to  perform  covenants  in  an  indenture ;  performance 
(•1}  a  Keb.  131. 

pleaded ; 
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pleaded;  breach  afEgned  in  nonpayment  of  rent j  verdid  for  the  OAtuT 
plaintiff,  and  Coleman  moved  that  execution  ought  to  go,  unlefs  Dahdt* 
the  party  put  in  bail ;  and  Wild  the  King's  Serjeant  oppofed  it ; 
this  rent  comes  in  by  the  way  of  collateral  breach,  and  the  aAion 
is  not  debt  for  rent,  or  for  money  only,  but  for  performance  of 
covenants ;  even  in  debt  on  the  indenture,  if  the  breach  "were  on 
refcrvation  of  rent,  there  muft  be  bail,  but  not  in  any  coun- 
terbond  to  fave  harmlefs,  or  debt  for  a  penalty  in  any  articles  in- 
dented; Et  per  Curiam,  execution  flayed  without  bail.  '  2  Keb. 
131.  In  the  cafe  of  f^trnctt  *  v.  Dehujhe^  in  Trinity  Term,  19  ♦  [  15  ] 
Car.  2.  in  the  King's  Bench,  judgment  in  caje  on  a  bill  of  exchange, 
bail  not  required,  becaufe  tlie  words  of  the  llatute  are  debt^  and  it  is 
not  to  be  enlarged,  but  rather  reftrained.  [a)  In  Michr  Term,  10 
Jac.  I.  in  the  cafe  of  Gilling  v.  Baker,  (b)  a  bond  for  performance 
of  covenants ;  debt  upon  an  arbitremcnt  is  held  to  be  out  of  the  fta- 
tute ;  and  debt  for  arrearages  due  upon  account  held  not  within  it, 
as  is  the  principal  cafe  in  Bulftrode.  In  Trinitv  Term,  1680,  there 
Was  anai^ion  brought  upon  a  bond  with  a  condition  to  pay,  perform, 
and  keep  all  covenants  in  an  indenture.  The  defendant  pleaded  per- 
formance, and  demurrer  general,  and  judgment  for  the  plaintiff,  and 
no  breach  afligned  for  nonpayment  of  rent,  but  only  a  general  demur- 
rer, becaufe  there  were  negative  covenants  in  the  indenture  oflcafe; 
and  on  a  writ  of  error,  it  was  held  in  the  court  of  Common  Pleas 
by  North  Ofr/j^y^/V^,  Ellis,  Windham,  and  Charlton  Juf^' 
tuesj  that  there  needed  no  bail.  This  was  upon  debate ;  a  note  of  it 
I  had  from  Mr.  Good  all,  then  cleric  of  the  errors,  who  noted  the 
cafe,  but  not  the  names.  In  Eafler  Term,  1 6  Car.  2.  in  the  King's 
Bench,  in  the  cafe  of  the  Dean  and  Chapter  of  Paul's  v.  Capell  the  like 
rule  {c),  I  have  a  copy  of  the  rule  for  ^juperfedeas  on  Sir  William 
Wild's  motion  for  a  writ  of  fuperfedeas  and  rejiitut'ton,  execution 
being  taken  out  for  want  of  bail.  Befides  all  this,  the  reafon  of  the 
law  is  with  us,  for  the  intent  of  die  flatute  was  to  require  bail 
where  the  caufe  was  plain,  as  in  cafe  of  payment  of  money  only :  (//) 
but  in  other  matters,  as  covenants,  there  is  more  nicety  in  the 
law  as  to  pleading,  and  judgment  might  be  had  againfl  another  upon 
points  nice  and  difficult,  and  therefore  fuch  cafes  are  not  mentioned, 
but  admitted.  Befides,  at  the  common  law,  a  writ  of  error  is  in  its 
own  nature  a  fuperfedeas,  and  forcclofes  the  hands  of  that  court  where 
the  original  judgment  was  given,  by  a  removal  of  the  record;  and 
therefore  this  flatute,  which  is  introduftive  of  a  new  law,  ought 
not  to  be  conflrued  by  equity,  or  extended  further  than  the  words  do 
reach,  and  it  hath  always  received  fuch  an  interpretation,  as  the 
cafes  I  have  cited  do  evince. 

The  Court  took  time  to  confider  of  it,  and  look  into  the  cafes; 
and  afterwards  declared  their  opinions  that  no  bail  was  needful,  and 
gave  rule  fov  a  fuperjedeas\vr\iid^  my  client  had  accordingly. 

(«)  »  Keb.  134.  rec   bond,   bail    it    required;    for    the 

{k)  a  Bulft.  53.  Vein  227.  contingency  haring  happened  itiiin  erery 

(r)  I  Kcb.  613.  690.      1  Lev.  117^*  refpeft  a  bond  for  the  payment  of  money* 

[J]  Therefore  it  hath    been  adjudged  Pitt  v.  Coney,  i  Stra,  476;    Seea3ttrr. 

thiit  in  cfior  of  a  judgment  on  a  bottom-  746.    4  Bac.  Abr.  673. 

Vol.  I.  C  The 
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^^r^  ^g^  ♦  The  King  againji  Johnfon, 

,  -  'Tp HE  Defendant  Was  excommunicated  for  refufing  to  bring 
Jitics  ^    inventory  in  the  Court  Chriftian,  and   a  writ  of  capias 

infitaed'by"  fucd,  and  he  taken  upon  it;  and,  being  in  cuftody  of  the  marfhal,  he 

Elii.c.a3.fornot  pleads  s  Eliz.  c.  23.  which  enadls, "  That  in  the  writ  excommunicatf 

funtnderingto  capiendo  there  (hall  be  addition  according  to  the  ftatute  of  i  Hen.  5. 

XrVnlT^^h^-  c.  s  ;  and  then  pleads  the  ftatute  of  i  Hen.  5.  c.  5.  and  that  in  the  writ 

n^entMi  returned  there  was  no  fuflicient  addition,  Et  hoc  paratus  eft  verificare  unde 

to  a  writ  of  p^tit  judicium  et  quod  ipfe  de  brevi  prad"  exoneretur.  Demurrer  to  it. 

tBfund^  are  dif-  I,  bcing  of  counfel  againft  the  defendant,  argued.  That  the 
charged,  unleft     j  jj       c.  c.  5.  doth  not  extend  to  this  cafe,  for  that  muft   be  an 

the  writ  cootaini        »   »      t  •      •        i_«  t.  .  •  j  li        -^  i_  -.    ^ 

the  Mdiiimi  re-  original  writ^  m  which  exigent  is  awardable ;  it  reaches  not  to  a 
quired  by  tha  rccord,  becaufe  the  plea  is  holden  on  a  plaint^  and  reaches  not  to  a 
^^T\ '  but"'  '^^'■^  of  refcous,  by  Coke,  2  /«/?.  65,  and  666.  Regularly  at  the 
lultrtif  the  common  law,  if  a  man  had  no  name  of  dignity,  his  chriftian  zndftr^ 
writ  it  Toid  fof  nanUy  without  any  ferther  addition,  had  fufficed ;  then  the  5  Eliz. 
Sem*^'**^  c.  23.  doth  not  make  the  writ  void,  but  was  made  on  purpofe  to  en- 
a  Jonet,  S9.  forcc  the  writ,  as  appears  by  the  preamble.  The  twelfth  and  thir- 
Jonet,  ai6.  teenth  fedions,  as  they  are  divided  by  Mr.  Keble^  feem  fevcral ;  but, 
J  Roll.  Abr.  jjg  jj^gy  2j.g  j^  truth,  and  upon  the  roll,  they  make  but  one  joint  fen- 
11  Co,  77.  tence,  they  are  all  but  one  Proviso.     Upon  the  parliament  rolls 

Cro.  Car.  197.  there  are  no  feftions,  points,  colons,  &c. ;  they  muft  therefore  be 
'  Mod  ^1  taken  together ;  "  Provided  alfo  and  be  it  enafted"  goes  to  both 

iSalk.294.  the  fedlions,  andthen.it  is  moft  evidently  plain;  then  it  is  thus; 
Stra.  165.  *<  If  in  prifon,  beyond  fca,  under  age,  or  feme  coverty  they  Ihall 

^Com*Di*  **  ^^^  incur  the  'pains  and  penalties  of  the  aft,  but  may  plead 
«  Excomnwng-  **  fuch  matter  rn  bar  of  levying  fuch  pains."  « If  he  have  not  a  lawful 
ment."  (B  4)  «  addition,  according  to  the  ftatute  {a)  requiring  it  in  cafes  of  certain 
aBacAbr.  315.  cc  f^jts  whereupon  procefs  of  ^a;/^^«/ are  to  be  awarded  or  not,  for 
**  **  the  caufes  mentioned  in  that  ad,  then  all  the  pains  and  forfeitures 

<<  limited  to  be  void,  and  by  plea  to  be  allowed  fo;"  It  doth  not  fay 
the  writ  (hall  be  void,  or  the  party  difchar^ed;  and  according  to  this 
opinion  are  all  the  authorities :  if  the  writ  be  delivered  of  record, 
tho*  it  do  not  mention  any  of  the  caufes  expreffed  in  the  ftatute,  it 
is  good  as  for  cofts ;  but  if  a  capias^  with  proclamations  and  pe- 
nalties therein,  be  awarded,  thefe  penalties  and  forfeitures  onlyare 
Void,  as  in  the  cafe  of  Hughs  v.  Bendy^  Cro.  Car.  197.  This 
appears  alfo  from  the  King  v.  Redmayn^  Cro.  Car.  199.  for  there  he 
pleads  quoad  the  penalties  and  forfeitures,  that  it  was  not  ♦  for  any  of 
*  £  17  ]  the  caufes  mentioned  in  the  ftatute,  and  quoad  the  excommunicaf 
capiendo  he  pleads  another  matter,  vix.  the  pardon.  In  Browne* s 
cafi^  in  Hilary  Term,  3  Car.  i.  is  die  fame;  it  is  in  Benlow*s  Rep. 
aoo;  there  moved  diat  he  fhould  be  difcharged  of  the  penalties, 
becaufe  for  none  of  the  caufes ;  but  held  by  the  Court  he  fhould  not 
be  delivered  from  his  imprifonment  until  abfolution.  The  opinion 
of  difcharjging  abfolutely  for  want  of  one  of  thofe  fpecial  caufes,  hath 
been  exploded  ever  fince  king  James's  time.  The  writ  ought 
to  contain  a  caufe  of  ecclefiafHcal  conufance,  and  that  it  doth 
here  J  and  want  of  addition  is  in  the  fame  ftatute,  by  5  Eliz.  c.  23- 
(«}  xHca.  5*c.5» 

as 
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as  want  of  one  of  thofe  caufes ;  and  therefore  thofe  authorities  are        ^^^^ 
cxprefe  to  the  purpofe  :  as  to  the  cafe  of  Etheringtorij  2  Keb.  300.      joHwioH. 
and  Tbwing*s  cafey  2  Keb.  31,  34.  becaufe  no  writ  was  delirered 
upon  record,  and  that  is  the  reafohof  the  amnym$us  cafe^    Cro.  Jac^ 
566.  and  Parker^ s  cafey  Cro.  Cat.  583.  the  Court  only  avoids  the 
penalties,  and  not  the  writ. 

And  rule  was  given  accordingly,  that  he  fhould  b^  detained  till 
abfolution. 

No  bail  on  writ  de  bomne  replegiando  for  one  taken  on  a  capias  ^  commitment 
ixcmmuntcato  by  3  Edw.  i.e.  15.  •„  ;^  executu» 

Note,  If  the  writ  do  not  mention  him  to  be  commorant  in  the  An  exeenmam' 
diocefs  (which  Jobnfon's  writ  doth)  this  vitiates  it,  Mcore  467.  but  ^''f^^^r""'^» 
no  notice  taken  of  any  need  of  addiuon*  parry  to  be  com- 

ffionnt  in  the  diocefs. 

Cary  againft  BacchilS.  Cafe  27. 

TX7RIT  OF  ERROR  in  the  Exchequer  Chamber  upon  a  judgment  Cafe,  by  the bal* 
^^    in  the  King's  Bench,  in  an  a^ion  on  the  cafe.     Caiy  declares,  ^'^  °j"  *  ^*^/^*y 
That  the  franchife  and  liberty  of  returning  and  executing  all  writs,  Txccut'oVand 
InUs,  and  precepts  out  of  the  courts  of  the  king  and  his  progenitors  return  of  writi^ 
within  the  liberty  of  Weftminfter  is  an  ancient  franchife  and  liberty;  apafnftonefor 
that  the  plaintiff  fuch  a  dav  was,  and  yet  is,  feized  of  the  office  of  bmy"'lnrcxc- 
bailifF  of  the  liberty  aforefaid,  and  as  bailiff  of  that  liberty  of  right  cuting  a/^n* 
had,  and  ought  to  have,  the  execution  and  return  of  all  writs  iffuing  A'-'f»  without 
out  of  the  King's   Bench  direded  to   the   (herifF  of  MddMexy  Xh^Zd^ 
and  to  be  executed  within  that  liberty  ^except  a  place  called  The  tbi  /ihtrty,  i» 
Sancuary)  {a)  and  the  fees  and  profits  of  fuch  executions  and  re-  ^^^' 
turns;  that  the  defendant  pramiffirum  non  ignurusy   without   the  S.c. Comb. 3x4 
licence,  and  agatnil  the  will  of  the  plaintiff,  did  break  and  enter,  and  f '^rq^*'!^^  . 
thego6ds  of  one  John  Eaftoriy  to  the  value  of  forty-nine  pounds,  by  \it^  *     ^^* 
virtue  o^  z  fieri  facias  out  of  the  King's  Bench,  returnable  tali  dicy  in   »  Veni.  399. 
execution  for  debt,  damages,  and  cofrs  in  the  writ  certified  to  be  re-  *  ^^^^  *9** 
covered,  did  take,  whereby*  the  plaintiff  loft  the  execution  and  the  4 Mod *i 75^ 41^ 
return  rfthc  writ,  and  the  fees  therefore  due*     Demurrer,  and  caufe  3  ^^• 
(hewn,  that  non  apparet  qu9  modo  the  plaintiff  was  feized  of  the  office,  '  ^^\%  ''* 
nor  what  right  or  title  he  hath  thereto,  &c.  Judgment  for  the  plain-  cumb.*i98. 
tiff.    Inquiry  of  damages  to  forty-niric  pounds,  &g.    The  general  1  Wi.f.  326. 
error  affigned.  !?,""* '^^^^ 

I  ARGVEtofortheplaintijfy  That  this  declaration  was  ill,  befcaufe  it  ;  bJc  Abr.  57. 
did  notfet  forSi  his  title,  nor  that  it  was  an  ancient  office,  according  4  ^^*c«  ^br.  15* 
to  the  cafe  of  Symonds  v.  Seebourncy  Cro.  Car.  325.  where  it  was   »^Terni  Rep. 
held  neceffary  to  alledge  it  an  ancient  houfe  and  ancient  lights,  and  3  i>rm  Rep. 
that  tinfc"  put  of  mind  the  lights  were  there;  a  prefcription  it  necef- 
fcry  to  die  houfe,  tho*  not  to  the  perfon.  Sari  of  Rutland  v.  Bowler^     *  [   18  ] 
Palmer  290.  a  prefcription  to  the  thing*     But  that  which  I  infifted 
on  chiefly  was  this,  that  a  fubjeft  cannot  be  feized  of  the  execu-* 
tion  and  return  of  writs  of  common  right,  without  grant  or  pre- 

(0)  Bat  ice  8  ie  9  Will.  j.  c.  %j ;  the      like  kind,  in  which  debtors  were  privileged 
9  Geo.  I.  c.  2S$  uui  thc*i  1  C«o.  i.  c.  is.      from  aireft,  are  abolilhed. 
bt  which  thii  pltf*  and  ^^  QXktn  Qf  the 

C  %  ftriptioti  i 
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Ca»y        fcnption ;  nay,  a  man  cannot  prefcribe  to  have  a  return  of  writs,  bc- 

Bacc  tft  ^^^^  *^y  "^  ^"^  ^^*  ^^"'^  of  record,  and  no  prefcription  can  be 
of  it,  for  that  a  ufage  can  neither  create  nor  fupport  it,  according 
to  the  abbot,  of  Strata  Marcell^s  cafe^  9  Co.  28.  This  is  a  right 
not  triable  ptr  paisj  but  muft  commence  by  grant.  Now  of  com- 
mon right,  die  execution  and  return  of  all  writs  belong  to  the  (he- 
riiF,  as  in  3iitton*s  cafe^  2  Danv.  293.  and  of  this  you  take  notice; 
'  and  therefore  fo  diveft  that  right,  they  ought  to  fliew  how  they  come 

to  it;  andfuppofuig  they  have  a  grant,  or  may  prefcribe,  yet  they 
ought  to  fhew  their  title  by  .one  or  other,  for  that  prima  facie  the 
right  is  with  the  (herifF:  and  none  of  the  cafes  that  yet  have  been 
adjudged  do  come  up  to  this ;  for  in  cafe  of  watercourfes  and  lights 
they  all  are  founded  upon  a  particular  reafon,  which  fails  in  this 
caie,  VIZ.  That  the  defendant's  aS,  being  a  ilranger,  was  tortious  ; 
and  then  to  fay  habuit  et  habere  debuity  or  de  jure  confuevity  is  good 
enough,  becaufe  poiTefHon  is  enough  againft  a  ilranger ;  and  Saiuis 
V.  Trefufey  Cro.  Car.  575.  goes  upon  this  verv  reafon  of^  tort  [b). 
But  here  of  common  right  mis  belongs  to  the  merifF,  and  it  appears 
by  their  ovm  (hewin?  diat  what  the  deYendant  did  was  by  authority 
from  the  (herifF.  All  the  pofTeiFory  adions  that  are  in  this  manner 
are  againft  ftrangers,  whofe  z8t  muft  be  wrongful  whofoever  hadi 
the  right ;  and  I  know  of  no  one  cafe  in  die  law  where  this  ibrt  of 
declaration  was  ever  made  againft  him  that  had  the  common  right. 
In  die  cafe  of  ftrangers  the  thing  is  reafonable  in  itfelf,  and  here 
againft  us  it  is  as  reafonable  that  they  (hould  (hew  their  particular 
right,  how  they  come  by  it. 

♦  [  19  ]  POLLEXFEN  Chief  Juftice.  Your  diftin6Hon  ♦  is  between  him  that 
hath  right  and  a  ftranger;  but  fuppofe  two  grantees  of  t^vo  fairs  ad- 
joining,  and  the  firft  brings  an  adion  againft  the  fecond,  &c.  would 
not  this  declaration  ferve:  it  is  a  good  way  in  all  cafes,  and  upon 
a  trial  the  right  muft  be  proved,  and  fo  it  muft  have  been  in  your 
cafe,  if  you  had  taken  ifTue:  there  is  no  inconvenience  in  this  form 
of  declaring. 

And  die  judgment  was  affirmed. 

Note,  That  the  declaration  in  VidiarCs  Entries  upon  the  feven 
hundreds  in  Glocejlery  which  was  Sir  Robert  Atkinses  caje^  was  the 
foundation  of  this  judgment. 

{h)  ViUen  t.  Bell,  ante  page  7,  tnd  Pal-  t.  Booth,  x  Term  Rep.  428.  But  fee  RU' 
■cr  T.   Kcblcthwaite^  Poft.  64^    Stocks      der  ?.  Smltb^  3  Term  Rep.  768. 
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Sleigh  againft  Chetham. 
Michaelmas  Term^  I  Jac.  2.  Roll,  96. 

WRIT    OF    ERROR    to    re^erfe  judgment  in   a    forme- 
don  in  retnainder  on  a   fettlement  made  by  Sir   Samuel 
Sleigh^  wherein  the  lands  are  demanded  as  heir  to  Samuel  Beefon. 

In  the  Common  Pleas  the  cafe  was  thus :  A  formedon  in  re^ 
mainder ;  The  tenant  appears  by  attorney,  and  pleads  feveral  pleasj 
and  after  iflue  joined  a  venireAs  awarded  returnable  in  Trinity 
Term,  at  which  time  the  tenant  doth  not  appear,  but  cafts  an 
ijfoin  :  the  effoin  is  challenged  j  that  is  adjourned  to  Hilary  Term; 
and  an  imparlance  from  thence  to  Eafter,  Term,  and  then  becaufe  the 
tenant  iaith  nothing  to  fave  his  firft  default,  there  is  a  final  judgment 
given. 

Mr.  Serjeant  Holt  ar^ed  in  this  manner,  Firft,  Whether 
this  challenge  to  the  effoin  mould  have  been  adjourned  or  deter- 
mined immediatelv  ?  Secondly,  Whether  this  challenge  be  good  in 
fiibftance  ?  Thirdly,  Whether  there  fhould  have  been  a  petit  cape 
awarded  before  judgment  final  ?  First,  T  his  challenge  ought  not  to 
have  been  adjourned,  but  determined  immediately,  that  is,  in  fuch 
cafe  where  the  Court  can  examine  it  prefently,  and  need  not  a  jury 
to  try  the  truth  of  it ;  and  to  delay  it,  is  a  difadvantage  to  the  tenant. 
}^ow  this  is  matter  Which  appears  to  the  Court,  and  there  is  no  matter 

C  ^  needing 


Cafe  28^ 


InaroRMiBON 
in  remmmder^   \i 
the  tenant  do 
not  appear  to 
thereturnof  the 
venire^  but  cafts 
an  tffoint  which 
UcbalUngedttn^ 
an  impgriauce 
gran  red  to  the 
fubfequent  term, 
and  the  ten  J  f.t 
does  not  then  faro 
bit  firft  default^ 
/ual  judpftnt 
may  be  figned, 
without  ^«ri/ 
capCf  although 
the  tenant  origt- 
nally  appealed  by 
attorney. 

S.  C.  Poft.  65. 
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T\XM.  N.B.azs. 
Hob.  8. 
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Sl  KxcH       needing  a  trial  by  jury ;  here  it  is  that  there  was  an  attorney.     Rex 
^'  V.  Sir  John  Dryden^  Gro,  Car.  51 1,  there  it  was  determined  without 

nETSA^.  ^^y  adjournment,  and  ap  adjournment  is  to  the  damage  of  the  te- 
nant, for  if  the  effoin  had  been  caft  and  quafhed,  the  tenant  had 
liberty  to  appear  me  quinto  die  poft ;  now,  by  adjourning  it,  he 
hath  loft  the  benefit  of  that  appearance,  and  die  demandant  hath 

t  [  21  ]  loft  *  the  benefit  and  opportunity  of  taking  the  advantage  of  fuch  de- 
fault. In  Go.  Ent.  339.  there  is  the  very  entry  of  this,  when  an 
iffoin  was  quaftied.  In  the  9  Hen.  5.  pL  I2.  there  was  a  petit  cape 
awarded.  They  by  adjourning  the  determination  of  it  have  damaged 
the  tenant ;  that  is  error.  Secondly,  Suppofing  it  (hould  be  ad- 
joumable,  yet  it  is  ill,  becaufe  they  ftiould  have  taken  it  that  the  at^ 
lorney  was  alive,  but  removed ;  for  where  the  attorney  is  alive  and 
unremoved,  the  attorney  ought  to  have  been  effoined :  It  is  on  their 
part  to  aver  {a)\  the  party  who  claims  an  eftate  for  another's 
life,  muft  aver  his  life;  and  it  need  not  come  on  the  other  fide:  In 
cafe  you  plead  another  executor,  and  not  named,  you  muft  aver  his 
life  {h).  For  this  reafon  the  challenge  to  the  ejfotn  is  ill.  Third- 
ly, But  fuppofe  the  challenge  good,  and  the  ejoin  well  quaflied,  yet 
judgment  final  ought  not  to  have  been  given  without  the  awardmg 
of  a  petit  cape.  1  agree  the  qualhing  of  an  effoin  turns  to  a  di^ 
faulty  yet  a  petit  cape  muft  be  awarded,  for  it  is  a  default  laveable, 
and  there  is  no  way  to  fave  it  but  by  die  iflliing  of  a  petit  cape  and 
its  returns  \  it  is  (aveable  becaufe  caft  by  a  ftranger  without  aiiv 
precedent  authority  firem  him,  and  he  may  come  afterwards  and  it 
fliall  not  be  an  effoin  to  him  (f ).  If  it  be  no  efioppel^  then  the  de- 
^ult  may  be  (aved  afterward  \d).  Then  if  it  be  a  defeult  that  may 
be  iaved^  I  am  fure  he  cannot  do  It  but  by  a  pith  cape.  This  is  a 
default  aft^r  appearance,  and  to  be  (aved  only  by  a  petit  capCj  which 
awards  feifin  into  the  king's  hands,  then  there  is  a  fummons  to  the 
tenant,  &c.  Now  here  is  a  judgment  on  a  de&ult  after  an  appear- 
ance without  the  awarding  of  a  petit  cape ;  and  there  are  but  two 
frafes  where  this  ought  to  be  fo,  neither  of  which  is  ours  ;  as,  where 
there  is  a  default  after  the  merits  of  the  caufe  tried  (^),  as  on  a  fum- 
mons to  hear  judgment,  or  the  like.  The  reafon  there  was  fpecial, 
becaufe  the  caufe  was  tried,  and  he  had  nothing  to  fay  if  he  did  not 
fave  his  default :  and  fo  where  it  is  a  default  that  is  a  departure  in 
the  law  in  defpight  of  the  Court^  there  needs  no  petit  cate  \  as,  9| 
Hen.  6.  pL  48.  38  Edw.  3.  pi.  3.  12  Hen.  7.  pi.  lo.  That  is  the 
reafon  given  why  a  petit  caie  (hpuld  be  awarded,  that  he  may  be 
heard ;  byt  when  he  makes  oefault  on  a  fpecialday  given,  the  entry 
is,  **  ^ia  recefftt  in  contimptum  Curi^i"  the  fame  is  of  an  impar- 

f  r  22  ]  ianceyit'of*  a  day  given  the  fame  term,  no  ^^// c^^,  becaufe  a  de- 
parture  in  defpight  of  the  Couf  t ;  but  if  to  another  term,  a  petit 
cape  ought  to  go  (f).  I  would  know  what  time  the  tenant  may 
fave  his  "default  in ;  can  he  do  it  before  the  effoin  be  quaflied  ?  and 
that  cannot  he,  becaufe  it  is  no  defiiult  till  judgment  that  the  effoin 
be  quafhed.  Can  he  iave  it  after  ?  He  cannot  then,  becaufe  he  i$ 
turned  out  of  court  (fay  thev)  upon  a  defiiult.  This  is  fo  great  an 
extremity,  diat  by  his  miftaken  effoin  the  party  is  put  put  of  al^ 

U\  Dyer,  304.  {d)  Bro.  A^r.  title  «  Defiult^"  pi  90. 

\y,  21  Edw.  3.  pi.  25.  Raft.  Ent.  5S4.        (e)  4  Hen.  6.  pi.  i8.       ■  -   •    •       ' 
\e)  J4  Hon.  ^  pi.  4.       *     '  (/)  X  BoUL  159* 
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power  of  trying  the  merits  of  his  caufe,  RaftaPs  Entrief  274.     2       Slkigm 
Inji.  3x4.  y  II  Hen.  4.  pi.  87.  like  to  this;  Chit'hak. 

E  CONTRA  it  was  argued,  That  this  default  bath  the  mixture  of 
a  contempt  (g).  A  petit  cape  is  only  a  fummons  to  call  in  the  de- 
fendant to  (hew  caiife  why  judgment  final  fhould  not  be  upon  his 
default ;  and  it  is  an  incongruous  thing  in  this  cafe  to  have  a  petit 
cape  upon  this  fort  of  default,  for  this  is  a  default  that  arifes  in  con- 
ftrudion  of  law  upon  an  infufHcient  ejfoiny  it  is  all  upon  the  legality 
or  illegality  of  the  ejfoin.  Now  pending  the  argument  of  this,  the 
attorney  was  in  court ;  and  when  the  matter  was  deteripriined,  they 
would  have  a  petit  cape  for  the  party  to  (hew  caufe  why  he  hadi  call 
this  infufHcient  ejfoin^  which  hath  been  argued  and  determined  infuf<9 
ficient  before. 

Afterwards,  in  Trinity  Term,  i  Will.  Sc  Mary,  Serjeant  Le- 
vi nz  for  the  plaintiff  in  the  writ  of  error  :  The  errors  here  are  two ; 
First,  The  writ  ought  to  have  abated  upon  the  plea  of  bis  petitum ; 
Secondly,  Judgment  final  ought  not  to  have  been  given  upon  thg 
challenge,  but  a  petit  cape.  In  all  real  a6tions,  upon  a  bis  pet  it  u  in 
the  writ  ou^t  to  abate.  Now  this  is  well  pleaded ;  for  we  fay  that 
the  fix  mefluages  arc  parcel  of  the  thirty-five  mefTuages  :  Now  thie 
demand  of  the  manoris  certain,  and  thirt}'-five  meffuages,  and  fix 
mefluages  in  NutwelL  If  the  manor  be  well  enough  demandable  by 
itfelf,  it  is  certain  enough  then  when  he  demands  a  manor  and  thirty 
five  mefTuages  in  fuch  a  place,  and  fix  in  another,  our  ple^  is  good. 
But  the  great  point  is,  here  is  a  formedon  in  remainder^  ifTuc 
joined,  the  tenant  cafts  an  ejfoin  after  appearance  by  attorney,  and 
therefore  the  ejfoin  was  difallowed,  becaufe  having  once  appeared  by 
attorney,  the  attorney  is  fo  till  the  end  of  the  fuit,  and  me  party  is 
always  m  court  by  attorney.  Where  a  thing  to  be  done  in  perfon 
is  required,  as  in  cafe  of  wager  of  law  on  2inonfummonsy*  there  an  *  ['  23  J 
ejfoin  may  be,  but  not  otherwife  where  there  is  once  an  attorney  ; 
and  the  books  (A)  do  warrant  this  difference.  Then  the  ejfoin  was 
not  well  caft,  and  fome  judgment  ought  to  be  given  upon  it ;  bu( 
here  it  is  adjourned  and  adjudged,  which  ought  not  to  be  final  with-i 
out  a  petit  cape^  21  Edw.  3.  pL  37.  3  Hen.  4.  pL  4. 6  Hen.  4.  pi  72 ; 
and  there  is  apetitcape  awarded,  thoughit  was  adjourned  and  adjudged^ 
yet  a  petit  cape  ought  to  go,  i  Edw.  3.  i.pl.  2.  2/w/?.  387.  Here  is 
an  iniparlance  kom  Hilary  to  quindcna  Pajcha^  and  fo  the  judgment 
is  given  upon  the  imparlance.  I  agree  upon  the  imparlance  and  de- 
parture in  contempt  of  the  court,  judgment  final  ought  to  be  given, 
I.  /.  inhere  the  imparlance  is  general,  without  any  day  certain,  and 
the  tenant  doth  not  appear  being  demanded,then  a  final  judgment  (/). 
But  here  is  an  imparlance  till  quindena  Pajcha^  ad  quern  diem  the 
tenant  appeared  by  attorney,  and  fo  there  is  no  default,  but  the  at- 
torney doth  ftill  appear  in  court ;  here  is  no  default  upon  the  im-t 
parlance,  fo  that  judgment  is  not  given  upon  any  default  upon  the 
impiirlance,  but  the  judgment  is  given  purely  upon  this  feafon,  that 
he  did  not  iave  his  fml  default  on  the  ejfoin ;  and  in  that  cafe,  if  an 
ill  ej^n  be  caft,  there  ought  to  h^ve  been  ^  petit  cape  \  here  is 

(f)  12  Hen.  4.  pi.  14.  (j)  Bro.  Abr.  «Qrand  Cape,"  pi.  %i^ 

Q)  4  Hen.  6.  pL  1 1.   20  Hen.  6.  pi.  4*      sj. 

C  4  judgment 
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fL  2.    15  Affile,  pU  17. 


Tria*:y  rcim>  i  William  2nd  Mary,  in  B.  R. 

^  .  .•»  j^  ;is\u  MOW  j;t\cii  .;j.vn  the  'UrA  *'//Ji/i,  turned  to  a  default.  This 
,.»  fv.\».\v."  ;>ca);ciii:i  >':■:.  ill.  U  iie  appearedi  at  the  day,  he  doth 
.!:  .\:,  uvHi^.'u.  BiiC  :k!c  ::!  kHir  caic  all  the  default  is,  he  doth 
Ms»;  .iv  .l;!\  .iiii.^  zv  li'^c  iit>  nrlt  default.  But  they  objed,  To 
u  »...  ,M0  ihvHiid  a  petit  w/,*>t' be  jwardtd  ?  I  anfvver,  Though  he 
VVK..J  :iv^  I'uxc  the  acrault,  ;»ct  the  j^eti:  cape  ought  to  be  awarded  ; 
tis  I- 10  vaJ  of  iho  writ  :s  to  feize  the  land,  that  is  the  principal  end 
vs'  lU  uid  a  lunimons  to  fave  the  defiuli  is  but  of  grace  (i).  Though 
ihc  default  cannot  be  faved,  yet  a  petit  cape  ought  to  go. 

C>*RJHANT  Powell,  e  contra^  The  queftion  is.  in  a  fcrmedon  or 
<>thcr  real  adion,  if,  after  iffue  joined,  the  tenant  make  a  default, 
filial  juJg:nent  ihall  be  given  ?  After  ifluc*  joined,  the  final  judgment 
for  f^Jilln  of  the  land  is  to  be.  (/)  The  awarding  of  a  petit  cape  is 
in  favour  of  the  tenant,  and  the  want  of  it  will  not  be  error  where  it 
is  not  necefliiry.  [m)  In  PenryyCs  cafe^  Moore  403,  is  no  mention  of 
r  24  ]  that  refolution  ♦  in  Penryn^scafe^S  Co-S^,  {quel  ift^)  LittLton^  f-cf. 
^l.  Co,  Lit.  295.  Hern  v.  Liltourne^  I  Bulfl.  159,  i6i.  If  in  cafe 
of  a  writ  of  right  \tho\i\s  fo,  much  more  in /7y^r//W<?«,  or  other  real 
aiSbion,  bccaufe  in  a  writ  of  right  the  right  is  forever  concluded.  («) 
If  after  the  iflue  joined  an  ejfoin  be  caft,  and  adjourned  and  ad- 
judged againft  the  tenant,  it  is  peremptory,  it  turning  to  a  default  j 
it  is  a  default  peremptory.  [0)  It  is  true,  in  fome  cafes,  where  he 
docs  not  appear  at  the  adjournment,  it  will  turn  only  to  a  coniraon 
defimlt;but  when  he  appears,  and  controverts  the  validity  of  the 

f?/«,  and  adjudged  againft  him,  it  turns  to  a  default  peremptory,  {p) 
fpecial  imparlance  will  warrant  only  a  petit  cape,  (a)     But  when 
it  is  a  general  imparlance,  and  a  default,  then  imal  judgiuent.  (r) 
Then  quare  if  the  defendant's  appearing  after  the  imparlance  will 
alter  the  cafe  ?     The  defendant  being  in  court  when  judgment  was 
given,  might  have  faved  his  default,  by* pleading  "  water,"  '*  in  pri- 
**  fon,"  &c.  and  the  petit  cape  is  only  to  bring  the  party  in  to  hear  j  udg- 
ment,  or  to  fave  his  default,  (j)     The  fvfizing  the  land  into  the 
king's  hands  is  only  as  a 'penalty.     There  are  fome  other  cales  where 
he  may  appear  upon  the  petit  cape^  though  he  hath  an  attornov,  as 
when  the  attorney  is  dead  or  removed.  {/)     But  that  he  could  not 
do  here,  for  that  would  be  contrary  to  the  rccoi  d ;   fo  that  a  petit 
cape  was  perfectly  needlefs  to  bring  the  attorney  into  court,  when 
nothing  Cv^uld  be  faid  to  fave  the  default,   [u)     I  know  no  cafe 
wherein,  after  an  appeiu-ance  of  the  party  in  court  after  a  dofault,  a 
petit  cape  need  to  be  av.'aided  to  bring  in  the  party  to  fave  iiis  de- 
fault, when  he  was  there  prefcnt.     On  the  whole,  he  pniycd  thq 
judgHient  might  be  affirmed, 

(*)  3  Hfn.4.  pi.  4.  1 1  Hen.  4.  pi.  72.  (ft)  Fitf.   "  FflToi.^r   j6.  53.  138.    a 

Fitr.  *«  V  uchcr,"  86.  Hen.  4.  pi.  12.  Dyci.  104. 

(0  Sec  Pcnryn**  cafe,  5  Co.         and  the  (/*;  45  Edw.  3.  pi.  9.  Kelway  41.  Fila. 

cafe  of  William*  v.  Gw,n,  2  Saumi.  46.  «  Grand  Cape,'   6.     i  Buift.   159. 

•(»»f)Fiiz.  «*  Judgment,"  151.  228.  245.  [q)  Cro.  Jac.  192.    ■ 

13  Hen.  4.  pi.  8.     lo  Hen.  6.  pi.  t.     3  (r)  26  lieu.  8.  pi.  S.     12  Hen.  7.  pi, 

Yien.  6.  pi.  55.     12 Hen.  7.  pi.  10.     Fitz.  10. 

««  Drdt,"  27.      Bro.  "Droit,'*  4.    57.  (1)  Raft.  Ent.  112.369. 

Mow 403.  (/)  5  Hen.  7.  p!.  3. 

[n)  See  Co.  Ent.  171.  and  the  cafe  of  (»)  i  Roll.  Abr.  584. 
Willoughby  ?.  Edgeiton,  Cro.  Jic.  35. 

Holt 
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Holt  Chief  Juftice.     The  plea  of  hh  petitum  is  ill,  becaufe  you        **'"®" 
fay  fix  meflliages,  parcel  of  tlic  tenements  aforefaid,  are  parcel  of  the     CnKTiiAJt. 
manor,  that  is  no  more  than  to  fay   parcel  of  the  manor  is  parcel 
of  the  manor;  but  you  fhould  have  faid,  fix,  parcel  of  the  thirty- 
five,  are  parcel  of  the  manor,  and  that  would  have  been  a  good  plea. 
This  ejfoin  is  a  default,  but  yec  it  is  a  favable  default ;  for  fuppofe  the 
atliorncy  or  party  were  in  prifon,  an  ejfoin  is  no  efoppel^  becaufe  it 
is  caft  by  a  ilranger ;  if  it  had  been  a  default  without  cafting  of  an 
ijfoin^  it  had  then  been  favable ;  now  if  it  be  an  ill  ejfoin^  *  why  is  it         L  *S  J 
not  alto  favahief     And  when  fhall    it  be  faved?     Not  till  it  be 
judg?d  to  tUi-n  to  a  default :  he  had  day  given  him  upon  the  queftion 
whether  it  was  a  defiault ;  but  when  it  was  adjudged  againft  him,  it 
tunieJ  to  a  default,  and  then  he  is  thrown  out  of  court ;  and  he  hath 
no  6'Aj  in  court,  but  upon  the  return  of  the  petit  cape,     Jdjorna^ 
tur.  {x) 

(x)  The  judgment  was  afterwards  affirmed  by  the  whole  pouRT,  Poft.  67. 

Browne  againjt  Shore  and  bis  IVife.  Cafe  29, 

PROHIBITION,     l^he  declaration  was  upon  a  fuggeflion  on  3ilJ'.b^uVions!*a» 

the  vtaiatc  22  and  23  Car.  2.  c.  10.  for  diftribution  ot  inteflatcs  &  13  car.  2'.  c, 

cllaces,  a:ui  th.n  [.  S.  died  inteflate ;  that  A.  and  B.  were  his  next  of  10.  vry?5chcfc- 

kinj  t.:at  A.  died  within  a  year  after  J.  S.  and  before  any  aftual  2'^}^V^?!.f 
',.-.,.  ,  ,  '         r    A      />      %    \  .-      1  •  o         tncinteitatc  aei- 

ClltnbutlOil  ;  that  the  exticutors  of  A.  fued  there  for  his  part,  &c.  het%  in  thofe 

Demur rcr,  who  are  intjtled 

to  diftribudon 

Trkmain.     The  quc{l:ion  is,  whether  this  aft  doth  vefl  fuch  an  at  the  time  the 
int.rp.fl  in  the  party  up- mi  the  death  of  the  inteflatc,  that  if  he  die  intcftatcdicd; 
bcft^re  diftribution,  ic  ihall  ^o  ro  his  executors,  as  much  as  if  he  had  ^^telati^^^nict 
lived  til!  atrcr  an  actual  pruvilion  and  receipt  of  his  proportion  ?     It  the  ftatutcdic 
plaiiily  gives  a  prefciit  iiitcreil,  for  there  is  no  time  limited  or  luited  between  thc^ 
by  the  i.ondition  a  the  bond  when  the  inventory  fhall  be  exhibited  ^^ftl^^^anj^tlw 
or  diilribution  madj,  but  it  is  left  to  the  difcretion  of  the  ordinary,  adminlflratioa 
Tiien  th-v-Tc  is  anotner  clr.ufe  in  cafe  of  the  next  of  kin,  which  is  alfo  ^^^'y  thjbare 
without  time,  and  hft  ind-iinitely,  i.  c.  prclently.     The  claufe  of  a  p.^-f^nal^reprt- 
ycarS  time  is  only  for  the  benefit  of  creditors,  that  they  may  not  be  fcnrative*. 
fiirprizcd.     As  to  the  c^.le  of  Palm:r  v,  Mliccck  [a)   which  was  in  qq  Ante.  2. 
this  court,  dierc  was  but  one  child,  an  J  fo  no  diftribution  at  all.    And  s.c.Cjmb.111. 
therefore  fome  opinions  were,  tlir.t  nothing  was   vcfted;  t'.ie   words  S.  C.  Holt, 258. 
arc,  **  (hall  deliver  and  pi^y,"  which  (hall  give  an  intereft  prefently,  -,' Mod.Vg.  6c, 
according  to  the  cafe  of  Oldham  v.  Batermn^  i  Rolls  Ahr,  31.  where   1  Vcm.  403. 
money  given  to  be  paid  to  the  infant  vefts  fuch  an  intereft  as  he  Comb.  14. 

•    *  •  '1-        r  4  Show.  aSc, 

may  maintam  an  action  for.  S^o^  ^,j^  ^ 

Dobbins  e  contra^  There  are  no  words  in  this  aft  of  parliament  p^^**^."' 
that  vcft  an  intereft:.  Before  this  aft  the  ordinary  did  always  endeavour     *    *  ^  *' 
to  make  diftribution,  as  appears  by  LcvannVs  cafe^   Cro.  Car,  20 r. 
Now^this  aft  only  appoints  the  method  of  diftribution,  and  impow- 
crs  him  to  take  a  bond  with  a  condition  to  do  it^in  this  and  that  form 
3i2d  manner.     Suppofe  it  were  a  coufin  german  dies,  and  a  relation 

(#)  %  Show.  407.    3  Mod.  fit    Comb*  14*    Skin.  212,  ii?, 

born 


Shore. 
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Bkownx  born  after  as  an  enfiintj  and  the  number  increafes,  if  the  intereft  * 
were  vefted  at  the  time  of  the  death,  then  they  muil  have  nothing,  (h) 
Now,  by  **  next  of  kin"  muft  be  meant  next  of  kin  as  they  are  at 
the  time  of  the  diftribution ;  as  in  cafe  of  a  devife  of  a  term  to  A. 
and  if  he  die  without  a  fon,  then  to  his  daughters,  and  he  hath  two 
daughters  at  the  time  of  lus  death,  and  another  born  after;  the  firft 
devifee  dies,  all  three  daughters  (hall  take.  Stanley  v.  Baker ^  Moore 
Set  the  ftatute  220.  This  2&  hath  been  literally  expounded,  and  therefore  new 
t)  Cii»  x^  c.  i.  laws  have  been  made  to  explain  it :  here  is  a  fifter  of  the  half-blood 
that  dies  before  (he  had  a  right  to  demand  or  fue.  In  Bunhillv. 
Newton  in  the  Exchequer  in  the  year  1683,  die  money  was  decreed 
to  the  adminiftrator  of  the  father,  becaufe  no  right  vefted  in  the  fon  ; 
as  a  cafe  out  of  the  ftatute,  being  but  one  fon. 

Holt  Chief  Jujiice.  It  gives  a  prefent  intereft.  The  aft  of  parlia- 
ment is  the  fame  as  if  the  party  had  made  "his  will  to  this  effeft. 
The  common  cafe  of  a  reficfuary  legatee  who  dies  before  probate, 
his  executor  (hall  have  adminiftration,  and  not  the  next  of  kin  to  the 
fiyft  teftator ;  {c)  that  proves  this  cafe.  A  right  of  aftion,  or  chofe  in 
et^ficn  will  go  to  executors.  The  provifo  for  a  year  is  to  fave  the  ad- 
miniftrator from  a  devaftavit^  by  not  dividing  till  he  fees  the  eftatc. 
As  to  Newton's  cafe^  a  man  having  only  one  child  and  dies,  whe- 
ther that  were  widiin  the  meaning  of  the  ftMute  ?  they  did  hold,  that 
he  needed  not  the  aid  of  the  ftatute,  but  had  all  at  the  common 
law  \  and  I  doubt  the  law  as  to  that  cafe,  for  I  think  it  an  intereft 
vefted. 

DoLBiN  Juftice.  I  wonder  that  it  was  ever  made  a  point:  fuppofij 
the  provifo  that  gives  a  year  had  been  left  out,  what  then? 

Gregory  JuJlice^  of  the  fame  opinion. 

Eyres  JuJlice.  The  defign  of  the  ftatute  was  to  make  a  will  for 
the  inteftate.    Confutation  per  totam  Curiam. 


{hi)  See  the  cafe  of  Walin  t.  Hodfon  in 
Chancery,  Hilary  Term  14  Geo.  2. 


(f)  Dyer.  371.  3  Mod.  59.  1  Vrrn. 
ac».  5  Mod.  047.  Ld.  Ray.  86.  365* 
I  Peer  Wins.  t. 


Cafe  30. 


If  a  Wilt  of  error 
Wdire^^ed  to  A. 
CHkicf  Juftice  to 
icmove  a  judg- 
meat  coram  vo- 
i'u  itfitUs  and 
the  record  re- 
fumed  be  of 
yieat  before  B. 
^fieiit/nh,  the 
variance  is  fat:il. 
S.  C.  Ante.  3. 
S.  C.  Comb. 

ii3« 

S.  C.Holt. i6S. 
Poft. 186. 
aStra.  1155.     X 
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Strode  againft  Ofbornc. 
Eafter  Term^  4  Jac.  2.  RoU,  297. 

■fTZ  RI T  OF  Error  on  a  judgment  in  the  Common  Pleas  di-.- 
^^  reded  to  Herbert^  of  a  judgment  coram  nobisj  and  the  record 
is,  placita  coram  Bedingfield^  and  then  after  iffue,  there  is  an  entry  of 
BedingfieLTs  death,  and  sl  fuccedit  of  Herbert:  queere^  if  this  be 
good? 

Urged /^r  Thompson,  TTiat  the  proceedings  in  the  caufe  till 
judgment  are  placita  as  well  as  the  declaration,  and  here  is  part 
before  Herbert. 

Per  Holt  et  cateros  held  ill,  becaufe  the  placita  was  not  before 
Herbert^  and  *  the  writ  of  error  was  quafiied.    He  cited  a  ca{e  in 
Rollsj  it  is  error. 
Term  Rtp.  240* 

IncledoA 
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Incledon   and  others  againft  Surges.  Cafe  31* 

Michaelmas  Tgrm,  4  Jac.  2.  Roll.  282. 

TRESPASS  for  breaking  his  clofe,  and  digging  and  carrying  J".*^'fP*'»» *jf 
*    awav  turf  and  ftones.     The  defendant  pleads.  That  he  was  fillforTomm!;. 
feized  or  a  tenement  or  mcfTuage,  and  had  a  right  of  common  of  of  turbary  under 
turbary  there,  and  ufed  to  dig  ftone  to  be  ufed  on  his,  &c.     The  ^P^efcuftion 
replication  traverfes   the  plaintiff's    prefcription:     the   defendant  qufrr^hl!7ii^S«t 
rejoins,  That  fuch  a  term  one  of  the  plaintiffs  brought  an  adtion  of  of  mind,  and 
trefpafs  againfl  the  defendant,  wherein  he  pleaded  the  lame  prefcrip-  ****^  J.**«  occujii- 
tion,  and  ifTue  joined  upon  it,  and  tried,  and  found  for  the  defendant  houfc  had  •* 
The  plaintiff  demurs.  right  to  dig 

Exceptions  were  taken,  firfi  to  the  prefcription  and   plea,  be-  \f^^^\  repncai^' 

caufe  there  they  lay  thfeir  ufage  of  it  larger  than  the  prefcription,  for  tion  travcrfiny 

in  that  it  is  to  be  imployed  upon  the  mefTuage,  they  there  fay  they  ^^^  S^^^'lf '*** 

did  ufe  the  flones  upon  the  tenement.     Beiides,  their  prefcription  ^ly  ^^"way  of 

is  void  in  law,  for  they  do  not  fay  *'  there  were  ancient  quarries  ep.opptl  rejoin,  a 

«  there."  verdia  in  hi« 

favour  on  the 

Secondly,  Then  it  was  urged  that  the  verdift  was  no  ejloppel^  for  fame  prefcrip- 
fftoppels  are  to  be  taken  ftri6tly,  for  they  neither  give  nor  take  away  ^^°' 
any  right ;  no  man  is  bound  by  an  ejioppel^  but  the  parties  and  their  S.C.Comb.f66. 
privies ;  there  was  cited  Brook,  tit.   «  Ejioppel^'*  14.    33  Hen.  6.  51,  g*  ^;  So*)?  wil 
52.  A  ftranger  (hall  not  be  prejudiced  by  it,  as  he  fhall  not  have  any  s.  c.  Saik.  636I 
advantage.     If  this  eftoppel  fhall  be  good  againfl  both  the  plain-  Hob.  255.160. 
tifts,  then  one  of  them  will  be  hindred  from  ever  trying  his  right,  ^^J^J])^  ]^^^' 
they  being  joined  with  the  other  privileges  from  any  conclufion  by  836.  864. 
that  verdii^  to  which  that  other  was  no  party.     He  compared  it  to  J-^ncs  460. 
the  cafe  of  Remitter,  Co,  Litt.  354,  where  is  a  gift  to  baron  and  ^'sl\k^*l'-i^ 
femey  and  the   heirs  of  their  two  bodies,  the  hufband  aliens  in  fee,  Bunb.  nl 
and  then  retakes  an  eflate  to  him  and  his  wife  for  their  two  lives,  Ray.  456- 
this  is  a  remitter  in  deed  to  the  hufband  againfl  his  own  alienation,  f!^*  ?'*     e 

-  &  »  Stra.  817. 96», 

&C-  .  2  V^If.  143. 

E  CONTRA.     As  to  the  exception  to  our  ufage,  we  fay  we  did  ufe  ^p^*^,;?^^L 
It  m  etjuper  mejjuagtum  et  tenementum  praa^  which  is  all  one:  We  r  Term  Rep. 
fay  "  they  were  quarries  time  out  of  mindj"  and  we  fay  "  that  time  ^73. 
"  out  of  mind  we  have  ufed  to  dig  flones  there." 

SECONDLY.Then  theverdiftis/7«  eJloppel\  for  according  to  F^rr^r'j 
cajey  i^a)  in  all  perfonal  aftions  where  there  is  once  a  bar  by  vcrdift 
and  judgment,  it  is  a  conclufion.  If  this  man  had  given  him  a  re- 
Jcafc,  would  not  that  have  been  a  bar  ?  In  a  quod permittat^  the  ver- 
dict had  been  fatal.  *  (^)  A  verdift,  whereupon  an  attaint  will  lie,  *  [  28  ] 
doth  eflop  all  parties  and  privies  to  fay  any  thing  contrary  to  the 
vcrdiS ;  otherwife  where  no  attaint  lies :  iJpoh  this  verdidt  an  at- 
taint will  lie.  The  nature  of  the  a£lion  is  changed  by  the  iffue ;  for 
where  the  title  is  in  queflFon,  there  may  be  aid  prier.  (c)  So  war^ 
ranty  is  pleadable  in  trefpafs,  where  the  title  is  in  ifTue  ;  in  refpeA 

(«)  Palm.  511.  (r)  15  Hen.  7.  pK  9.     i  Hen.  7.  pi.  X2, 

(i)  Vide  13  £dw.  3.  pL  ftt  !•  and  4^      22. 
7  Hca«  6.  pi.  S. 

of 


XXCLtDON 


Trefpafs  laid  in 
one  kiag't  time» 
with  aLComrifutan- 
ife  to  aaother 
Ic'ingy  and  centra 
facem  to  the  laft 
king»  is  bad  on 
dAHurrer. 

»  Vent.  49. 
Cro.Jac«  377, 

X  Sid.  1 50. 249. 

3i9< 

%  Hale  188. 
3  BulfU  8a. 
Carth.  95 
Salk-  636.  640. 

5  Ci-m.  Pig. 
«« Pleader" 
(3in  8.) 
(3111.  loO 
<Bac.  Abr.igi. 
Kez  V.  Lookup, 
3  Bar.  1901. 

6  Browns  Caf. 
FaiL  138. 
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of  the  iiTus,  it  is  pleadable,  in  refped  of  the  a£tion  it  is  not  (d) 
Bar  in  detinue  is  pleadable  to  acc§unt  {e)  IITue  in  a  perTooal 
adion,  when  it  tendeih  to  the  realty,  is  as  conclufivt  as  in  a  real 
adion.  The  joining  of  a  ftranger  will  not  avoid  the  eftoppel.  (/*) 
Suppofe  them  joint  tenants,  yet  one  of  them  may  prejudice  the  other, 
and  he  (hall  be  bound,  unlefs  he  bring  an  a&ion  of  an  higher  na- 
ture, {g)     Hufband  is  eftopped,  notwithftanding  die  remitter. 

Then  there  was  exception  taken  to  the  declaration:  it  is  for  a 
trefpafs  in  Charles  the  Second's  time,  with  a  continuando  to  king 
James's  time,  and  concludes  c^ontra  facem  dmdni  regis  nuncj  i.  e.  of 
king  James's  time ;  now  this  is  as  it  were  no  contra  pacem  at  all,  [b) 
and  is  not  helped  by  the  ftatute  of  general  demurrers ;  for  many 
things  are  helped  by  a  verdift,  which  are  not  helped  bv  a  general 
demurrer ;  and  the  ftatute  of  Jeoffails  in  the  reign  of  Charles  the 
Second  doth  in  terminis  help  this  after  verdifl ;  which  (hews  that 
before  it  was  not  good  after  a  verdift,  much  lefs  after  a  demur^ 

The  Court  gave  judgment  for  the  defendant  on  this  point  of 
the  contra  pticenu  And  therefore  delivered  no  opinion  about  the 
e/loppel^  but  only  faiJ,  an  eftoppel  upon  a  verdici  goes  a  great  way. 
lilue  in  tail  (hall  never  Hilfifie  It.  But  if  one  man  is  eftopped,  and 
he  joins  another  with  him,  whether  tjiis  ftiall  avoid  the  eftoppel,  is  a 
quicre. 

But  judgment  was  given  for  the  defendant  on  the  exception  to  the 
declaration. 


{i)  a  Rich.  3.  pi.  14. 
{e)  7  Hen.  6.  pi.  8,  9. 
(/)  Bro.  Abr.  title  <*  ^/f//-'/,"  90. 


{g\  Lit.  Sra.  666,  667.  67 
{h)  Cro.  Car.  325. 


Cafe  J  2. 
♦  [  29  ] 

An  adion  oa 
the   cafe  for 

negligence   nf 
the  mifter  I'.es 


*  Bofon  cgainft  Sandford  aiid  others. 
Hilary   Term^    i    W    2    Jac.    2.    Roll.  302. 


^  A  S  E,  for  goods  loft  out  of  a  fmall  vefiel  coming  to  London  from 
Exeter^  icc.     On  not  guilty  pleaded,  a  fpccial  verdict  finds  the 

delivery  of  the  goods  to  the  maftcr  of  the  vcflel ;  that  the  defend- 
•gainft  the ^rr.  ^^^^  ^^^^^  proprietors  of  the  (hip;  and  that  there  were  feveral  other 
tsweiiasagaind  partowners ;  that  the  mafter  received  hire  for  the  carriage  of  the 
the  mjfttr'y  bu:  goods;  that  the  owners  were  not  prefent  when  the  mafter  received 

m  wght'to  be""  ^^^  6^^^ »  ^^  ^^^  8^^^  ^^*^^  '^^»  ^'^^  ^^y  ^^^  ^^^  f^  m\XQ)ll 

joined.  ttfl^  isff. 

S.C.  Poft.  loi.       Xhe  FIRST  quESTioN  is.  If  the  proprietors  are  anfwerable,  or 
only  the  mafter  ? 

Secondly,  Whether,  there  being  other  owners,  the  a<Slion  lies 
againft  thefe  ? 

It  is  found  the  plaintiflT  had  no  notice  of  the  other  owners.  This 
is  like  the  cafe  of  executors ,   where  only  one  doth  ad,  adion  lies 


S.C.  ftShow. 

4*9- 

S.  C.  3  Mod. 

311. 

S.  C.  Sallc.  440, 

S.  C.  3  5aiic. 

203. 

S.  C.  Comb. 

S16. 

S.  C.  Carth.  58.    S.  C.  Skin.  27S.     S.  C.   i  Freem.  499.     i  Roll.  Abr.  i.     1  Sid.  36.     2  Vent.  75. 

Hob.  18.     I  Vent.  190.  238.    Riv.  220.    2  Lev.  69.    3  Lev.  259.   Carth.  61.     I  Salk.  282.     5Mod. 

9a.    Sera,  z  18.  690.    iWiif.aSi'.    Cowp.  636.    Dou^t.37a.   zTprmRep.  281.    3  Tean  Rep.  454. 
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againft  him  only.    Befides,  this  matter  ought  to  have  been  pleaded.        Boson 

and  they  cannot  take  advantage  of  it  now;  as,  where  one  joint-tenant    SAWDroEti 

brings  an  adion,  a  joint-tenancy  is  pleadable ;  but  if  the  general  iffue 

be  given,  that  advantage  is  loft,  [a)     This  aftion  certainly  lies 

againft  the  owners ;  for  where  the  mafter  has  the  advantage,  as  the 

owners  have  th?  freight  in  this  cafe,  though  the  fcrvant  receive  it,  he 

is  anfwerable  for  the  care  of  his  fervant.  [b)     A  mafter  is  bound  by 

the  contnuft  of  his  fervant^^)     If  a  mafter  fend  a  fervant  to  buy  cloth, 

he  muft  pay  for  it  (d)     They  have  a  benefit  by  his  labour,  and  they 

ought  to  pay  for  his  negligence;  their  employing  of  him  is  like  a 

general  contraft  with  all  that  fhould  fend  goods  to  be  tranfported; 

and  the  owners  may  unqueftionably  bring  this  aflion  for  the  hire,  if 

the  goods  were  wejl  tranfported. 

Levinz  /  contra.  There  are  twelve  owners  of  a  Chip,  they  em- 
ploy a  mafter,  and  give  him  a  falary :  ^ow  in  all  things  of  contraft 
all  the  contr^ftors  are  neceflary  to  be  made  parties ;  and  we  need  not 
plead  it,  for  he  muft  prove  his  declaration,  and  it  is  every  day's  expe- 
rience in  cafe  of  goods  fold.  If  we  prove  the  plaintiff  hath  a  part- 
ner, he  is  gone,  for  all  are  to  be  charged  equally  if  it  be  a  contra6l ; 
and  this  is  fo,  or  at  leaft  ex  quaft  contraSfu.  If  the  owners  are 
chargeable,'  it  is  bccaufe  of  the  implied  undertaking  to  carry  them 
(afe,  which  arifes  from  the  contra6l  the  law  fuppofes,  ♦  by  reafon  *  L  3^  ] 
of  the  hire,  which  all  have :  whether  it  be  a  contrail  in  law  or  in 
fiuft,  you  muft  brine  all  the  parties  in :  Then  whether  the  owners  of 
the  fliip  (hall  be  aniwerablc  in  point  of  contra<ft :  you  cannot  charge 
the  mafter  in  cafe  of  fcrvants,  but  in  point  of  contraft ;  you  can- 
not charge  them  with  trefpafs.  It  hath  been  adjudged  it  doth  lie 
againft  the  mafter,  as  in  the  cafe  of  Morfe  v.  Sluce^  [e)  and  fliall  it 
lie  againft  the  owners  too?  The  adlion  lying  againft  the  mafter 
proves  it  doth  not  lie  againft  the  owners ;  and  in  cafe  it  doth  lie, 
you  cannot  charge  the  owners  fo  long  as  the  mafter  is  fufiicient ;  and 
they  ought  to  have  brought  their  adlion  in  another  manner,  as  in  the 
ca(e  of  officers. 

Lord  Chief  Justice.  It  doth  certainly  lie  againft  them,  be- 
caufe  they  have  the  profit :  by  the  civil  law  the  owners  are  liable ; 
not  as  ownei^,  but  as  imploycrs ;  for  a  diflenting  owner  will  not  be 
liable,  for  he  hath  not  the  benefit  of  the  voyage ;  (/)  either  mafter 
or  owners  may  bring  an  aftion  for  the  freight,  ergo.  ■  But 

here  it  is  not  brought  againft  them  all,  there  arc  oSiers  not  made 
parties;  and  if  it  Be  brought  upon  the  contrary  then  all  are  bound; 
and  by  the  fame  means  as  he  takes  notice  of  fome,  he  may  take 
notice  of  all,  and  therefore  the  plaintiffs  not  knowing  them  is  nothing 
to  the  purpofe ;  but  if  it  be  founded  upon  the  tort^  then  he  may 
have  an  adion  joint  or  feveral.  Suppofe  debt  upon  the  ftatute  of 
tvAes,  and  there  are  two  occupiers,  it  muft  be  brought  againft  both. 
Here  it  is  not  brought  upon  riie  exprefe  contraft,  but  yet  they  have 
all  the  recompence ;  fo  that  the  reafon  why  they  are  anfwerable  goes 
to  all,  and  therefore  I  doubt  it  muft  be  brought  againft  all, 

W  See  the  cafe  of  Deering  ▼.  Moor,  •      {d)  9  Hen.  6.  pi.  53.     12  Hen.  8.  pl.4. 

Cro.  Elis.  5  54.  Cro.  Ei«.  711. 

{k)  See  the  YcarBooki  21  Hen.  7.  pL  M  ^Kcb.  72.1  la.  135.    x  Vent.  190. 

39-  the   II   Hen.  6.   pi.  i6,   and  Lord  238.  Ravm.220.    i  Mod.  85.  2  Lev.  69. 

Horth*Acafc  Dyer,  x6i.  (/j  Knight  v.  Parry,  ante,  13. 


(0  Plowd.  II.    Utt.  Rep.  374. 
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£y&£5  yuftlce.  A£tion  lies  againft  a  watercarrier,  and  fo  is 
Nichols  V.  Moore^  Sid,  36.   But  I  doubt  all  ought  to  be  parties. 

Gregory  JuJUce.  They  all  make  but  one  owner;  but  whe- 
ther it  is  of  neceffity,  or  ought  to  be  pleaded  in  abaUmenty  is  a  doubt 
to  me.     Adjomatur*  [g) 


ig)  The  Court  gave  judgment  for  the  de- 
fendants, becaufe  all  the  owners  were  not 
joined.  Pod.  X05.  Dolbim  Juftict  was 
of  opinion  that  this  ought  to  have  been 
pleaded  in  abattmenty  but  the  reft  of  the 


court  held  it  might  be  taken  advantage  of 
on  the  gentral  iffue,     S.  C.  3  Mod.  321. 

"     "  "      '      '^    ,  Elix. 


S.    C.   rreem.  500. 

355*    1 
iSo.    X 


But  <ee  Cro. 


Com.  Dig.  <'  Abatement  (F .  S.) 


Cafe  Z3' 

Acoftomofa 
nanor  that  **  if 
'*  a  furrender  be 
**  made  of  a 

•  copyhold  to 
«  the  ufe  of 
•«  another,  and 
*<  he  do  not  come 
••  in  to  be  Jtd- 

•  mitted  after 
"three  procla- 
**  mations  at 
••  three  courts, 
«<  the  bailifF  of 
^  the  manor 

•*  may,  by  com- 
*<  mand  of  the 
« lord,feiie 
*«  fuch  tenement 
••as  forfeited,*' 
does  not  bind  an 
infant. 

S.  C.  Poft.  83. 

S.  C.  3  Mod. 

ftai. 

S.  C.  Salic.  386. 

S.C.Holt.  158. 

S.  C«  Comb. 

118. 

S.  C.  Carth.41. 

S.  C.  X  Lut. 

765. 

$.  C.  N.  Lut. 

338. 

1  Leon.  100. 
3  Leon.  221. 
Cio.  Jac.  2i6. 
ainft.  382. 
Cro.  Car.  7. 

2  Vera.  367. 

537- 
Prec.Chan.56S. 

10  Mod.  145. 

11  Mod.  53. 
%%  M^-  123* 


*King  againft  Dillifton. 
Hilary  Term^  ^^3  J^c.  2.  Roll.  494. 

r'JECTMENT*  Special  verdift  finds  the  lands  in  queftion 
to  be  copyhold  held  of  fuch  a  manor,  and  that  that  manor  hath 
this  cuftom  in  it,  "  That  if  a  furrender  be  made  to  the  ufe  of 
"  another,  and  he  doth  not  come  in  to  be  admitted  after  three  pro- 
<^  clamations  at  three  courts,  that  the  bailifF.  of  the  manor  may,  by 
^^  command  of  the  lord,  feize  fuch  tenement  as  forfeited  i"  that 
there  was  a  furrender  to  the  ufe  of  J.  S.  and  his  heirs ;  that  there 
were  thiec  proclamations ;  that  none  came  in  to  be  admitted ;  that 
the  bailifF  did  feize,  &c.;  that  J.  S.  before  the  firft  proclamation  died, 
leaving  J.  N.  his  fon  and  heir,  then  and  yet  an  infant,  under  the  age 
of  ten  years,  &c. 

In  the  Common  Pleas  there  was  judgment,  That  the  cuftom  did 
not  bind  an  in&nt. 

Upon  a  writ  of  error  now  brought  here,  it  was  argued,  That  the 
lord  may  feize  notwithflanding  the  in&ncy  j  that  cuftom  is  the  life  of 
all  copyholds,  [a)  and  if  they  break  the  cuftom  they  are  all  at  the  will 
of  the  lord;  that  a  furrender  is  a  thing  inchoate,  and  nothing 
pailes  till  admittance;  if  the  party  dies  before  admittance, 
the  heir  muft  be  admitted;  no  fine  is  due  before  admittance; 
and  if  the  lord  have  no  remedy  to  compel  admittances,  he 
lofes  the  benefit  of  his  inheritance ;  this  is  a  reafonable  time,  three 
courts ;  it  is  his  part  to  further  it  to  get  the  eftate,  and  in  truth  it 
is  to  the  benefit  both  of  lord  and  tenant.  I  think  there  could  have 
been  no  queftion  if  the  party  himfelf  had  lived  and  been  of  age. 
Bafpoole  v.  Long,  Cro,  Eliz.  879.  Teh.  i.  Noy^i,  Godbolt  269.  {b) 
is  exprefs  in  it.  The  objection  is.  Sir  Richard  Lechford^s  cafe^ 
8  Co,  99.  (f )  That  an  infant  fhall  not  be  bound  by  this  cuftom. 
I  anfwer,  That  he  is  not  bound  as  it  is  a  forfeiture  of  the  eftate,  but 
asit  isafeizure  quottfque  he  do  come  in  and  be  admitted,  the  lord  (hall 
hold  it,  and  take  the  profits  only  quoufque.  [d)  An  infant  is  bound  by 
a  condition  in  fad,  and  (ball  lofe  his  land  for  breach  of  it ;  as,  if  he 
do  not  pay  fervices  for  two  years,  he  is  liable  to  a  ceffavityhs  might 

1  Peer.  Wms  718.     3  Peer  Wmt.  151.    i  Strai  94.  x68.    2  Stra.  937. 


Is)  Goodwin  v.  Spray,  Cowp,  474« 
\f)  S.  C.  %  Lcoa.  ioi« 


(c)  S.  C.  Godb.  s68. 
(i)  3  TcTBi.  Rep.  i62« 
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marry,  and  yet  if  without  licence,  heTorfeited  two  years  value  of  his  *^«Na 
inheritance,  lyhitttngham' 5  cafe^  8  G7.  44.  {e)  An  infant  is  greatly  DiiiliToji* 
favoured  in  cafe  of  defcents,  but  here  he  is  a  purchafer ;  and 
where  he  is  fo,  he  {hall  not  have  his  a^e  in  a  real  a£Hon,47  Edw.  3. 
8.  Ferryman's  cafcj  5  Co.  84.  (f)  The  privilege  ♦  of  infancy  is  ♦  £  32  J 
never  extended  to  wrong  a  third  perfon  j  the  law  will  not  fuffer  an 
infant  to  wrong  another  no  more  than  it  will  to  injure  himfelf ;  here 
.is  only  a  temporary  forfeiture,  f^de  Saverne  v.  Smith j  Cro^  Car.  7^ 
ft  Rolls  Rip.  372.  Latch  199.  (g)  In  cafe  of  knight-fervice  tenure, 
becaufe  he  cannot  have  it  to  perform,  &c.  therefore  the  lord  hatk 
tiie  land  in  the  mean  time ;  the  prejudice  can  be  nothing  to  the 
infant,  but  it  may  be  a  great  one  to  the  lord;  till  admittance  the  in- 
fant cannot  have  the' land,  for  that  renxains  in  the  furrenderer,  tho* 
he  cannot  alien  it,  or  contradict  his  former  aft.  Sir  Richard  Lech* 
ford's  cafe  was  the  cafe  of  an  heif  by  defcent,  whofe  anceftor  was 
admitted,  but  here  it  is  otherwife:  that  cafe  doth  fcem  to  allow 
that  the  lord  might  feize  till  he  did  come  and  be  admitted,  and  fe  is 
Cro.  Jac.  226.  By  Williams,  he  m^y  feize  in  the  interim^  and 
take  the  mefne  profits,  and  ffaall  not  be  refponfible  for  them.-*But 
another  objection  is.  That  the  cuftom  is  not  found  for  a  tempo- 
rary feizure.  I  anfwer.  That  need  not,  for  a  general  feizure  found 
is  Uifficient,  and  the  law  makes  the. reafonable  exception,  that  it  (hall 
be  but  temporary  in  cafe  of  an  infant,  and  final  in  cafe  of  an  heir  at 
full  age.  As  to  the  cafe  of  Rurnney  v.  Eves^  i  Leon.  100.  {h) 
That  is  the  cafe  where  the  anceflor  was  admitted,  and  the  infant 
came  in  by  defcent;  here  he  is  a  purchafer. 

Mr.  Baldock  i  contra.  The  infant  in  this  cafe  fhall  not  forfeit. 
This  general  cuftom  doth  not  extend  to  an  infent.  They  feem  to 
agree  that  a  general  cuftom  of  forfeiture  fliall  not  bind  an  infant,  as 
is  Sir  Richard  Lechford*s  cafe\  this  fpecial  cuftom  which  they  would 
have  intended  was  never  found  in  all  the  books:  then  whethc* 
fuch  a  cuftom  be  good  that  he  fhall  forfeit  conditionally  quoufque  ? 
Yet  that  is.  a  particular  diftinft  cuftom  from  the  other,  and  your 
lordfhip  can  never  judge  any  thing  of  it  upon  this  which  is  founri. 
Cuftoms  are  not  to  be  extended  further  than  the  very  words.  A 
cuftom  to  feize  generally  as  forfeit,  and  a  cuftom  to  feize  quoufque  and 
during  infiincy,  are  different  cufloms,  meerly  diftinft :  an  infant  is 
not  bound  by  a  condition  in  law,  as  in  the  cafe  of  Whittinghanu 
As  to  a  cejfavit^  that  is  a  queftion  not  very  plain. '  Then  as  to  the 
confequent  inconveniencies,  there  are  none  in  this  cafe,  bccauie  the 
cflate  remains  in  the  furrenderer. 

•  Holt  Chief  Jujiice.  You  would  prevent  a  feizure  bythcinfency  •  f  3?  1 
of  a  man  who  Hath  neither  jus  in  re  nor  ad  rem ;  he  hath  nothing  in 
it;  the  forfeiture  here  is  becaufe  here  is  a  furrender  to  a  man  who  will 
not  take  it,and  yet  the  furrenderor  enjoys  it  ftill  againft  his  own  zSt. 
If  a  cop^iolder  of  inheritance  die,  and  leave  an  infant  heir,  who 
doth  not  come  in  upon  proclamations,  according  to  the  cufiom,  the 

(*)  S.  C  a  DanT.  776.  (r)  S.  C.,W.  Bendl.  131.    S.C.Palm. 

(/)  SsCCfo.  Elif.  i69.  S.  C.  2  And.      383.    S.  C.  Godb.  345.    S.  C.  a  Roll. 
125.  Rep.  344.  361. 

[h)  S.C.  Co.Copy,75. 
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Ki»#  lord  may  feizc;  but  ftill  as  is  Leckford's  cafiy  (;)  1  a^ree,  that  he 
DiLiTsToK.  ^^^  ^^^^  ^"^  privilege  of  his  infancy  to  come  in  and  be  admitted  j 
the  lord  will  lofe  his  fine  elfe.  Can  you  iiicw  me  any  cafe  where 
the  privilege  of  infancy  ihall  carry  it  fo  far  as  to  wrung  a  third  per* 
fon,  as  to  lofe  a  man's  right?  To  delay  it,  it  may;  where  is  the 
mifchief,  the  lord  fhall  feize  and  tnpy  quouj'que  ?  That  is  agreed  ;  as 
the  report  is  in  Croke  {k)^  it  doth  admit  ot  this;  here  is  a  remedy  for 
the  lord,  and  a  provifion  for  the  infant  too,  it  is  incident  to  the  tcnurey 
and  why  is  it  more  unreafonable  in  cafe  of  a  copyhold,  than  it  is  in 
cafe  of  blight  fervice  ? 

DoLBiN  JuJ}ic,\  It  is  the  geneial  opinion  of  the  realm  that  an  in- 
fant is  not  bound  during  his  non-age :  befides,  if  the  jury  find  it  feized 
as  forfeited,  we  can  never  conftrue  it  to  be  a  temporary  forfeiture.  (/) 
An  infant  may  enter  when  he  pleafe,  and  to  fay  it  is  a  forfeiture,  and 
avoicCable  again,  I  do  not  underiland. 

It  was  afterwards  aigued  by  Mr.  Northey,  for  the  plaintiff  in 
die  writ  of  error,  and  he  urged  the  fame  things  as  were  before,  and 
alfo,  that  the  furrenderor  fb^l  not  take  advantage  of  the  heir's  being 
an  infant,  but  he  himfelf,  or  thofe  claiming  under  him  mufl  only  do 
it,  according  to  Earl  ofBedfsrd^s  cafe.  \m)  If  an  office  of  inheri- 
tance difcend  to  an  infant,  and  he  breaks  the  condition  in  law>  it  is. 
a  forfeiture,  and  he  is  bound  by  it.  If  an  infant  be  conufee  of  a  fine 
Jie  mufl  perform  the  condition,  (n)  The  cudom  feems  to  be  fixed 
purpofcly  for  the  benefit  of  the  fine,  and  the  eftate  in  law  remains  in 
the  furrenderor ;  the  lord  hath  no  other  way  to  get  his  fine,  or  his 
fuit  and  fervices,  which  otherwife  willbelolt.  If  an  infant  make  a 
feoffment  it  is  a  temporary  forfeiture;  the  infant  cannot  enter  before 
admiffion,  and  fo  loleth  nothing  but  the  profits,  which  is  by  his  own 
default  in  not  being  admitted.  (0)  As  to  the  finding,  a  greater  cuf- 
tom  warrants  the  lefs,  as  is  BaJpooU  v.  Long,  and  i  Leon.  i.  and  Co. 
*  [  34  ]  ^^^*  ^^^*  A  cuflom  fhall  be  applied  according  to  the  particular 
matter,  and  every  one  fhall  be  adjudged  within  it  as  far  as  they  can  * 
be,  as  in  cafe  of  foreign  attachments,  a  corporation  is  within  it,  but 
l^t  ihall  not  find  bail  according  to  the  cuilom,  and  fo  it  was  ruled,  in 
EaflcrTcrm  29 Car.  2.  Batterlyv.the  Hamborougb  Company,  [p)  The 
infant  is  as  yet  no  ways  concerned  in  interefl,  for  he  hath  no  right  to 
intermeddle  with  the  pofTeflion  or  proRts  till  admiffion,  fo  that  he  is 
no  ways  prejudiced;  here  is  no  prcfent  right  appears  to  any  but  the 
lord;  the  furrenderor  hath  none,  he  is  bound  by  his  own  ac^,  and 
perhaps  the  furrenderee  will  never  take  it,  it  is  but  reafonable  then 
that  the  lord  fhould  have  it  in  the  mean  time ;  and  it  is  found  the 
leflee  of  the  lord  was  in  pofTeffion  till  ejected. 

Mr.  Weld  i  contra.  This  cuflom  as  it  is  particularly  found  is 
uncertain.  It  is  found  he  fhall  feize,  but  not  what  he  ihall  do  with 
it,  whether  he  ihall  take  it  by  way  of  diflrefs ;  if  fo,  that  gives  no 
intereil  whereon  to  found  an  eje&nent:  nay,  he  cannot  fo  much  as 
plow  the  land,  Cro.  Car.  492.  and  Plowd.  541.  he  can  only  take  the 

(i)  S  Co.  09.  Godb.  26S.'  (•)  Jonet  390.  9  Co.  85.    Plowd.  364; 

(A)  Cro.  J«c.  ia6.  ( •)  Cro.  Elis.  351.    1  Leoa.  pK  357< 


(/)  Vide  Noy.  93.  aod  Tooef  157.  (^)  Vide  ft  Ler.  209 

(k)  1  Co.      See  alio  S  Co.  42,  43. 
Plowd.  375. 
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natural  profits  as  they  arife  without  manuring ;  he  is  a  trefpafler  in  l^tvm 
cntring  as  for  a  forfeiture;  then  if  judgment  be  given  for  him  here,  j)m7i«oir 
it  mult  be  as  upon  a  title  of  forfeiture ;  befides  the  caufe  of  fjizure 
oughc  to  be  found ;  the  cuflom  is  ill.  It  is  if  he  come  i)ot  to  the 
court,  and  pray  to  be  admitted,  and  be  not  admitted,  then  a  feizure. 
Now  here  is  a  feizuro  to  be  upon  non-admittance,  and  that  though 
he  do  come  in,  and  it  be  not  his  default.  As  to  this  forfeiture  it  muft 
be  by  fomebody.  It  cannot  be  by  the  furrenderce  till  admittance,  he 
is  no  ways  mterefted,  and  a  cuftom  cannot  extend  to  perfons  not  con- 
cerned in  the  manor ;  the  furrenderor  is  ftill  liable  to  do  fuit  and  fer- 
vice,  fo  that  here  is  no  lofs  of  a  tenant.  It  is  faid  the  furrenderor  fhall 
not  hold  the  land  againft  his  own  aft.  But  what  hath  he  done?  If 
his  deed  take  no  efFe6^  the  land  is  ftill  his  own;  as  in  cafe  of 
a  grant  of  a  reverfion  not  inrolled.  The  infant  here  doth  not  in  all 
refpects  take  as  a  purchafor,  though  in  fome  rcfpefts  he  doth,  and  there- 
fore he  fhall  have  all  the  advantages  of  his  infancy,  (q)  The  taking  of 
the  profits  is  a  lofs  to  him.  What  doth  the  lord  lofc?  his  fine;  a 
fine  upon  admiilion  is  not  a  tenure  or  fervice,  and  therefore  not 
within  the  reafon  of  the  objection.  An  infant  if  he  be  out  of  the  Vide  Stowdl  t; 
cuftom  as  it  is  generally  found,  he  muft  be  out  of  it  as  to  Zouch,Piowd« 
every  part.  ^^^ 

Holt  Chief  Jujiice.  It  is  an  abfolute  forfeiture  in  general ;  but  an 
in£mt  (hall  have  the  advantage  of  his  infancy,  when  he  comes  in  and 
prays  to  be  admitted.     MjornaU  pro  refolutione  Cur.  (r) 

(f )  Sdlest  146.    2  Sid.  61.  ment  ought  to  be  reverfed  ;  but  the  other 

(r  )  In  the  Hilary  Term  following  the  judges  being  of  another  mind,  it  was  af- 

jadges  deliveiei    their  opinions  Jtr'tatm:  firmed,  Poft.  pa^e  8S.— -and  fee  the  lUtuto 

Holt  C.  J.  was  of  opioioo  that  the  jadg-  9  Geo.  x.  c.  29 

♦  Shuttlcworth  againji  Garret.  Cafe  34. 

Trinity  Term^  4  Jac.  2.  Roll  165,  965.  *  [  35  ] 

ACTION  on  the  cafe  brought  for  a  cujiomary  fineAyxt  upon  the  if  the  lord  of  a 
^^  death  and  change  of  a  lord  by  the  copyholdtr,  laying  auod  in-  JlfeT^n*^^*  * 
iihitatus  infucha  fum,  for  a  fine  fuper  rnortem  pro  Unementis  Jecundum  holder £oT\dmiti 
eanfuetudinem  maner*  prad*y  &c.^  Verdift,  on  general  ifTue  non  ajj'ump^  tance,  and  die, 
fity  for  the  plaintiff.  brin "dthe"*^ 

Moved  in  arreft  of  judgment.     That  the  aSion  doth  not  lie,  be-  an  indthitBtmt 
caufe  it  favours  of  the  realty^  no  more  than  indebitatus  will  lie  for  '^^■•M^    "Po* 
lent,  according  to  ttie  cafe  of  Brett  v.  Read,      i  his  is  for  a  duty  L'pifJii^'by 
waich  arifes  by  a  cuftom  concerning  land  ;  it  is  in  nature  of  a  re-  lav,  or  aa 
lief,  and  is  in  rcfpedt  of  the  tenure,  Jones  329.  Cro.Jac.  599.  h?f'*"ea'''^'** 

E  CONTRA.  It  was  argued  by  Hoyle  and  Levins,  that  tnis  is  a  s.  c.  3  Mod. 
flower  fallen;  it  is  debt,  and  why  fhould  not  an  ajjwnpjn  lie?  If  rea-  239. 
icmable  it  is  a  contract,  if  unreafoiiable  it  is  void.   Oebcaatnb^en  fteld  ^'  '^'  3  ^^• 
toUe;it  is  after  averJiilj  this  is  no  more  than  a  contract,    if  i  agree  s.c.Comb.  lei. 
to  give  my  tenant  a  freehold  eftate,  and  he  agree  to  give  me  a  line   s.  c.  C4rUi.  90.* 
for  It,  an  a£Uon  on  the  cafe  lies ;  fo  it  does  for  the  purchafe  money   ^^^'  '35- 
C3.  Lie  162.    %UMu^^%.    5U0d.439.444.    La.Ray.50^    Doagl.  71!,  729.  notia.    x'Uim%K^. 
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SavTTti-  ipon  (ale  af  lands*  It  will  not  lie  for  rent,  becaufe  it  is  entirely  id 
womT«        ^g  realty ;  Hhis  is  but  a  contrad,  there  is  no  other  remedy,  for  an 

Gaiibt*  heir  cannot  eAter  for  a  fine  in  his  anceftors  time;  (he  may,^  Holt^ 
if  it  were  forfeited  and  demanded)  here  the  adminiftrator  hath 
brought  the  a£lion  as  for  a  duty,  ana  in  an  indebitatus  for  rent  after 
a  verdid,  you  have  intended  an  aAual  promife.  Debt  lies  for  a  re- 
lief in  cafe  of  freehold,  if  likq  a  relief  debt  lies,  and  if  debt  an  fii^- 
iitatus',  where  wager  would  lie  in  cafe  debt  were  brought,  an  im&- 
bitatus  will  lie.  in  the  cafe  of  Howard  v.  ff^oody  an  indebitatus  for 
the  profits  of  an  office ;  there  they  founded  a  contra^  upon  a  wronff : 
in  the  cafe  of  die  Mayor  and  Commonalty  of  London  v.  Gory^  an  iiu»- 
bitatus  was  held  to  lie  for fcavage  money;  where  money  is  due  the  law 
doth  imply  a  contra£l :  in  the  entry  of  admiffion  it  is  bat  domino  pro 
jau\  there  is  a  contrad ;  this  is  the  ianie» 

Holt  Chief  Jujiice.  Suppofe  an  executor  of  copyholder  owed  mo- 
ney upon  bond,  and  paid  diis  fine,  and  has  not  aflets  ultra^  this  would 
be  a  good  plea  to  debt  on  a  bond,  fo  that  it  is  more  than  a  fimple 
contrail. 

But^^r  DoLBiN  Jujiice^  the  bond  (hall  be  preferred. 

Eyres  Jujiice.  Debt  lies  for  a  copyholder's  fine,  and  {6vfcavage{a) 

and  a  ftronger  cafe    than'  this    is  the  cafe  of  the  Lord  Norths  % 

•  [  36  ]     Leon.  179.  for*  monies  due  for  the  value  of  a  marriage,  where  the 

REGISTER  gives  a  writ  do  valore  marstagij :  diis  is  a  fum  in  gro^  a 

fruit  £dn,  a  duty. 

Chief  Justice  Holt.  Indebitatus  lies  where  wager  of  law  will 
lie,  but  this  feems  of  an  higher  nature,  fo  that  wager  of  law  would 
not  lie,  if  debt  ¥^re  brought.  Debt  lies  for  a  relief  by  an  executor 
becaufe  no  other  remedy.  If  an  indebitatus  lie,  then  it  is  of  a  lower 
nature  dian  debt  upon  a  bond.  Debt  will  not  lie  for  the  rent  arrear 
of  a  copyhold  tenement:  {but  per  Levins  it  will  lie]  {b)  Indebita- 
tus lies  upon  a  perfonal  contrad  for  a  fum  in  grofs,  as^r^  rebus  v/ir- 
ditisy  or  if  a  man  grant  his  land  for  a  year,  and  die  party  ames  to 
pay  fo  much  for  it,  this  is  a  fum  in  grofs,  for  which  an  indebitatus 
lies;  but  here  both  the  cuftom  and  tenure  appear,  and  it  is  of  an 
higher  nature,  fo  as  the  afiion  will  not  lie. 

DoLBiK  Jufiice.  It  is  a  fum  in  grds,  and  a  duty  for  which  the 
adminiftrator  of  the  heir  to  whom  it  was  due  upon  the  death  of  the 
lord,  hath  no  other  remedy  but  this  or  debt;  and  I  think  this  lies  for 
it  is  inferior  to  a  bond. 

tet^u^ti       Gregory  Juftice^  After  a  verdift  we  mufl  intend  a  promife,  and 

OrtntT.  Aftje.  ^Cnitlics,    , 

Eyres  yif(/?/^/.  Itfainkdieaffionlies,itbcingafiruitfillen^aQda 
duty. 

And  fo  by  three  judgesi  judgment  for  the  plaintifi^  Holt  CSU^f 
J^i  tBffimientt. 

{fy  MnoTQfLoiiaoQ'T.Gory.  t  Ur.         {h)  Sect Aa|ke«i4.f.4.«iidiiO«*« 
I74»  and  i^eCarth*  9»«  where  the  cak  ii      »#€•  19.  f.  15. 
dMi  » |ood  kw,  Vtat*  s^t.  39!. 
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Deighton  againft  Greenville. 

Tf  RROR  in  die  Exchequer  Chamber  upon  a  judgment  in  the 
*^  King's  Bench  on-  a  fpccial  verdift  in  an  ejedlment,  tried  at  the 
bar  here  upon  the  demifes  of  Lord  Huntingdony  and  Lord  Scar/dale^ 
and  Elizabeth  Lewisy  of  feveral,  &c.  which  finds,  as  to  the  manors 
demifed  by  Lnvisy  the  defendants  not  guilty  i  as  to  the  reft  they  find 
that  one  Thomas  Lewis  was  feized  in  fee,  and  being  fo  feized,  the 
ninth  of  April,  20  Jac.  i.  he  acknowledges  a  statute  merchant 
before  the  mayor  of  Lincoln,  to  IViUiam  Knight  in  twelve  hundred 
pounds ;  that  in  Trinity  Term,  23  Car.  i.  Ifaac  Knight  executor  of 
Jfllliamj  fued  out  a  eapias  upon  that  ftatute,  on  which  z  non  efl  in^ 
ventus  is  returned,  then  takes  out  a  writ  to  extend  the  lands  of 
Thomas  Lewis  \  on  which  the  fherifF  by  inquifition  did  extend  feve- 
nd  lands  mentioned  in  the  inquifition,  which  are  parcel  of  thefe  in  the 
dcclaradon,and  that  the  fheriff  delivered  thefe  to  Ifaac  Knight :  That 
on  Ac  twentieth  of  November,  13  Car.  i.  Thomas  Lewis  and  yohn 
Lewisy  enter  into  a  recognizance  in  nature  of  a  statute  staple 
before  Chief  Juftice  Bramston  to  Richard  Gerrard  for  one  thou- 
£md  pounds ;  that  yohn  Gerrard  the  executor  of  Richard  procured 
this  recognizance  to  be  certified*  into  Chancery,  and  thereon  fued  out 
an  exUtmfaciasj  and  had  the  lands  in  queftion  extended  and  feized 
into  the  king's  hands,  which  were  afterwards,  24  Car.  i.  delivered 
to  John  Gerrard\iy  liberate.'  On  the  twenty-fifth  of  May,  15  Car.  i, 
Z^etvis  enters  into  another  recognizance  to  Sir  Jervas  Ellwayesy  and 
^^lliam  Burrough  in  five  thouiand  pounds ;  thaX  on  the  tenth  day  of 
December,  15  Car.  i.  an  extent  was  had  thereupon,  and  afterwards 
by  vmtoi  liberate  bearing  tejle  the  fecond  of  February,  15  Car.  i. 
and  returnable  in  Eafter  Term  following  delivered  to  Elwayes  and 
BurroughsyXhsX  the  manor  of  Mair  enMair^  and  five  meffuages,  &c. 
parcel  were  purchafed  of  one  Metham  by  Thomas  Lewis  by  fine  and 
deed  dated  the  twenty-firft  of  December,  2  Jac.  and  find  the  deed 
and  fine  in  htu  verba :  That  before  this  purchafe  Thomas  Lewis  had 
the  refidue  by  difcent  from  his  father.  That  Ifaac  Knight  and  John 
Garrard  ib^Oy  by  their  refpeftive  deeds,  granted  all  their  eftates 
and  interefts  by  virtue  of  the  faid  extents^  upon  the  two  statutes 
of  Knight  and  Gerrard  to  one  Edward  Lewisy  by  virtue  whereof 
he  was  poiTeft  prout  Ux  poJlulat\  that  Edward  Lewis  being  fo  pof- 
feflfed,  and  Thomas  Lewis  fo  feized  of  the  premifies,  and  in  actual 
pofleffion  diereof,  Thomas  Lewis  by  indenture  the  twenty-fixth 
May  1657,  for  four  thouiand  pounds  confideration  conveys  to  Sir 
Tfhn  Lewis  in  fee,  and  a  fine  levied  in  Trinity  Term  1657,  to  Sir 
jcbm  with  proclamations,  and  the  laft  proclamation  was  the  firft 
May  1652.  That  at  the  time  of  this  fine  levied,  the  lands  purcha- 
fed  of  JIdetham  were  reputed  to  be  parcel  of  the  manor  of  Mair. 
That  Sir  John  Lewis  being  feized,  by  will  in  writing  devifed  the 
manor  of  Af airy  and  the  other  the  preniifTes  in  quefiion  to  Edward 
Lewis  his  brother,  and  to  the  heirs  males  of  his  body,  and  for  want 
of  fuch  ifliie  to  ^fcend  to  his  daughters  Adary  and  Elizabethy  and 
mentions  in  his  will,  that  thefe  lands  were  at  that  time  demiied  to 
Edward  Lewis  for  lift  under  a  ceruin  rent.    On  the  tenth  day  of 

D2  Auguft 


Cafe  35. 

Iflindtareex-i 
tended  on  twj 
ftatutei  and  the 
perfon  who  ia 
leixed  of  the 
lar.d  levies  a  fine 
it  divefti  the 
cftatet  of  t^e 
cognizees  oi  fuch 
ftacutet;  and  the 
cogniste  of  the 
firft  ftatute  muft 
make  hia  claim 
wiihin  five  yean 
after  thefi.ehat 
been  levied » 
other  wife  he  will 
be  for  ever  bar- 
red.—But  the 
cognizee  of  th« 
fecond  ftatute 
need  not  make 
his  claim  until 
fatitfadion  hat 
been  entered 
upon  record  on 
the  firft  ftatute, 
becaufc  that  it 
the  only  proper 
determination 
of  an  extent;  fo 
that  be  will  have 
five  years  from 
that  time  allow* 
ed  him  to  avoid 
the  fine,  by  the 
fecond  faving  in 
the  4Hen.7.c« 
24.  for  until  then 
his  right  did  aoC 
accrue. 

S.  C.  1  Vent* 

3»i-  333' 
S.C.Cumb.50« 

S.  C.  X  Skin. 

260. 

S.  C.  Cruife  on 

Fine$y2x8to225« 

Cro.  Jac.  156* 

I  Vent,  a  41. 

T.  Kay.  219. 

I  Lev.  52. 

3Kel.37. 

z  Atk.  57X. 
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Deiomtok  Auguft  1671,  Sir  John  Lewis  dies.  That  when  Sir  John  Lewh 
d«i4if  vxLLE.  ^^^  ^'*"  ^*^  made,  and  at  the  time  of  Sir  John's  death,  the  lands  in 
queflion  were  in  poflei&on  of  the  (aid  Edward  Lewis^  by  virtue 
whereof  he  was  feized  prout  lex  poftulat ;  that  being  fo  feized,  in 
Michaelmas  Term  23  Car.  2.  Eward  Lewis\ey\cs  3,  fine  fur  conu^ 
zance  de  droit  come  ceoy  &c»  with  proclamations,  the  laft  proclama- 
tion was  on  the  eleventh  of  January,  24  Car.  2.  That  this  fine  was 
to  the  ufe  of  Edward  Lewis  and  his  heirs.  That  Sir  John  Lewis 
had  iflue  only  two  dauo;hters,  Elizabeth  and  Mary  his  heirs,  and 
alfo  heirs  to  Edward  Lewis.  That  Edward  Lewisj  on  the  third 
day  of  September,  26  Car.  2.  died  feized  without  iflfue  of  his  body  ; 
that  Elizabeth  and  Mary  being  heirs  to  Sir  John  Lewis  and  Ed" 
wordy  entred,  and  were  feized  prout  lex  po/iuiat;  That  Elizabeth 
*  E  3°  ]  married  •  the  Earl  of  Huntingdon^  and  Mary  the  Earl  of  Scarfdale^ 
and  that  they  entred  and  were  feized;  and  that  Elizabeth  Lewis 
widow,  by  virtue  of  an  affignment  from  the  executors  of  Edward 
^JLewis  after  his  death,  being  pofleffcd  of  the  benefit  and  intereft  of 
THE  STATUTES  lo  Knights  and  Gerrards^  and  the  extents  thereupon 
frout  lex  poftulaty  in  truft  to  permit  the  Earl  to  take  the  profits 
thereof  before  the  leafes  in  the  declaration,  demifed  to  the  Earls  at 
will.  That  the  Earls  being  fo  feized,  Etlwayes  died,  and  Burroughs 
furvived  and  died,  on  the  firit  day  ofMay^  30  Car.  2.  and  the  admi- 
niftration  to  Burroughs,  quoad  iixaX  statute  of  five  thoufand  pounds 
and  the  extent  thereupon  is  committed  to  Anne,  wife  of  the  defend- 
ant Bernard  Greenville,  And  the  (aid  Earls  being  fo  feized,  on  the 
*  thirty-firft  day  of  July,  32  Car.  Bernard  Greenvile,  and  Anne  his 

wife  adminiftrators  de  bonis  non  adminijlrai*  by  John  Gerrard  of 
Richard  Gerrard  and  F.  &c.  acknowledge  titisfaftion  upon  the 
STATUTE  of  one  thoufand  pounds  to  Gefrard,  and  pray  that  sta- 
tute may  be  cancelled  and  vacated,  and  thereon  it  is  vacated  and 
cancelled.  That  Bernard  Greenvile  in  the  right  of  Anne  his  wife,  as 
adminiftrator  to  Burroughs  did  enter  upon  the  Earls,  and  was  pof- 
fefled^r^f^f //A*,  &c.  That  the  Earls  entred  again  upon  him,  and 
made  the  leafes  to  die  plaintiff,  by  virtue  whereof  he  entred  and  was 
pofTefTed^r^zi/  lex,  &c.  That  the  defendant  ejected  him  prout^  &c. 
and  concludes  feverally,  &c. 

The  case  is  no  more  than  this. — Thomas  Lewis  being  feized  in 
fee  of  the  lands  in  queflion,  enters  into  A  statute  merchant 
to  William  Knight,  afterwards  acknowledges  a  recognizance  in  na- 
ture of  A  statute  staple  to  Richard  Gerrard,  and  then  ac- 
knowledges another  recognizance  in  nature  of  a  statute.  EU 
Wayes  and  Burroughs,  they  firft  extend,  and  have  the  lands  delivered 
in  extent.  Then  Ifaac  Knight  executor  of  William  extends,  and 
hath  the  lands  delivered  by  liberate,  and  John  Gerrard  the  executor 
of  Richard  extends  alfo,  and  hath  the  lands  delivered  to  him  by 
liberate.^^Ifaac  Knight  and  John  Gerrard  aflSgn  their  extended  in- 
terefts  to  Edward  Lewis.  Afterwards  Thomas  Lewis  the  conufor 
being  in  a£hial  pofTeffion,  levies  a  fine  with  proclamations  to  Sir 
John  Lewis  and  his  heirs,  the  lafl  proclamation  on  the  firft  of  May 
1658.  Sir  John  Lewis  by  his  will  devifeth  to  Edward  Lewis^  2nd 
the  heirs  males  of  bis  body,  and  mentions  in  bis  will,  that  thoTe  lands 

were 
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were  before  demifed  to  the  faid  Edward  for  life,  under  a  certain  rent     1>»i6mt»w 
Sir  Jdbn  Lewis  dies,  at  the  time  »  when  Sir  Jshn  Lewises  will  was  Ohimvilli. 
made,  and  at  his  death,  the  lands  were  in  pofleflion  of  Edward    #  r  og  i 
Lnuis.     Edward  Lewis  levies  a  fine  with  proclamations  to  Francis         ►  ^^  J 
Lewis  J  Co  the  ufe  of  himfdf  and  his  heirs;  the  lafl  proclamation  was 
on  the  eleventh  of  January,  24  Car.  2.    Edward  Lewis  6a^%  WxtliOMt 
ifllie.    Sir  John  Lewis  had  only  two  daughters,  Elizabeth  and  Mary 
his  beirs,  and  ^o  heirs  oi  Edward,     Elizabeth  and  Alary  enter,  and 
were  feized,  and  marry  the  leffors  of  the  plaintifF,     Ehvayes  dies, 
and  Burroughs  furvives  and  afterwards  dies,  and  adminiftration  to 
him  quoad  his  statute,  and  the  extent  upon  it  is  committed  tg  jfnn^ 
the  defendant's  wife.     Bernard  GrenviUe^  and  Jnne  his  wife  ac- 
knowledge fitisfaflion  upon  Gerrard's  statute,  and  that  is  can-* 
celled*      The  defendant  enters ;  the  plaintiff  upon  him,  &c. 

Whether  the  entry  of  the  defendant  in  right  of  his  wife  as  zAmw 
nifhator  to  Burroughs^  by  virtue  of  Burrougb's  extent  was  lawful  or 
not,  is  the  general  queftion. 

In  the  court  of  King's  Bench  judgment  was  given  for  thedefend* 
ant.  The  plaintiff  brings  a  writ  of  error  in  the  Exchequer  Cham- 
ber. 

Mr.  Trevor  for  the  plaintiff.  The  particular  queflions  in  this 
cafe  are  feveral. 

First,  Whether  the  fine  levied  by  Thomas  Lewisy  he  being  then 
in  a^hial  pofTeifion,  did  diveft  al]  the  extended  interefl  upon  ihc 
three  statutes,  and  turn  them  to  rights,  and  whether  that  fine^ 
^nd  five  years  non«claim  do  bar  all  thofe  rights  ? 

Secondly,  Though  the  extended  interefts  were  not  barred  by 
that  fine  and  non-claim;  the  next  qtatre  is,  Whether  by  the  demife  o( 
the  inheritance  of  thefe  lands  to  Edward  Lewis^  who  at  that  time 
had  the  extended  interefl  upon  Knight  and  Gerrardts  statutes  by 
■ffignment  s  thefe  interefls  were  not  merged  and  extinguifhed  in  the 
inheritance  f 

Thirdly,  Whether  (if  fo)  Burroughs  having  a  prefent  right  of 
entry  by  that  mereer,  was  not  barred  abfolutely  by  the  &ie  of 
Edward  Lewisy  and  five  years  non-claim? 

Fourthly,  If  not  abfolutely  barred,  yet  whether  he  was  not 
barred  of  fucb  right  as  he  had  at  the  time  of  Edward  Lewis's  fine 
levied  f 

Fifthly,  If  fo,  whether  any  new  right  of  entry  be  fince  accrued      ^ 
upon  that  extenty  either  by  the  acknowledgment  of  fatisfa£tion  upon 
Girrmrdfs  statute  or  otherwife  ? 

♦  As  to  THE  FIRST  Vi^rey  the  fine  that  was  levied  by  Thomas    *  T  4O  1 
Liwis  being  then  in  poffeilion,  hadi  divefledall  the  extended  inte-  KUttsAfm 
lefts,  and  turned  them  to  rights,  and  the  five  years  non-claim  there*  yean  wm  itmm 
on  hath  barred  all  their  interefts,  Thomas  Lewis  being  tlicn  in  pof-  *>*"  «**  interei 
feflion.     This  fine  worketh  hy  way  of  feoffment,  and  confcquently  ^^^JJ^^b^ 
turns  all  eftates  to  rights,  by  reafon  the  fee  Ample  pafTes  to  the  fortmc^' 
feoffee,  and  fo  no  eltate  can  be  left  in  any  perfon  clfe,  and  here  »  Co.  69, 
Ac  interefts  of  the  conufees  upon  the  statutes,  &all  be  divefted  ^'^:  75* 
inAtunicd  CO  rightS|iiotwichftanding  they  lud  never  aauallyentred-,  aYut.\^4'i 

D3  for 


38  Trinity  Term,  i  William  and  MtiTji  in  B.  R. 

DxioHTOM  for  they  had  the  poffcffion  in  law  notwithftanding  by  tbe  ixtiKts  and 
GiBBKvii.x.1.  ^"^^  of  liberates^  and  they  had  thereby  a  right  of  entry,  and  confe* 
*  quently  (hall  be  barred  by  die  fine  and  non-claim ;  and  fo  is  SaffytCi 
cafe,  {a)  A  man  makes  a  leafe  for  years  of  certain  lands,  to  com- 
mence after  the  determination  of  a  leafe  for  years  then  in  being ;  the 
firft  determines,  the  fecond  never  enters,  but  he  in  reverfion  enters 
and  makes  a  feoffment,  and  levies  a  fine  with  proclamation  and  five 

! rears  non-claim.    In  that  cafe  it  was  adjudged.  That  though  die 
eflee  had  never  adually  entered  \  yet  he  ihould  be  barred  by  tne  fine 
and  non-claim,  becaufe  he  had  a  right  to  enter,  and  fuch  an  eftate  in 
law  as  by  the  fine  was  divefted :  and  there  it  was  likewife  refolved, 
That  the  intcreft  of  a  tenant  by  statute  merchant,  statute 
STAPLE,  &c.  {hould  be  barred  by  fine  and  non-claim:  and  fo  is 
IJham  V.  Morrice.  [b)  'Leflee  for  years  affigns  over  his  eftate  in  cruft 
of  himfelf,  and  afterwards  purchafes  the  inheritance,  and  continues 
in  pofifefiion,  and  levies  a  fine,  and  five  years  pafs;  the  intereft  of 
the  affience  is  barred,  though  he  never  aAually  entred.    Devifee 
barred  by  fine,  though  levied  before  the  devifees  entry,  (r)     And 
fo  it  was  held  in  the  court  of  Common  Pleas,  in  Trinity  Term,  28 
Car.  2.  upon  a  trial  at  bar  there.    That  a  tenant  by  eUgity  fhould 
be  barred  by  fine  and  non-claim,  and  that  if  an  inquifition  upon  an 
ilegit  be  found,  the  party  before  entrv,  has  the  pofTeilion  in  law,  and 
a  nne  with  non-claim  (hall  bar  his  right,  for  before  actual  entry  he 
may  have  eje^ione  firnue  or  trefpafs ;  (d)  and  the  cafe  of  A  STATUTE 
STAPLE  is  the  fame  where  there  is  a  iiberate  executed,  for  then  the 
conufee  hath  a  right  of  entry,  or  of  bringing  his  adlion  before  an 
actual  entry,  and  fo  fhall  be  barred  by  nne  and  non-claim  as  well 
as  tenant  by  elegit,  [e)     And  as  Edward  who  had  die  interefts  upon 
thetwofirft|ST ATUTESof  Knightznd GerrardjfhaH  be  barred  by  this 
fine  and  non-claim  for  five  years,  fo  the  fame  fine  barred  the  intereft 
t  [  41  ]    of  *  Ehuays  and  Burroughs  upon  dieir  statute,  which  was  the 
third  and  laft. — And  as  to  this  point  the  cafe  is  dius :  Thomas  Lewis 
feized  in  fee,  acknowledges  a  statute  to  Knight^  and  afterwards 
acknowledges  another  to  Gerrardy  and  afterwards  another  to  £/* 
wayes  and  Burroughs. — Elwayes  and  Burroughs  extend  their  STA- 
TUTE firft,  then  Knight  extends,  dien  Gerrard  extends.     Edward 
Lewis  purchafes  the  interefts  upon  Knight's  and  Gerrarets  STA* 
.  TUTES.     Thomas  Lewis  levies  a  fine  being  in  a6hial  poffeffion,  and 
five  years    non-claim  by  anv  of  the  conufees,  &c.      Now  dii$ 
non-claim  will  bar  all ;  for  uiough  Edward  Lewis  had  the  prece* 
dent  ftatutes,  and  the  intereft  oi  Elwayes  and  Burroughs  was  but  a 
reverfion,  expefiant  upon  the  determination  of  thofe  two  precedent 
intereft«,  yet  thefe  precedent  interefts  being  but  chattels,  and  in 
nature  of  interefts  for  years,  and  not  freeholds,  though  Elwayes  and 
Burroughs  had  no  general  right  of  entry  at  tbe  time  of  the  fine  le«< 
vied,  yet  they  might  have  made  an  entry,  or  claim  for  this  particular 
purpofe,  to  avoid  the  bar  upon  the  fine  as  well  as  he  who  bad  the 

{m)  5  Co.  113.    Cro.  Jac.  60.    jBac  CbunberUin  v.  Tanner,    i  Jones   t9|» 

A^r-446«    CraifeonFinet^afe.  s  Eq.  Abr.  209.    Cro.Car.xM. 

a\  Cro.  Car.  i  xo.    Hctlay,  80.  .  (^  Opiel  t«  Lord  Arfington.    i  MoC 

(r)  HolmT.  Keylock^  Cxo.  Car.  too.  SX7»ai8.    Soe  alio  Croife on  Fiaai»  147. 

•lid  iiee  the  fame  caie  under  die  sfiae  of  (f)  3ee  Haaoia  t.  S(cpheni»  PoA^  290. 
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preeedent  interefts,  and  (hall  therefore  be  barred  by  this  fine  and  X>ii6iit#ii 
non-chim :  and  this  is  the  fame  with  Margartt  Padgetts  eafe.  (/)  ci»i»Titi.«, 
If  leflee  for  years  be  oufted,  and  he  in  reverfion  difleized,  and  the 
difleifor  levies  a  fine  with  proclamations,  and  five  years  pafs,  as 
well  the  leflbr  as  die  leflee  is  barred  by  the  non*claini,  and  dieleflbr 
fliall  not  have  five  years  after  the  term  for  ^ears  expired,  for  he  had 
a  right  to  enter,  and  make  Kn  claim,  notwithftanding  the  leafe  for 
years  precedent;  but  it  had  been  otherwife,  if  the  eftate  precedent 
nad  been  for  life.  So  in  this  cafe,  Ehvayes  and  Burroughs^  who  had 
Ae  extended  interefts  in  reverfion  expe^hmt  upon  the  two  prece- 
dent extents^  thofe  being  but  chattels,  might  within  the  reafon  of 
that  cafe  have  entred,  and  made  their  claim,  and  therefore  fhall  be 
barred  for  not  doing  fo.  In  the  cafe  of  Stowell  v.  Zoucby  (g)  it  is 
(aid.  If  tenant  for  years,  or  tenant  by  statute  merchant,  or 
eligit  be  oufted,  and  afterwards  a  fine  is  levied  with  proclamations  ; 
that  as  well  the  tenant  for  years,  or  by  statute  merchant,  or 
ilegitj  as  he  in  reverfion  may  enter  upon  the  difleifor,  as  well  as  the 
particular  tenant,  which  mim  be  intended  of  an  entry  dnly  to  mako 
a  daim  and  reveft  the  eftate,  and  not  of  an  entry  to  take  the  pro« 
fits,  for  that  cannot  be  done  by  him  in  the  reverfion,  while  die 
particular  interefts  continue :  fo  that  thereby  it  doth  *  appear,  that  *  [  42  ] 
tenant  for  years  as  to  this  purpofe  is  the  faitVe,  and  that  he  who 
badi  an  intereft  in  reverfion  expe£bnt,  either  upon  a  tenancy  for 
yean  or  by  ftatute,  ought  to  make  his  claim  within  five  years  after 
the  fine,  and  fliall  not  have  five  years  after  the  leafe  for  years,  or 
pctended  intereft  determined;  and  if  a  reverfion  in  fee  fliall  be 
barred  after  five  years  non-claim,  a  fortiori  an  extended  intereft  in 
reverfion,  which  is  but  a  chattel,  and  of  lefs  confideration  in  the  law 
ihall  be  barred  thus. 

SbcondlY)  Though  thefe  extended  interefts  be  not  barred  by 
the  fine  of  Thomas  Ltwis^  and  five  years  after,  by  the  devife  of  die 
inheritance  of  the  lands  in  queftion,  to  Edward  Lewisy  who  at 
that  tin^e  had  the  extended  interefts  in  him  of  Knight* s  and  Gerrardt^ 
STATUTES,  thefe  interefts  are  merged  and  extinguiflied  in  the  ia« 
heritance,  and  then  Elwayes  and  Burroughs  are  barred  by  non-claim 
in  five  years  ;^fter  that.  Now  thefe  were  merged,  whether  EU 
wofes  and  Burroughs  interefts  were  a  reverfion  intermediate  between 
the  precedent  exunt  and  the  inheriunce,  or  an  intereft  de  future 
•nly.  If  it  were  a  reverfion,  then  that  reverfion  was  divefteid,  an4 
turned  to  a  right  by  the  fine  of  Thomas  Letuisj  and  fo  continued 
to  the  time  of  the  death  of  Sir  John  Lnuis^  there  being  nothing 
done  diat  appears  to  reveft  it.  when  the  freehold  came  to  Edward 
Ittwisj  then  the  rieht  which  Burroughs  had,  CQuld  not  prevent  s^ 
merfi^r  of  Edward  Lewis's  intereft  upon  the  two  firft  ftatutes,upoa 
the  devife  of  the  freehold  to  him,  for  then  he  had  die  immediate 
freehold^  and  the  inheritance  camo  to  him  by  diat  will.  Burroughs 
intereft  infuturo  being  no  eftate  intermediate,  but  the  extents  upon 
thefe  two  nrft  statutes  muft  of  neceffity  be  mer^  and  extin- 
nilbed  in  the  inheritance,  fo  that  either  the  extents  upon  Knight* s  and 
UirrarePs  statutes  were  barred  by  the  fine  of  Thomas  Lewii 
wd  fiK  ycairs  noQ-daims    or  were  merged  and  extinguiflied  by 

(/)  9  ^0.  io|.  Cr)  ^^"^  374^  . 
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DxiGHTOK      Ac  dcvife  of  the  freehold  to  Edward  Lewis^  or  forfeited  and  deter- 
CftisMviLLB.  ^^^^  ^y  ^^  ^"^  of  Edward  Lewisy  which  is  the  next  point. 

Thirdly,  Edward  Lewises  fine.  Burroughs  had  a  right  of  entry 
by  virtue  of  his  extent  at  the  time  of  the  fine  levied,  and  therefore  he 
ought  to  have  made  his  entrv,  or  claim  in  five  years  after  that  fine ; 
this  is  much  ftronger  than  Margaret  Podger*s  cafe^  for  there  the  fine 
was  not  levied  by  the  leiTee  for  years,  fo  as  to  commit  a  forfeiture, 
or  other  extinguifhment  of  the  leafe  for  years,  whereby  no  absolute 
right  of  entry  was  given  to  the  reverfioncr,  but  a  right  to  enter  by 
*  [  43  ]  ^^y  ^^  claim  to  avoid  ♦  the  fine,  yet  that  was  fuch  as  that  he  had 
but  five  years  after  the  fine;  but  here  is  an  abfolute  right  of  entry 
accrued  to  Burroughs^  not  only  a  right  of  entry  to  make  his  claim 
to  reveft  his  intereft,  but  a  right  of  entry  and  taking  the  profits,  and 
a  right  of  adHon  againft  any  man  that  interrupts  him  ;  the  particu- 
lar ei)ate  is  drowned,  and  it  is  more  than  where  tenant  for  life  or 
years  levies  a  fine  ;  it  is  a  forfeiture,  but  determinable  by  the 
entry  of  him  in  revcrfion,  which  if  he  waives,  he  hath  no  right  of 
entry  till  death  of  tenant  for  years.  Now  in  this  cafe  Burroughs 
could  not  by  waving  his  entry  make  thefe  extents  to  have  continu- 
ances, bccaufe  they  were  actually  determined,  and  Burroughs  had 
at  the  time  of  the  fine  levied  all  the  right  of  entring,  or  brin&ing 
aditions  that  ever  he  could  have,  fo  that  the  acknowledgment  ot  (a- 
tisfaftion  upon  Gerrard's  statuies  for  the  extint  being  de- 
termined belbie,  could  not  again  be  determined.  The  right  which 
Burroughs  had  at  the  time  cf  the  fine  levied,  was  barred  by  five 

J  ears  non-claim  after  the  fine,  which  was  a  prefent  right  of  entry, 
y  reafon  of  the  two  firft  ftatutes  being  barred  by  Thomas  Lewises 
fine,  or  by  the  merger  in  the  purchafe  of  the  freehold  and  inheri- 
tance of  Euward  Lewis,  or  upon  forfeiture  wrought  bv  the  fine  of 
Edward  Lewis ;  this  cannot  be  denied,  for  being  a  prefent  right  it  is 
barred.  If  tenant  for  life  levy  a  fine,  and  be  in  reverfion  doth  not 
enter,  or  make  claim  in  five  years;  he  can  never  enter  for  that  for- 
feituie,  but  muft  Hay  till  a  new  right  of  entry  accrues  to  him  by 
death  of  tenant  for  life.  And  fo  is  P/cwd.  Com,  573.  and  Cro.  Car. 
aoi.  Fine  and  non-claim  barrs  devifee  before  entry,  Dytr  133. 
Now  the  defendant  had  no  other  right  than  Burroughs  himfelf  had 
when  Edward  Lewises  fine  was  levied.  No  new  right  could  accrue 
upon  the  acknowledgment  of fatisfaftion  upon  Gerrard's  statute, 
for  leaving  Knight* s  out  of  the  cafe,  and  none  but  Gerrard^s  and 
Burrough'sj  and  extents  upon  them,  and  the  extended  intereil  upon 
Cerrard'sy  fo  barred  by  the  fine  of  Thomas  Lewis,  and  by  five 
years,  and  the  purchafe  of  the  inheritance,  and  fine  of  Edward 
Lewis's  no  new  right  of  entry  could  arife  to  Burroughs  upon  ac- 
knowledging fatis&dion,  becaufe  that  firft  extent  was  adually  de- 
termined, and  all  the  right  that  Burroughs  could  poffibly  have  was 
accrued  to  him :  this  is  after  a  threefold  determination  of  the  fta- 
tute  before :  this  is  in  no  fort  like  the  cafe  of  tenant  for  life  levying 
^  C  44  ]  ^  ^^^^  ^^^^  ^^  "^  determination  *  of  his  eftate  for  life,  it  is  only  a 
forfeiture  which  gives  a  power  of  entry,  but  till  entry  for  the  for- 
feiture the  eftace  for  life  is  not  determined  s  but  here  the  extenf 
upon  Gtrrari*s  statute  was  wholly  and  indrdy  determined  be- 
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Ibre  (atisfa£tion  acknowledged.  Then  Knight* s  statute  and  thi  Dit outdit 
4xtent  upon  that,  ftands  in  the  defendant's  way ;  for  though  in  truth  ^  ^' 
it  be  determined  and  barred  as  I  have  fliewn,  yet  the  defendant  can  ****^'*'''** 
cake  no  advantage  of  that  prior  determination,  becaufe  of  the  fine  of 
Edward  Lfwisj  and  five  years  non-claim,  fo  that  as  to  the  defend- 
ant, it  is  all  one  as  though  the  extent  upon  Knighi*s  statute 
were  aSually  in  being :  for  that  extent  was  as  much  determined  at 
the  time  when  Edward  levied  the  fine,  and  therefore  Burroughs 
ought  to  have  made  his  claim  within  five  years  upon  that :  and  if 
ever  after  he  fhall  have  any^  fuch  right,  he  cannot  pretend  to  it  till 
Knight* s  STATUTE  be  fatisficd  by  perception  of  profits,  orotherwife 
receive  fome  new  determination  ;  and  then  he  cannot  have  a  right  of 
entry  neither,  but  only  T^fcire  facias^  for  an  extent  upon  a  statute 
(hall  not  be  avoided  by  entry  but  hyjiire  facias^  becaufe  a  tenant 
by  i^atute  is  to  hold,  not  only  till  his  debt  and  cofts  be  fatisfied 
which  is  certain,  but  till  he  be  fatisfied  his  reafonable  damages  and 
charges  befidcs,  which  being  uncertain  mud  be  reduced  to  a  cer- 
tainty by  judgment  of  this  court.  Suppofe  there  had  never  been 
any  extent  upon  Gerrard^s  statute,  had  the  defendant's  entry 
been  lawful,  or  can  he  have  any  right  by  virtue  of  Burroughs  ex- 
tent, till  fome  new  determination  of  Knight* s  extent  by  fatisfadion, 
or  otherwife  fince  the  fine  of  Edward  Lewis  ?  Whatfoever  deter- 
mination there  was  of  Knight* s  extent,  it  was  either  before  the  fine 
of  Edward  Lewis^  or  immediately  wrought  by  that  fine,  and  there- 
fore whatever  right  of  entry  is  in  Burroughs^  it  ought  to  have  been 
purfued  within  nve  years  after  that  fine ;  now  the  acknowledging 
of  fatisfadtion  upon  Gerrard*s  statute  can  give  Burroughs  nQ 
better  right,  than  would  have  been  if  here  never  had  been  any  ex* 
tent  upon  that  statute.  Upon  the  whole  matter.  The  extent 
upon  ]Burrough*s  statute  was  barred  by  the  fine  of  Thomas  Lewis^ 
and  five  years  non-claim,  or  barred  by  the  fine  of  Edward  Lewis^ 
and  non-claim  after  that  fine  j  for  when  Thomas  Lcivis*i  fine  was 
levied.  Burroughs  had,  though  not  a  general  right  of  entry,  yet  he 
had  a  particular  right  of  entry  by  way  of  claim  to  avoid  the  bar ; 
and  when  Edward  Lewis* s  fine  was  levied.  Burroughs  had  an  abfo- 
Jute  right  of  entry  •  upon  his  extent ;  the  two  firft  extents  being  *  t  45  3 
before  that  time  barred,  cither  by  the  fine  of  Thomas  Lewisj  and 
non-claim,  or  by  the  merger  upon  the  will  of  Sir  John  Lewis^  or  by 
the  forfeiture  and  extinguilhment  wrought  by  Edward  Lewis's  fine, 
and  therefore  he  ought  to  have  made  his  claim  in  five  years,  or  is 
barred,  or  at  lead  till  fome  new  right  comes  which  is  not  yet: 
for  the  acknowledging  fatisfaction  on  Gerrard's  statute  can  give 
no  new  right,  becaufe  the  extent  upon  Gerrard*s  statute  was  as 
much  determined  before  fatisfaftion  acknowledged  as  after.  And 
befidef,  Knigit*s  statute  ftands  in  the  way;  for  as  to  them  the 
defendant  Knight's  statute  is  ftill  in  being,  though  in  truth  it  be 
determined;  and  the  defendant  can  now  take  no  advantage  of  it, 
becaufe  he,  or  Burroughs  under  whom  be  claims,  fufFered  a  fine 
and  non-claim  to  incur  after  his  right  of  entry  upon  that  determina- 
tion. But  as  to  the  leflbrs  of  the  plaintiff',  that  extent  is  determined, 
becaufe  we  claim  under  the  fine  and  the  other  conveyances,  by 
Ubicb  it  was  extinguilhcd^  but  however,  though  th^  exunt  upoa 
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Pbxcbtom    Knigbfs  statute  be  determined,  as  well  in  relation  to  us  as  tb 

€aBSM?xi«B«  ^^  defendant;  yet  the  plaintiff  muft  have  judgment^  for  that  the 

verdid  finds  priority  of  poflfeffion  in  the  leiTors  of  the  plaintiff,  and 

therefore  diey  muft  have  a  good  title  againft  the  defendant  unlefs  he 

hath  a  better. 

Mr.  BoNYTHEN  /  C9ntra.  TTie  fjie  levied  by  Thomas  Lewis 
can  never  be  a  bar  to  us,  till  the  intereft  of  Gsrrard^s  statute 
were  determined.  The  ftatute  of  fines,  4  Hen.  7.  cap.  24.  is  ex<> 
prels,  (aving  their  right  to  them  which  claim  within  five  years ; 
we  had  no  right  of  entry  till  the  firft  intereft  was  determined,  for 
if  Burroughs  had  entred,  he  had  been  a  trefpafTer,  which  is  the  beft 
way  of  judging  that  there  could  not  be  an  entry.  He  cited  Dyer 
SeeW*icafb  3.  3  Co.  79.  Cro.  Eliz.  254.  220  Moor.  71.  9  Co.  160.  the'doubt  of 
1  l«toii.fti4.  ^  f^^  levied  by  tenant  for  years,  the  fame  doubt  was  refolved,  in 
Trinity  Term,  23  Car.  2.  Roll  1513.  Eafter  Term.  3  Car.  2. 
Baker  v.  Hodfden^  the  intereft  was  not  determined.  Fide  Noy  23. 
there  muft  be  five  years  after  die  determination  of  the  firft  preceding 
intereft.  The  intereft  of  Gerrard^s  statute  did  determine  by 
acknowledging  (atisfadion,  and  not  before;  the  intereft  of  tenant  by 
ftatute  doth  not  determine  by  perception  of  profits  till  iatisfa6lion 
acknowledged.  He  cited  Bro.  tit.  Stat.  16.  Cro.  Jac.  694.  Jonez 
238.  Co.  Lit.  289.  Fuhvood^s  cafe^  4  Co.  66.  See  diefe  autho« 
rities. 

*  [  46  ]  •PoLLEXFEN  Chief  Juftice.  Can  you  prove  that  thefe  ihterefts 
are  reveriions,  or  that  they  can  take  sidvantage  of  a  forfeiture,  or 
are  diey  like  a  future  intereft  for  years  ?  Can  you  prove  that  the 
interefts  of  ftatutes  were  ever  taken  as  eftates  in  reverfion  or  re- 
mainder ?  Then  fuppofuig  them  reveriions,  if  they  are  reveriions 
for  years,  then  diey  may  be  merged,  and  if  you  take  them  for  re- 
mainders for  years,  then  the  coming  of  them  one  vnth  another  into 
one  man's  hands,  there  is  no  merger  in  diis  cafe,  for  then  it  is  no 
more  than  a  term  for  ten  years,  and  a  future  term  for  twenty  years^ 
to  commence  after  the  firft  determines ;  fuppofing  them  as  (everal« 
reveriions,  then  Edward  Lewis  is  tenant  for  years,  reverfion  to 
another  for  years ;  muft  not  the  reverfioner  enter  in  five  years  after 
a  fine  levied  ?  If  Gerrard's  intereft  be  barred,  what  can  the  entry 
of  fatisfaAion  do  after  ?  And  certainly  this  fine  did  bar  his  intereft, 
Suppofe  Gerrard  had  furrendered,  would  not  that  have  determined 
his  intereft  i  Suppofe  leiTee  for  life,  remainder  in  fee :  lefTee  for 
life  is  difTeifed,  and  a  fine,  and  five  vears  pafs,  the  lefTee  is  barred, 
and  the  remainder  hath  five  years  after  the  leflee  for  life  his  death. 
Can  the  remainder  have  five  years  if  the  lefTee  for  life  furrenders, 
or  can  he  furrender  after  his  eftate  is  barred  ?  If  thefe  extents  are 
not  revcrfions  but  like  future  interefts,  then  when  they  come  toge* 
ther  in  one  man,  that  drowns  both  die  terms,  for  there  b  notimig 
to  keep  them  afunder.  Knighfs  the  firft  statute  is  certainly 
leaned :  this  iivas  fpoke  upon  breaking  the  cafe*    Sed  adjomatur.  {b) 

Ayliff 

{h)  S.  C.  Comb.  7.  t%.  Ciys  ''  4itfr»  Bench,  where  jvdgfAeBt  «••  |hrai  Ibr  te 
•hat  jttdgmeat  wat  gtven  thacupon.  S.  C.  defendant.  Bvt  S.  C.  2  Vent.  311.  vhicli 
tilua«^f<fov^«Bl7thicifeiAthc7(lB|'i     icyoriiti^a«ai|mcfitafini«Tait  J^ 
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•V. 
GittXNTlLLC, 

AylifF  agairjfi  Scrimlhcirc.  Cafe  36* 

Tbss  Term  a  loefe  Roily  Baker  Attorney  in  it. 

T\EBT  on  a  bond.  The  defendant  pleads  a  letter  of  licence  to  ^^^^^ 
•*-'  go  abroad  for  feven  years  without  moleftation,  and  covenant  bond  muffm 
not  to  fue  him,  and  if  he  did  that  he  (hould  be  difcharged  and  re-  the  obligor  fw 
leafed  of  the  debt.    Demurrer.  S^'ilS'aot 

Tremaine  urged  that'  this  is  a  good  plea,  for  a  bond  may  be  ffiJ*orMa2l 
defeazanced,  according  to  Hedges  v.  Smithy  Cro.  Eliz.  623.  and  the  futfrua,  and 
cafe  oiMackbeth  v.  Cobby  where  this  was  held  good.  theiefore  cannot 

*  ,    be  pleaded  in 

On  the  other  (ide  it  was  urged  that  it  only  was  a  covenant,  and  bar  to  debt  oa 

the  words  "  fhall  be  a  relcafe,"  amount  to  no  more,  and  fo  is  21   the  bond. 

Hen.  7.  pi.  24.  sx.3DanT.4j7. 

'    '^       ^  S.  C.  Salk.  573, 

Holt  Chief  Juftlce.   This  is  no  defijazance:  if  it  be  a  covenant  |'^*  cT^h '2^ 
perpetual,  that  is  an  abfolute  releafe ;  but  if  it  be  a  covenant  not  •  s.  c!HS?'6ii 
to  fue  within  a  particular  time;  that  is  no  releafe,  and  you  muft   Poft.  331. 
tike  the  remedv  upon  your  covenant;  andfois  i  Roll  Abr.  839.  ^y*';.**- 
Uro.  Mz.  352.  CcLitEdiJ. 

And  judgment  was  given  per  totam  curiam  for  the  plain-  5,'^.   *'*'  ^^ 

tiff.  Salk.  S75- 

$  Co.  70* 

9  Co.  5s.    1  Vent  218.    3Salk.i98.     12  Mod.  221.      Ld.  Raj.  419.  688.     4  Bac  Abr.   loi^  lot, 
9^    Cowp.  SiQ.     I  Term  Rep.  93. 446. 

^   '  ^    ♦£473 

Orbell  againji  Ward.  Cafe  37. 

Hilary  Temiy  3  CsT  4  Jac.  2.  Roll  10 18. 
A  PPEAL  of  murder.     The  defendant  comes  in  in  propria  per*   Anofft/UemMj^ 
-^  Jinafua  et per  A.  B.  attornatum  fuum  dicit  quody  there  is  no  l^^t.^^J^^"^- 
fuch  parim  as  St.  MargaretSy  &c.    and  lo  pleads  a  mifnofmer  of  the  to  tLfdimf^  at 
parifh  in  abatement.     The  appellant  demurs.  ^^«  'j"*  ^^ 

It  was  argued  that  the  plea  was  naught,  becaufe  by  attorney,  and  ""^  pie«din 

LrtiTj^ijj  ^  ^  ^  abajemcnt  only. 

pecauie  he  had  not  pleaded  oven  ^ 

S.  C.  Cartfa.  54. 

As  to  the  laft  the  Court  held  it  well,  becaufe  it  is  good  either  s.  c.  Comb. 
way ;  the  appellee  hath  privilege  of  pleading  over,  if  he  pleafes  at  §,'^'14^^^  ^^^ 

S.  C.  Tremain  27.    2  Inft.  557.     z  Roll.  Abr.  536.     xBacAbr.  123.    2  Ld.  Ray.  1290.    a  HawJ| 

fL232 

'  ■  I      ■■■■        I       .■...■■■■    ■ 

10  the  Exchequer  Chamber  £ifi  *<  N0TI9  brought  whereon  the  judgment  wat  affirm* 
Tbcjodgmenc  in  this  cafeawhich  was  given  ed  for  GmviUe,  there  being  three  judges 
in  Baan  Jteris  for  Mr.  Oretmnl  Utt  de-  fbr  reverfing,  and  three  for  affirming,  and 
feidant  was  here  reretiedt  and  it  is  faid,  •  a  majority  being  required  to  reverfe  tho 
CnUe  on  FineSy  p.  as2.  that  this  judgment  judgment^  it  was  ofcourfe  to  ftand.  A 
was  rererfed^  by  a  majority  of  fix  judges  writ  of  error  was  then  brought  in  tha 
afMft  CHOI  Bnt  the  court  of  King's  Houfeof  Lords,  and  the  judgment  of  the 
fiach  refale4  to  award  execution  becaufe  court  of  K.ing*s  Bench^wis  affirmed.  Set 
tten  vat  a  miftake  in  the  writ  of  error)  CmUc  on  Fisct|  %%%  ^  925.** 

ms  iducb  a  new  writ  of  crot  mm 

^  the 


44 

OllBBtL 

Waed. 

Alt  tfpdlti  cui' 
not  plead  even 
in  abatement  by 
sittnuy  \  but»  if 
be  do,  ic  may  be 
iqeded  at/ar- 

•  S.  C.  I  Salk.  59. 
Si  C  3  Mod. 

S*C.  Comb.  139. 
S.  C.  Carth.  54. 
S.  C.  Hole  61. 
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the  lame  time,  and  he  may  not;  the  precedents  are  both  ways,  f^df 
Oro.  EUz.  695.  2  Ifift.  313.  Co.  Ent.  56.  Bro.  tit.^  jtfpeal^* 
44.  27.  AJf.  3. 

As  to  die  other  it  was  held  by  the  Court,  That  it  was  zdif" 
continuance^  there  being  no  plea  at  all,  for  a  plea  by  attorney  ougnt 
not  to  be  received,  andfo  the  fuit  is  difcontinued ;  or  elfe  per  attor^ 
natumfuum  is  furplufage,  and  then  it  is  well  enough,  and  fo  a  good 
plea,  and  this  quacunque  via  data^  it  is  againft  the  plaintiff. 

And  judgment  was  accordingly  given  for  the  defendant  PEit 
TOT  AM  Curiam,  f^ide  Hejket  v.  Lee^  2  Sound.  95,  "  per  att$r^ 
<*  nat,''  void. 

S.  C  Trem.  27.    2  loft.  313.    s  Ld.  Ray.  129^ 


Cafe  38. 


Id  trefpafs  jgf. 
tified  by  proceft 
ont  of  an  inferi- 
or ooait»   it 
iifaffidenctoray 

UvkJ  and  tbere- 
fipon  ttttterff' 
ttjmmfmit  the 
pEiinliff  (hould 
pay  cofts  for  hit 
default,  &c 
S*  C.  s  Lutw. 

1369-      . 
8.  C  N.  Lot. 

439- 

S.C.Comb  12^ 
$.  C.  Carth.  53. 
Co.  Lit.  303. 
Hob.  226. 
%  Vtnu  lOo. 
Lutw.  01 1. 
I  Lev.  83. 
%  Ler.Si. 

3  Lev.  2431 4^4- 
Carth.  53* 
Show.  Caf.  Par. 


Cro.  Car.  46. 
Ld.Ray.  1530. 

iCom.  Dig. 
Pleader** 
CE.it.) 
iTermRe^ 
151. 

•C48] 


Simpfon  againft  Merrille. 

AUcbaelmas  Term^  Jac.  2.     Roll  370. 

'TpRESPASS  for  taking  goods,  &c.     The  defendant  juftifiet 
^    by  a  judgment  in  an  hundred  court,  and  procefi  thereupon^ 
The  plaintiff  demurs. 

Mr.  North EY  for  the  plaintiff,  took  divers  exceptions  to  the 
plea,  First,  That  they  ought  to  fliew  for  what  purpofe  the  court 
was  holden,  and  it  is  not  enough  to  fay  a  court  holden. 

Secondly,  They  (ay,  the  tlaint  was  levied  according  to  the 
cdftom  of  the  hundred,  and  do  not  (ay  fecundum  confuetudinem 
Cur' pritd\ 

Thirdly,  They  fay  there  was  a  plaint  levied  in  trefpafs  on  die 
cafe,  et  tallter  fuit  procefs\  that  it  was  confidcred,  the  plaintiff 
(hould  paj  cofts  for  his  default,  unde  conv$£ius  eft  \  this  is  ill,  for 
in  cafe  of  an  inferior  court,  they  ought  not  to  plead  it  fo,  for  that 
each  part  of  proccfs  is  traverfable. 

Fourthly,  They  fay  not,  that  the  procefs  was  awarded  •  per 
Cur.  The  fuitors  are  let  out  to  be  the  judges,  and  the  procefs  is 
under  the  feal  of  the  fteward,  et  non  conftat^  that  he  had  any  thkig  to 
do  with  die  court.  {a\ 

Fifthly,  Thenas  to  the  procefs  they  cannot  have  a  levari  facias^ 
their  procefs  is  diftrcfs  infinite  till  (ati^fa^ion,  they  have  no  fuch 
writ :  and  fo  is  17.  Jjfiz.  72.  Noy  17. 

7*H0MPS0N.  The  law  will  take  notice  to  what  purpofe  an  hundred 
court  is  kept.  As  to  the  taliter  procefs*  I  know  no  reafon  for  a 
difference  between  the  mode  of  pleading  in  an  inferior  court  and 
here;  anciendy  all  was  fet  forth,  now  it  need  not,  [jk)  if  it  is  (aid 


(tf)  See  the  cafe  of  Canon  ▼.  Smallwoodi 
I    Lev.  205.    and  Matthews   t.   Cary, 


(h)  D.  Ace  Vj  U-  Minifidd.  Cowp. 


'3- 


tccordis^ 
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accor^g  to  cuftom,  youll  intend  it  good:  and  as  to  the  procds  it      *«««'«oii 
is  (aid  to  be  according  to  cuftom^  and  that  (kali  be  intended  good    Mftiiftii.Li. 
unlefs  the  contrary  appear. 

Holt  Chief  JuftUe.  At  common  law  no  levari  can  be ;  but  the 
puere  is  whedier  it  may  be  by  cuftom^  and  now  the  pra£tice  generally 
is  fow  (f )  As  to  the  other  point,  in  a  cafe  in  my  Lord  Hale^s 
time,  it  was  held  to  be  good,  though  only  faid  taliterfuit  proceJs\h\xt 
here  it  doth  not  appear  whether  the  non-fuit  was  before  or  a^er  ap* 
peaiance ;  if  before,  no  cods ;  but  yet  if  otherwife,  you  may  have  a 
writ  of  falfe  judgment,  [d)  In  this  very  point  of  taliter  procefs'  I  was 
overruled  in  Sir  Francis  Pemberton's  time,  and  a  yearfince  in 
die  Common  Pleas.  (#] 

Then  Northey  urged  further,  they  fay  unde  conviSlus  ejl^  which 
cannot  be  on  a  non-fuit.     Adjornat*.  Fide  infra. 

{c)  3   Danr.    304*      2    Lntw.    1369.  Le?.  £nt.    176.     2  Lut.  914.9  the  cafe 

Nd.&  Lut.  439.     Garth.  53.  of   Doe    ▼.  Parmiater,  2  Lev.  81.  Hig- 

{/)  Omp.  20.  ginfon      ▼.      Martin,     2      Mod.     195. 

\t)  It  is  now  fettled  that  this  mode  of  Mackreath   ▼•   Pollard,  i    Ld.  Ray.   So. 

pleading  a  juftificatioa  Co  trefpafs  for  exe-  Murray  v.  Wilibn,  i  Wilf.  316.     Adams 

coting  the  procefs  of  an  inferior  court  ia  ▼.  Fieeman,  2  Wilf.    5.  and  Rowland  t« 

fiificicnt*    See  Lilly  Prac    Reg.    195.  Veale,  Cowp.  iS. 

The  King  againft  Lewellin.  Cafe  39, 

/^  O  N  V I C  T I O  N  for  a  gun  contrary  to  33  Hen.  8.  c.  6.  The  A  conTiaion  on 
^  coQvi£Hon  was  for  having  a  gun  in  his  houfe  :  The  ftatute  is,   33  ^"''  '•  ^ 
ule  to  keep  in  his  or  her  houfe,  and  perhaps  it  might  be  lent  hiii,  ^rda^of  ^ 
the  words  of  the  ftatute  ought  to  be  purfucd.     Convi6lion  quafhed.     ftatute. 

3  Mod.  280. 
See  the  cafes  of  Avery  ▼.  Hoole,  Cowp.  825.  Rex  ▼.  HuntyDougl.683.  notisj  and  Bofcawea'a  Treadfil 
•n  Convi&ions  page  26. 

Jordan  againfl  Powell.  Cafe  40^ 

Eafter  Temiy  4  Jac.  2.  Roll  595. 

/^  A  S  E  for  labour  and  work  as  an  attorney  in  fuits,  and  for  The  ftatute  f 
^  money  laid  out,  &c.  and  an  infimul  computajfety  &c.     The  de-  }^'^XJ'^^! 
fcndant  pleads  the  ftatute  3  Jac.  i.  c.  7.  (^7)  and  that  no  bill  or  general  wdA^A- 
note  had  been  delivered  under  hand.     The  plaintiff  demurs.     And  tui  ajfumffit  i 
urged,  that  in  fpecial  adion  of  the  cafe  fuch  plea  was  ill ;  and  fo  was  )uiZl^i^^l^ 
Eveling  V.  Lavermore^  Allen  4.  ♦  unlefs  debt  or  indebitatus  generally  an  ii^Soi- 
werc  brought,  but  an  injimul  cmputafjet  is  out  of  the  ftatute,  and  Afts^* 
ill,  and  therefore  ill  as  to  the  whole.     Judgment  for  the  plain-  s.  C.  Carth.  57. 

^ig  (h\  S.CComb.i2«. 

**"•  i^^  Poft.  96.  338. 

Dougl.  199.  notit. 

•t49l 

(tf)  See  s  Oco.  ».  c  a3,  f.  22.  (^)  The  ftatute  oaay  be  given  in  evidence 

«a  the  general  ifliie.   Poft.  338. 

Unfton 
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Cafe  41.  Unfton  againft  Milnen 

Eafter  Term^  30  Jac.  2.  Roll  loio. 

^SiinShSf  ASSUMPSIT.  PrivUcgc  of  attorney  of  Common  Pleas  plead, 
privitese  after  ed  after  imparlance,  demurrer.    Plea  ill.    Judgment  for  the 

9ftrU»€€.        plaintiff. 

sRollAbr.«75* 

Pytr  33.    Sdla  19$.     I  Ler.  54.     1  Shower  145.     fbrd  365.    i  Sid.  318.     Lotw.  46.     Comb.  6S. 

Sftlk.  I.    Doufl.  314.    I  Term.  Rep.  syS. 

Cafe  42.  The  King  againfi  Abraham  and  others. 

Tlw  attorney  T  NFORMATION  in  the  attorney  general's  name  againft  the 
gencnl  may  file  defendant  for  a  riot.  Demurrer,  becaufe  the  information  is  not 
^Ai^rfw**    6^>  ^^  *^fc  OMf^t  to  be  indiftment  or  prefentment. 

riocT^ 

WiNNiNGTON,onthe  clamour  of  fome  of  the  houfe  of  commons 
s!  a  Ho^  '*6i    **  infirmations^^tic.  figned  the  demurrer,  and  argued  thus :  no  man  is 
iX.C0mb.141V  bound  to  anfwer  any  criminal  charge,  unleis  upon  fre/entment  or  i«- 
diffnunt:  he  cited  Glanville,  cap.  i.   Fleta  lib.  2.  cap.  y..  foL 
112,  113.    Magna  Chart  a,  no  man  to  be  taken  but^^r  UgaU 
judicium  parium  fuorum^   2  Injl.  46.    S  Edw.  3.  c.  9.   25  Edw.  3. 
^.  4«  43  kdw.  3.  r.  3.  (^r.  and  a  great  deal  more  which  he  parti- 
cularized and  anfwered  in  my  argument  in  the  cafe  for  the  king» 
vide  infra^  page  io6» 

Cafe4>  Hubert  againft  Fitzgerard. 

Hilary  Temiy  3  faT  4  Jac.  2.  Roll  \i^ 

JmwM^tng'  p^RROR.  Special  error  affigned,  that  John  Styles  was  re« 
^SmL^f^fmA  turned  a  juror,  and  Paul  fworn,  //  in  nulfo  eft  erratum  pleaded, 

StftlTBotV.  ^f  ^^*  "^^  admit  the  faft,  becaufe  the  certiorari  was  prayed  and 
Cpiable  for        no  return. 


Yeh.  57.    %  lef.  38.    i  Lev.  311.    Cro.  Jac.  521.     5  Com.  Dig.  "  Pleader,*'  (3  B.  18.) 

i^.  IftBcjea-      Then  another  error  was,  eje£tment  for  the  town  and  lands 
**"*^^and     of  Kildarley  containing  one  hundred  and  ninety  acres  j  if  it  be  not 
•TA. centaiiJ    too  uncertain,  and  ought  to  contain  more  particular  quantities:  if 
ins  fib  many       an  defhnent  will  lie  of  a  villa  terra. 
aoeai  be  |M. 

Owen  18.  II  Co.  55.  Cro.  Jac. 43$.  654.  1  Ler.  58.  3  Leon.  110.  228.  Cro.  Elix.  818.  854. 
Hard.  330.  Stra.  71.  54. 1063.  Annally*t  Rep.  127.  167.  Ld.Ray.  1470.  i  Burr.  623.  5  Coa» 
Dig.  ^  Pleader**  {%  Z.  y.)    DougL  305.    i  Ttrm.  Rep.  11. 


AOea 
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♦  AUcn  and  his  Wife  againft  Grey.  ^afe  44. 

*[  So  ] 
Hoc  Terming,  loofe  RoUj  Whitehall  Attorney. 

T\  £  BT.    The  defendant  pleads  ^<  ne  unquts  accouple  in  loyal  ma^  To  debt  by  hvf. 

^  trimony.    The  plaintiff  demurs.    Held  an  ill  plea,  becaufe  that  J^j^/'^ 

puts  it  upon  trial  by  artjficatej  which  admits  a  marriage,  but  not  j^^y  ^tMd^m 

ficimdum  Ugis  iccUfia.     He  (hould  have  pleaded  ^  no  marriage  in  marriage  ia 

^  bStJ*  and  that  would  have  been  tried  per  pais.     Judgment  for  the  f*^»"  ^"'  ^^ 

plaifltlff.  cmpU^hc.^ 

S.  C.  Salk.  437.    S*  C*  Comb.  43 x.    Ray  395.    i  Ler.  41.    5  Bk.  Abr.  117.    DoogU  17U 


Jaddbn  againft  Miles.  Cafe  4J. 

Hoc  Termino,  kofe  Roily  Clarke  Attormy. 
#^  ASE  upon  an  ajfumpfit.    In  confideration  the  plaintiff  would  A  declaradoa 


do,  &c.  the  defendant  promifed  he  would  pav.     The  plaintiff  "P^"  ■**  !** 
svers  that  he  did  do,  and  (hews  no  place  where.     Demurrer,  and  the  *S£^u^lmn 
declaration  was  held  ill,  becaufe  a  confideration  executory  is  tra-  wb^ieitwatper* 
Tcr&ble,  and  confequendy  the  place  needful,  &c.    Judgment  for  the  JJ^^wb"**** 
^•^'«*^^  S?c.isT.i,. 

Yaft.78.    sLer.  M7.     sLer.  311.    Cro.  EHf  •  73. 78.    Lutw.  305.  icoi.    Cro.  Tac  503.    Ray.  1S7. 
Stn.  595.    5  Com.  Dig.  <'  Pleader**  (c.  sq.)    See  16  &  17  Car.  1.  d 


Kirlc  againft  Clifton.  Cafe  4^. 

Michaelmas  Term^  Jac.  %.  RoUlU 

IT/'RIT  of  error  brousht,  error  affigned,  releafe  pleaded;  the  if»,^gferf 
^^    plaintiff  ought  not  to  have  judgment  afiirmed,  beeaufe  there  erron  be  plead. 
appears  to  be  error,  though  It  ought  therefore  to  be  as  a  bar  to  the  e<i>  the  judgment 
piaintiff,  vet  it  ought  to  be  a  ml  capiat  per  breve.    Q;^  if  any  cofts  ^^^!^^'^'^ 
then  for  &e  defendant  on  error.  sTccomb.  nt. 

t.C.  3Salk.fti4.    X  Salk.a68.  aod  iet  the  ofei  of  Cyoninghia  t.  Houioii,  Stnb  127.  and  Oeatr. 
Ungwoedy  Scnu  6S3.  in  point. 


Th« 


4 


Jfaperlbnukea 
lodgiog-room  by 
Che  week  fur- 
vihed,  and  has 
tbekey  deliver- 
ed to  hitiiy  and 
niBfl  away  with 
the  goodty  it  ii 
■ot  fdoay* 

•[SI  ] 


Trinity  Term,  i  William  and  Mary,  in  B.R. 


The  King  againft  Mccrcs  and  another. 

T  NDICTMENT  at  the  Old  Bailey^  on  the  fixtecnth  of  May 
laft,  againft  Mary  Meeres  and  Sufan  Ficarsy  for  the  ftealing  a 
nigg  and  other  goods  of  Robert  Geery :  upon  not  guilty  pleaded,  a 
fpecial  verdiA,  that  Sufan  Vicars  and  her  hufband  lately  deceafed 
took  a  lodging  room  in  the  houfe  of  Richard  Geeryy  furnifhed  with 
the  goods  mentioned  in  the  indidlment  from  week  to  week,  at  two 
ihilhngs  per  week ;  that  the  key  of  the  door  was  delivered  to  the 
(aid  Sufartj  which  (he  kept ;  that  Sufian  paid  one  ♦  weeks  payment  for 
the  room  and  lodging,  and  contmued  therein  about  four  weeks : 
that  the  faid  Sufan  and  Mary  on  the  day  in  the  indidlment,  and  be- 
fore the  expiration  of  the  fourth  week  took  and  carried  away  the 
goods.    Etfiy  iff  Cm 

Holt  Chief  Ju/fice  fent  this  cafe  to  ME  and  Mr.  Northev 
to  argue  for  the  prifon^r. 

And  accordingly  at  Serjeants  Inn  I  attended,  and  argued  to  this 
fScSt^  that  this  is  no  felony.  And  here  are  two  things  confiderable ; 
what  intereft  Meeres  held  in  thofe  goods ;  then  what  the  law  makes 
a  felony,  and  fo  to  apply  both.  Here  is  a  2ood  leafe  from  week  to 
week,  at  the  will  of  both  parties.  The  lodger  hath  a  pofTeiibry 
right  againft  all  ftrangers;  nay,  againft  the  landlord  himfeif;  if  he 
come  and  take  the  goods  out  of  the  room  an  a£lion  of  trefpufs  will 
fie.  The  key  of  the  room  is  given,  which  is  more  than  a  bare  ufe 
fuch  as  a  gueft  hath ,  this  is  an  intereft  not  determinable  but  at 
a  weeks  end.  Here  is  an  hire  paid  for  it ;  and  though  the  rent  doth 
not  in  the  eye  of  the  law  iflue  out  of  goods,  yet  it  is  refcrved  in 
refpe6l  and  confideration  of  them,  and  the  more  is  paid  for  them 
than  otherwife  would  be,  according  to  the  cafe  of  Dubytoft  v,  Cour^ 
teen  {a)j  an  eviftion  of  tythes  makes  an  apportionment  of  the  rent; 
where  a  barn  and  tythes  are  let  together,  tiiough  the  rent  be  i filling 
out  of  the  barn  only  in  point  of  remedy,  yet  it  is  ifl'uing  out  of  both, 
tythes  as  well  as  barn  in  point  of  render.  The  dcatii  of  the  huf- 
band is  no  determination  of  the  eftate  at  will,  according  to  Hen- 
Read's  cafe,  (b)  Then  it  is  confiderable,  that  in  cafe  of  bailment  of 
goods  to  keep,  though  the  bailor  hath  an  intereft,  yet  the  bailee 
hath  one  too,  and  fuch  a  property  as  to  maintain  a  replevin,  and  fo 
is  21  He:.  7.  15.  />/.  23.  (c)  Befides,  if  no  intereft  paf^,  here  is 
a  pofleifion  by  the  delivery  of  the  owner,  and  that  is  expreily  found, 
and  a  feparate  pofl'cflion  by  his  confent,  which  will  much  afFecl  the 
cafe  when  we  come  to  coniider  what  felony  is  by  our  law. — Se- 
condly, What  makes  a  felony  concerning  goods.     According  to 


{a)  Cio.  Jac.  45 J. 
{k)  5  Co.  10. 


(r)  Co.  P.  C.  102.     Hal(*a  Sum.  6l. 
S  Hale  P.  C.  504.     1  Hawk.  P.  C.  1 34. 


THS 
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TheMirrour  OF  Justice  (d),  larceny  is  defcribedtobe  the  taking         Kik« 

of  any  moveables  treacherotifment  againft  the  will  of  the  owner,  by      Mikixt. 

an  unlawful  gaining  the  poffef&on  of  them ;  and  then  he  fays  tak^ 

ing  is  a  neceflary    contradi(lin£^ion    to  delivery^  and  treacherouf" 

mmtj  (which  in  me  old  books  was  the  fame  w'lth/e/onice.)    Becaufe, 

if  the  doyner  did  apprehend  the  goods  to  be  his  own,  and  tliat  he 

might  well  take  •  them,  in  fuch  cafe,  he  is  not  guilty  of  this  crime  :     *  [  5*  ] 

nor  where  he  apprehends  that  it  picafed  the  owner  he  fliould  have 

tfiem;  but  of  this  ((ays  he)  there  muft  be  an  apparent  evidence  and 

prefumption.   Nbw  from  hence  I  could  infer,  that  in  thofe  ancient 

dmes,  two  things  did  excufe  a  tortious  taking  of  goods  from  the  guilt 

of  larceny,  v/z.  a  conteft  or  claim  of  property,  and  a  taking  in  pur« 

fuance  ot  fuch  claim,  and  this  is  allowed  by  conftant  experience ; 

or  a  delivery,  or  confent  of  the  owner  that  the  party  fliould  have 

them :  now  in  either  of  diefe  cafes  it  is  not  a  larceny,  though  the 

perfon  hath  not  the  true  real  property  in  the  firft  caie,  but  is  mif- 

taken ;  and  though  he  do  exceed,  or  out-do,  and  go  beyond  the 

authority  of  the  owner  in  the  latter   cafe.     To  illuftrate   this, 

GlanvilL,  Lib,  10.  cap.  13.    Furtum  non  eft   ubi  initium  detcn- 

tionis  habet  per  dominum  rei.    If  there  be  fuch  a   confent  of  the 

owner,  as  argues  his  trufi  in  me,  and  gives  me  a  pojpjjion  againft  all 

ftrangers,  there  my  breaking  that  truR,  or  abufin^  that  pofleflion, 

though  to  the  owners  utter  deceit  of  all  his  interelt  in  thofe  goods 

it  will  not  be  a  felony  (^),  much  lefs  where  I  have  a  pofleflion  by 

his  confent,  and  maintainable  againit  himfelf,  as  in  this  cafe.   And, 

accordmg  to  Glanvill,  if  a  man  lend  me  rem  fuam  ad  ufum  inde 

mibi  percipietidum  infervitio  meoy  the  time  being  expired,  I  am  bound 

to  make  reftitution ;  but  if  I  ufe  it  at  another  place,  or  beyond  the 

time  agreed  on,  I  am  bound  to  make  amends  (/),  but  a  furto  ex-^ 

€tifatur  per   hoc  quod  initium   hahft  detcntionis  per    dominum    ret. 

PuLTOW  de  pace  Regniy  foL  129.  fays,  that  the  intent  of  ftealing  to 

make  it  larceny  ought  to  be  at  the  time  when  the  party  doth  firft 

come  to  the  pofleflion  of  the  goods ;  though  he  hath  an  evil  intent 

afterwards  to  convert  them  to  his  own  ufe,  it  is  not  felony  in 

him  {g)y  for  no  felony  is  intended  to  be  done  but  with  violence,  vi 

et  armisj  which  cannot  be  fuppofed  in  this  cafe,  feeing  they  were  de- 

Uvered  to  him  by  the  owner  of  them,  and  fo  he  came  lawfully  to 

them  :  thefe  are  the  words  of  the  book  (h) :  ^^  A  bare  pofleflion  by 

^  the  confent  of  the  owner,  nay,  of  one  that  is  not  owner,  even  of 

^  a  tuiftj  will  make  a  taking  not  felonious ;  for  if  flie  deliver  her 

^  hufband's  goods  to  a  flranger,  and  he  runs  away  with  them,  it  is 

•*  not  felony  (/).   So  is  13  jfffize  6.  In  12  y^ze  32.  if  a  forefter  cut 

trees, and  leave  them,and  at  another  time  come  and  carry  them  away, 

it  is  a  quare  if  it  be  felony;  much  lef^  ought  it  to  be  where  the 

right  owner  gives  the  pofleflion.    |n  3  Hen.  7.  pL  12.  the  cafe  of  a 

{J)  Chapter  the  firft,  Se^ion  lo.  (g)  Charlewooti*i  Cafe  at  the  Old  BaiJey, 

(<)  Ciics  in  Crown  Law,  od'^cdit.  141.  Feb.  Seflf.  1736.    CaCch  ia  C.  L.  317. 

S17.  {h)  Hale*t  Sure.  64. 

(/)  See  Sir  WUlian  Jonei*i  Law  of.  (/}  Harrlfoo*!  Caic.    Cafes  in  C.L.44. 

Biilitnti, 

Vol.  I.  E  goldfmiih. 


so  Trinity  Term,  i  William  and  Mary,  in  B.  R. 

KinG         goldfmith,  whohad  certain  ftuff  in  his  cuftody  to  work,  and  embezil- 
Mkkkei.       ^^  *''  *^*  ^^  ^^'^  "^  felony,  becaufe  he  could  not  be  faid  to  take  it 

*  r  5*?  1     ^'^^  armisy  when  it  was  in  his  pofi'eflion  byconfent  of  the  owner,  and 

^  J  yg^  there  the  truft  was  to  a  particular  purpofe,  and  the  convcrfion 
might  be  reckoned  z  determination  of  the  privity  as  well  as  in  our 
cafe.  In  7  Hen.  6,  43.  is  an  exprefs  cafe  for  me  ;  if  a  man  deliver 
goods  to  keep,  or  lend  goods  to  another,  he  may  commit  felony  of 
them  himfelf;  he  hath  but  jus  troprietatisy  the  bailee  hath^Ki  pof- 
fejponis :  So  is  GouUJborough  1 86.  A  fcrvant  or  journeyman  em- 
ployed to  fell  goods  and  receive  money  for  his  mailer's  ufe,  fells  a 
confidcrable  quantity  and  receives  one  hundred  and  fixty  guineas  for 
his  mailer,  and  goes  away  with  one  hundred  and  fifty  when  dif- 
charged,  and  lays  the  ten  m  a  private  place  in  the  chamber  where 
he  lay  5  on  being  difcharged  his  matter's  houfc  and  fcrvice,  he  af- 
terwards, in  the  night  time,  breaks  open  the  houfe  and  takes  the 
ten  guineas  fo  hid ;  held  no  burglary  in  a  fpccial  verdift,  Eaftcr  ki- 
fions  1687,  for  that  the  taking  the  money  was  not  felony,  for 
though  his  matter's  money  in  right,  yet  his  in  pofliffion,  and  the 
firft  original  act  is  no  felony  :  (and  if  he  had  laid  it  under-ground 
in  the  garden,  and  afterwards  come  and  took  it  away,  this  would 
have  been  no  felony,  per  Wright,  Herbert,  Atkins,  Powell 
and  Holt,  &c.)  Now  that  was  a  tortious  pofleffion,  our's  was  law- 
ful ;.  we  could  maintain  trefpafs,  or  appeal  for  thefc  goods,  &c.  Fe- 
lony is  according  to  the  original  intent,  but  then  it  mutt  be  found 
there  was  fuch  an  intent,  and,  xnfavorem  vitaj  nothing  is  to  be  in- 
tended, or  prefumed  againtt  the  party :  there  is  nothin?  found  of  an 
intention  to  take  away  the  goods  when  they  took  the  lodgings  (i), 
as  there  was  in  the  cafe  of  fuine  the  replevin,  it  was  ex  anirno  ;  and 
fo  is  Poorer^ s  cafe  reported  in  o/i.  254,  The  form  of  indiftments 
is  confiderable  here;  it  mutt  be  vi  et  annisj^c.  felcnice  cepit  as 
well  as  abduxity  and  unlefs  it  be  fo  it  is  naught,  excepting  on  the 
21  Hen.  8.  c.  7.  where  the  carrying  away  is  the  felony,  as  the  mar- 
ginal note  in  the  new  Dyer  5.  is,  that  the  indi£hnent  in  that  cafe 
was  only  felonice  abcarriavit^  and  in  no  other  cafe  is  it  good  fo : 
Suppofe  a  man  leafe  land  with  a  ttock  of  fheep,  and  the  lelfee  fell 
them,  or  kill  them,  &c.  that  is  no  felony,  and  here  we  have  the  in- 
terctt  and  poflTeflion  both  by  the  owners  good- will  at  firft.  Objec- 
tion. The  13  Edw.  4.  pL  o.  (/)  a  carrier  having  goods  in  a  box  fent 
to  London  carries  them  to  oouthwark^  and  there  cuts  open  the  bale, 
takes  the  money,  and  runs  away ;  held  to  be  felony,  which  perhaps 
was  hard  enough.    I  anfwer,  in  that  very  cafe  it  is  agreed,  that  if 

*  C  54  ]    ^^y  ^^  ^^^"  delivered  to  keep  ♦  by  way  of  bailment,  it  had  been 

otherwife ;  but  befides,  in  that  cafe,  the  authority  was  but  for  a  par- 
ticular place,  then  the  carrying  to  Southwark  determined  the  privity, 
and  then  the  breaking  open  Sie  box,  and  taking  the  goods  might 
be  felony  (;;i)  \  and  it  is  there  agreed,  that  if  a  iervant  have  goods 


\ 


(A)  I  Hawk.  p.  C.I  37.  (iv)  Dalt.  c.   loi.      i  Roll  Abr.   73. 

(/)  Co.  P.  C.  102.      Suunf.  ftS*      I       Kely.  35.     i  Htle  P.  €.505.     i  Hawk. 
Hawk.  P.O.  134.  P.C.  135. 

to 
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to  fell,  or  for  any  other  particular  purpofe,  it  would  not  be  felony,  ^iva 
and  that  was  die  reafon  of  making  the  ftatute  of  21  Hen.  8.  c.  21.  Meerii. 
for,  at  the  common  law,  where  the  goods  continued  in  the  mailer's 
s£bi2l  pofleifion,  it  might  be  felony,  othcrwife  not,  becaufe  of  the 
particular  truft  (n).  Bailment  to  keep  is  no  felony,  Dyer  5.  Here  is 
a  contrad  for  the  goods,  if  that  be  broken,  no  felony,  becaufe  a  con- 
trad  at  fird  (0).  As  to  the  objedUon  that  the  hutiery  cook  or  fervant 
'Vho  hath  the  bare  charge  of  goods,  may  commit  felony  of  them, 
21  Hen.  7.  14.  (p)  I  anfwer,  if  a  bag  of  money  be  delivered  to  a 
fervant  to  carry  to  York^  or  to  buy  horfes  with,  it  is  no  felony ; 
it  is  out  of  the  mailer's  poffeffion  and  in  the  fervant's  (^),  and  the 
reafon  given  for  that  of  a  butler  and  cook  in  Staunforde  (r)j  and 
in  Coke  (s)  is,  becaufe  they  have  not  the  pojfjfion  bat  the  ban 
charge 'y  they  are  in  onere^  not.  in  poffejftone^  proni  coni  piftoris  lays 
Coke ;  they  cannot  have  trcfpafs  or  appeal  for  them  fays  Staunforde ; 
which  we  may  have.  One  that  hath  an  horfe  lent  him  to  ride 
on  (^),  or  a  weaver  that  hath  cloth  to  work,  no  felony  (1/),  and 
therefore  embezzlement  in  fome  cafes  made  felony.-  And  as  to 
that  of  a  fervant,  it  is  the  mailer's  own  pofTefSon,  and  therefore  he 
may  maintain  an  a£lion  tor  them,  according  to  Latch.  1 27.  Poph. 
178.  As  to  the  OBJECTION,  the  27  Ajftxe^  pL  38.  the  cafe  o^agueji 
lodging  in  an  inn  who  took  the  goods,  &c.  the  fame  anfwer 
flill ;  it  is  the  inn-keeper's  pojfejfion^  and  the  party  hath  the  bare  ufe 
of  them,  as,  and  while  in  his  poffeflion  who  is,  owner.  Here  is  an 
exprefs  contrail  for  the  goodsy  as  well  as  for  the  room;  there  is 
none  but  only  for  the  meat  and  lodging :  ours  is  more  than  a  bare 
ufe,  at  lead  here  is  a  poflTefHon,  which  could  not  be  recalled  as  that 
of  a  gueft  might,  and  others  ufed.  On  the  whole  I  prayed  judg- 
ment pro  prifonariis. 

Mr.  NoRTHY  argued  with  me  to  the  fame  efFe£l,  infilling  chjefly 
ypon  the  firft  poflTeffion  by  the  owner's  confent. 

Holt,  Chief  Jujiice  of  the  King's  Bench,  thought  it  no  felony. 

PoLLEXFEN  Chief  Jujiice  C.  B.  thought  it  was,  and  that  a  lodger 
had  the  bare  ufe  as  a  gueft  hath,  and  ^2X  fieri  facias  againft  the  land- 
lord would  reach  thefe  goods,  as  is  ♦  the  conllant  pradlice.  That  no    ♦  f  |5  1 
indebitatus  lay  for  the  rent  of  the  room,  which  (hews  the  money  was 
for  the  room  and  not  the  goods. 

Atkins  Jufiice  was  of  opinion  that  it  was  no  felony,  and  that  the 
lodger  had  more  than  a  bare  ufe,  and,  now  adays,  lodgings  furnifbed, 
and  pertiaps  the  greateft  part  of  the  houfe  are  taken  by  the  year,  and 
there  is  no  difference  in  the  time. 

(«)  Co.  P.  C.  105.     1  Hale  P.  C.  667.  (r)  Boo^  1.  chap.  15.  title  «  Larceny.'* 

X  Hawk.  P.C.  138.  (1)  3  Inft.  108. 

(e)  1  Hawk.  P.C.  134.  (r)   i  Sid.  254.    Ray  276.     i  Hawk. 
If)    3  Hen.  7.  pi.  12.    Bro.  Cor.  58.  P.C.  136. 

137.    Moor.  246.      Fafch.  84.     i   Hale  {u)  i  Roll  Abr.  73.  Kcly.  35.    x  Hale 

P.C  505.  505.     X  Hawk.  P.  C.  135. 

(f )  Sttundford*!  Pleas  of  the  Crown,  2  s- 

£  2  NSVIL 
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KiKo  Nevil  Juftice,  No  felony. 

ysKftxt*  TuRTON  Jujiice.   No  felony. 

RoKESBY  Juftice  thought  it  no  felony,  becaafe  no  intenf  found  /# 
Jlealy  either  in  the  taking  the  lodgings  or  in  carrying  away  the 
goods. 

Ventris  yuftice  of  the  (ame  opinion. 

But  ALL  thought  it  a  point  deferving  very  good  confideration 
(te;).     Fide  poftea. 

(w)  Tbis  queftion  ii  now  ff  ttled  by  the  **  to  ufe,  or  fliall  be  let  to  htm  or  them  to 

ftatute  of    3  &  4  WilL  &  Mary,  c  9.  '*  ufe,  in  or  with  fuch  lodging,  fuch  tak- 

which  a»^  and  declares^  <<  that  if  anv  ^  ing,  embezslingtor  purloining,  (hall  be, 

^^  perfim  or  pefibns  flwll  take  away,  with  **  to  all  intents  and  purpofes,  taken,   re. 

^  intent   to  ilenl,  embesxley   or  ptirioin  **  poted,  and  adjudged  to  be  larceny  ao4 

*<  <ny  chattel,  bedding,  or  furniture, which  <<  felony,  and  the  offender  (hall  fufier  at  im 

*  by  ooatraft  or  igreeiDcot  he  or  they  arc  '<  ca(e  of  felony.*' 


Michaelmas 


•  Michaelmas   Term,  »C56] 

The  Firft  of  William  and  Mary, 


IH 


THE    king's    bench. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  Knt.V  Jujiices^ 

Sir  Giles  Eyres,  Knt,  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt,  Solicitor  General. 


»• 


«; 


The  King  againfi  Cox.  Cafe  48. 

SIR  Thomas  Cox  oi  Gloucefterjhire  appeared  here  upon  his  ifadefcndmt 
recognizance  given  before  Holt  Chief  Juftice  in  the  vacation;  *^^^*J^' 
and  an  information  being  filed  againft  mm  and  others  for  riot,  xJ^cc'cn  L  Ir 
he  was  charged  to  plead  to  it  as  had  been  the  pra£Hce.     But  upon  formation  foi  a 
debate  it  was  faid  that  he  need  not,  and  was  not  compellable,  and  vjj^  te  V'v  "-^ 
yi2&  allowecj  ^o  appear  and  imparl  till  the  next  term,  •  w**^'.!!  nf  xr' 

term. 
»  Balk. 514.    3Mod.2i5,     x  Salk.  367. 

Dove  againfi  Martin  and  another.  Cafe  40 

/^  A  S  E  againft  two  executors ;  one  dies  after  iflue  joined  before  The  a  . 
^  trial :  a  vcrdift  for  Ac  plaintiff.    It  was  moved  in  arreft  of  **"^  5«^ 
judgment,  that  the  fuit  is  abated,    ^lutre  if  abated  ipjo  fa£fo^  or  blrore^tr       - 
pnij  akoeable  by  plea,    i^reed  to  be  error  affignable.  \a)  be  aiii(; 

err  i. 
Cro.  Car.  509.     1  Sid.  131.    3  Lcoa.  5.     1  Leon.  a;.    -Cj* 

(a)  See  the  17  Car.  a.  c8.  and  8*  9  Will.  3*  c«  1^ 
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Cafe  50.  The  King  againU  Machin,  Burchct,  and  others. 

The  Chief  Juf  'X'H  E  DEFENDANT,  being  taken  by  a  mcflenger'of  the  Lord 

S^t\"af^r,"^:  ^    Lovelace's,  aiefjujlke  in  Eyre,  by  his  warrant  to  bring 

ivmt  to  appre-  him  before  him  where  he  fhould  be,  was  charged  upon  oath  for 

hend  a  prr<^on  kilUng  deer  and  cutting  down  young  trees,  fome  of  the  trees  being 

trS«;?  fo"nd  i"  ^  of  their  yards. 

of  thTking'T*  Pemberton  Serjeant  moved  for  their  difcharge,  for  that  no  war^ 
ibreds  on  evU  rant  Can  be  granted  upon  oath  ;  but  upon  a  preicntment  of  the  ver- 
i  rfl^*  P*'*  derors  an  attachment  lies.  Manwood  faith,  There  muft  be  a  prefent^ 
was  fo^dfon^  '^^^  before  there  is  a  warrant  \  here  the  warrant  is  to  brin^  them 
his  rremifes ;  before  him  wherefoever  he  be.  By  chart  a  *  de  forest  a,  9  Hen.  3. 
bat  the  offender  q^  3^  ^o  man  is  to  be  taken  for  vert  or  venijbn,  but  upon  indidment 

mav  be  appie-  /•  /    %  j     *  * 

bo  ed  iiTfco-  orprefentment,  {a) 

B^.  Treby  Attorney  GeneraL     Here  they  are  taken  in  the  «^iw«r ; 

r  -^  1  the  wood  and  timber  which  they  cut  is  found  in  their  houfe  and 
*•  ^/  J  yard.  The  preamble  of  the  ftatute  takes  notice  of  perfons  kept  in 
cuftody  hvforejlers  and  regarders,  but  nothing  is  mentioned  of  the 
Chief  Juftice,  but  only  of  minifterial  officers,  [b)  In  cafe  ofajfe^ting^ 
the  party  is  to  be  taken  prefently.  The  ordinary  minifterial  officers 
cannot  do  it ;  but  the  Chief' Justice,  who  is  a  fupreme  judicial 
officer  may.  It  is  to  be  compared  to  a  conftable  and  juftice  of 
peace  at  conunon  law :  a  Chief  Juftice  may  take  a  recognizance  or 
commit,  even  out  of  the  foreft,  i  Rolls  Abr.  534, 

The  Court,  He  may  be  apprehended  if  taken  in  the  mainour : 
it  is  but  an  incroachment  on  the  common  law  for  juftices  of  the 
peace  to  grant  warrants  before  prefcntment  or  indidfanent;  (r)  the 
court  of  attachments  (d)  is  in  being,  though  the  fwainmote  is  not, 
&c.  (e)  The  words  of  the  ftatute  are  general,  '*  Nomanfliall  be 
taken  or  imprifoned  ;'*  the  words  are  general,  it  is  a  general  law. 
As  to  the  mainour  he  muft  be  taken  ///  it :  the  Chief  Juftice  cannot 
fend  to  take  in  the  mainour,  for  the  mainour  muft  be  at  the  time 
when  the  thing  was  done  or  committed ;  for  if  the  goods  were 
found  about  him  afterwards,  that  is  not  a  taking  in  the  mainour  i 
for  he  might  buy  them,  or  another  leave  them  there,  &c.  (/)  The 
warrant  ruled  to  be  void,  and  they  were  all  difcharged  per  Cu- 
riam. 

{a)  See  the  Regifter  8o.  F.  N.  B.  67.  iiofopinion,thatajufticeof  peacehaspow. 

the  Sratutrt  of  i  £dw.  3.  c.  8.  34  £dw.  c.  er  to  ifTue  a  warrant  to  apprehend  .1  perfoa 

1.7  Rich.2.  c.  4.   4lnfl.  513.  aud  361.  accafed  of  felooy  though  not  mdiffidy  % 

Comm.  73.  Hale  P.  C.  loS.  and  this  pradice  feems 

(^)  See  Manwoo4  on  Foreft  Law,  chap.  now  by  long  cuftom  to  be  cftabliihed,  4. 

9.  number  4}  and  Crompton^t  Jorifdl^oa  Black.  Com.  287. 

of  Courts,  dtle  "  Juftice  in  Eyre."  (</)  See  3  Bl.  Com.  71. 

(c)  This  is  the  notion  of  Sir  Edward  {e)  See  4  Inft.  289. 

Coke94  Inft.  176.  and  the  praaice  is  faid  (/)  See  2  Hale  P.  C.  149.    3  Bl.Cem. 

by  Hawkins  to  be  grounded  rather  upon  71.    4  Bl.  Com.  303.     2  Hawk*  P*  C« 

connivance  than  the  ezprefs  rule  of  law.    2  ch.  15.  C  4i»    Caitiu  791 


Hawk.  P.  C.  132.  But  Sir  Matthew  Hale 


Brookes 
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Bmokes  againft  Cooke.  Cafe  51, 

FJEBT  upon  an  efcapc  againft  the  defendant  as  marflial,  fetting  ^"Z^"^"**"" 
^^   forth  a  judgment  recovered  by  her  as  executrix,  and  the  party  ccurion  on^a"'" 
in  execution,  and  let  at  large.     Frefli  purfuit  pleaded,     VerdiS  for  j^d^ment  ob- 
the  plaintiff.  •        *f?^.^y  ^^ 

Moved  in  arreft  of  judgment,  That  the  plaintiff  had  brought  the  ^^'^."^"b^  ^f„ 

aSion  in  the  debet  and  detinet  in  her  own  right,  virhereas  the  re-  as  execufr^  an" 

coverv,  vt^hich  is  the  foundation   of  the  aftion,  was  as  executrix,  not  in  the  J,r^#/ 

That  the  a^ion  for  the  efcape  ought  to  be  brought  in  the  fame  right,  ^J^'jjl["  *"]?  ^ 

it  being  of  the  fame  nature  and  kind,  and  a  remedy  which  the  Taw  §  c  c     b 

gives  her  to  have  fatisfaftion  upon  that  recovery  ♦  which  (he  had  as  j\^ 

an  executrix,  and  this  courfc  is  an  inverting  of  the  nature  of  the  S.  C.Caith.  49. 

adminiftration.     Sir  George  Reynell  v,  Langcaflle^  Cro.  Jac.  545.  is  ^'^^  "j^^*  .^^* 

cxprcfs  that  this  money  will  be  affets.  Cro.*EU«.  326. 

THOMPSOh  ?  contra.     This  is  brought  upon  a  judgment  by  her,  c  o.  jac.'546. 

and  an  execution  upon  her  fuit,  and  therefore  her  own.  Befides,  it  Lane  79. 

is  helped  by  the  ftatute  of  Jeofails,  and  fo  is  Frewen  v.  Pope,  Sid,  """^  79'^ 

379.     Debt,  for  rent  upon  a  leafe  of  the  teftator,  in  the  deuet  and  ,  Lutw  8*93. 

detinetj  helped  after  verdict,  and   Comber  v.    JFotton   in   Sid.   342.  1  I^.  Ray.  35. 

Action  againft  an  heir  in  the  detinet  only,  aided  by  the  verdict  and  ?«  p^^'JJig^.*.** 

the  ftatute  of  Jeofails,  16  and  17  Car.  2.  c  8.  [a)  (a  d,  x.) 

Holt  Chief  Juftlce,  Where  an  executor  brings  an  a£lion  in  the     *  [  S^  ] 
dihet  where  he  ought  not,  it  is  helped  by  the  ftatute  16  and  17  Car.  Ifanaaion 
2.  c.  8.    But  the  quare  is,  whether  this  action  be  brought  as  execu-  brought  in  the 
tor,  or  in  her  own  right  ?     If  this  be  fo,  and  remains  uncertain,  it  and  u' W  unccr- 
wilJ  remain  uncertain  Itill,  whether  this  juiigmcnt  be  in  her  own  tain  whtfthcr  it 
right  or  not.     In  cafe  of  trover  ox  trefpajs,  if  it  appear  the  wrong  ought  to  be  ia 
was  in  her  own  time,  though  Ihe  be  called  executrix  in  the  deck-  othc^^lt^rhalf 
ration,  yet  it  might  be  in  her  own  right  3  fo  here  it  appears  un-  Bot  b«  amended. 
certain.  8  Co.  159. 

DoLBEN  Jujflce,      If  an    executor    bring  debt    and  recover,  i  Roll.  Abr. 

and  then  an  efcape  of  the  party,  the  fuit  for  the  efcape  muft  be  as  '99* 

executor,  and  fo  it  is  agreed  in  the  cafe  of  Holman  v.  Chute,  Cro.  DouglT/j' ., 

Jac.  685.     And  per  Curiam  judgment  was  arrefted.  {h)  noiii.*     *' 

(tf)  Seealfo  4  &  5  Anne,  16.  it  is  aided  the  mufhal  for  an  efcape,  on  the  trial  of 

on  a  general  demurrer,  Ld.  Raym.  1^13.  which  it  appealed  that  the  prifoner  had 

{h)  But  the  law  in  this  cafe  and  ot  thofc  been  taken  in   execution  on   a  judgment 

cited  in    the  margin   to   the  fame   ef^cdl,  obtained   againft   htm    by  the  plaintiff  at 

fetms  to  be  denied  by  the  cafe  of  Crawford  aJminiftratrix  of  the  huiband.     On  a  rule 

V.  l^fV/tf/y  Dougi.  4.  note  (i),  where  the  for  a   new  trial  it  was  contended  on  the 

plaintiff  in  an  indebitatus  ajfumpjit  declared  authority  uf  Waite  v.  Briggi,  i  Ld.  Ray. 

that  the  defendant  was  iWf^/A/  to  him  as  35.  that  the  action  ou^^ht  to   have  been 


j?/-«ror,and  on  dctnurrer  one  objedlion  brought  by  the  plaintiff  at  admin'^irdtri*^ 

waithat  there  waa  no /ro/'^r  of  the  letters  but  thk  Court  denied  that  cafe  to  be 

of  admin  ilration  ;  but  the  court  (aid  that  law>  and  f.iid  the  inilu.it  the  pijintiff  re- 

f^irt  was  unneceffary,  becaulie    in    this  covered  the  juogmenr,  it  became   a  debt 

aoion  thepisuntiff  had  no  occafion  tohave  dut    to    btr  oTi   record,    and    was   affets 

dcfcribed  hi rofelf  as  «^ffi/if ^r«/6r  ;  and  by  in  her  hands}  for  which  it  was  notnecef« 

Ike  cafe  of  Bonafbof  ▼.  Walker,  iTermRep.  fary  to  declare  zi  admintpratnx. 
1^^  vjiich  W3U  an  a^ion  of  debt  againft 

E  4  Sidtcr 
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Cafe  52.  Salter  againft  Kidley. 

Trinity  Terniy  1  Will,  (f  Mary^  Roll  394  $r  349, 

lairtideiof  ^OVENANT  ona  deed,  reciting  certain  articles  made  be- 
aptement  cxe-  ^^  twcen  A.  and  E.  and  that  one  B.  (hould  perfonn  all  that  on 
2!!dE!trh^S)C'  ^*^  P**^  ^^^  ^^  ^^  performed,  and  that  thcfe  articles  were  made 
A.  lea  a  houfe  between  A.  and  £. ;  but  by  that  deed  B.  did  covenant  and  agree  to 
toE.  andE.  pay,  icc. ;  that  B.  did  not  pay  i  and  that  the  defendant  hath  not  paid; 
;«^»[;^*y^**  ^///^iw/r/^//.     Demurrer. 

comiut  there-        1^  ^'^^  argued,  That  B.  was  no  party  to  diat  deed,  and  fb  not 

in  for  bimfei/  bound,  though  hc  fealed  it ;  and  it  doth  not  appear  thit  B.  fealed 

llri'rii^*^  it   but  by  way  of  recital,  which  is   no  eftoppel.     FiiU  Cro,  Jtc. 

^eTi^  pay  3S9-     ^«-  -^"^  56.     2  Inft.  673.     That  in  cafe  of  an  indenture 

dberent.  and  between  parties,  none  are  bound  but  the  parties, 

figa  the  deed, 

aoaaionof  THOMPSON  e  c^ntrOy  cited  40  Edw^  3.  pL  5,  that  in  a   deed, 

***•****"*»  **°  (and  non  conftat  by  the  book,  whether  poll  or  indented)  if  there  be  a 
byEfwiliUe  covenant  by  another  man,  and  he  feal  it,  he  is  bound.  Fitzh. 
agajAft  B.  «  Obligation**  16.  though  the  words  are  the  words  ♦  of  the  leffee,  yet 

8.  C.  Cartb.76.  if  the  leflbr  feal,  he  is  bound. 
S.C.  Holt-  210. 

Cro.EUx.ai2.  Holt  Chiif  Jti/fice,  This  doth  not  appear  to  be  an  indenture, 
C^'ut.  229.       ^^  *^  ">^'"  qu$ddamfcriptumfacl.* 

slioU.  Abr.  22.       Levinz.     Though  not  an  indenture,  yet  if  it  be  between  par- 

j  Salk.  197-214-  ties,  it  IS  the  (ame  thing  as  to  this,  and  none  are  bound  but  the 

%  Com.  Dig.       pjirties.     Thofc  old  cafes  which  Thompson  cites  are  all  of  deeds 

Pmi^'  27!  76^-  ^  ^^  ^^  perfon ;  and  then  1  agree,  if  it  be,  **  I  -//.  do  oblige 

^  myfelf,"  and  at  the  end,  "  I  B-  do  promife,  Wf."  and 'both  feal,  both 

*  [  59  ]     are  Dound.     There  may  be  fevcral  deeds  upon  one  parchment.  But 

this  cannot  be  fo,  for  this  is  thruit  in  the  midll  of  all  the  covenants : 

this  can  never  be  taken  to  be  a  feveral  deed;  and   therefore  B. 

being  not  bound,  we  are  not  bound,  for  we  are  only  to  perforin 

what  he  was  obliged  to  perform,  and  non  conjlat^  but  in  the  recital, 

that  B.  K.  Jed^  and  a  recital  in  an  indenture  is  no  ^Jloppel^  though  ic 

be  in  the  condition  of  a  bond.     Co.  Lit,  352. 

lo  anaatooof  Levinx.  There  is  another  fiiult;  it  is,  B.  held  the  lands  fron^ 
covenant  for  the  faid  1 3th  day  of  April  to  the  15th  of  April,  anno  proximoy  ^ni 
n^^^-g'y™*"^  °^  a  breacli  is  affiened  in  non-paymtnt  of  rent  wear  aJ  dicimum  quinr 
^Xi^tri.uii  '^w  diem  Aprils  :  it  was  from  the  tbirteenthy  fo  that  it  began  upon 
to  1$  Apr  i  wino  the  fourteenth^  and  then  it  end<i  the  fourteenth^  for  there  cannot  be 
^ffi^d  th 7ih**  ^^^  frirtc^nths  in  one  yea«'. — Answer.  If  it  had  been  deht  for 
TOM^asin*lr-^  r/ii/,  it  might  have  been  ill,  but  in  covenant  tp  fey  it  was  arrear  is 
mTBddec'muM  well  enoush  [quare  differentiam)  smd  ^^.  fnit  ad*'  is  excluiive.— ^ 
fov^'^'i^i*  Levinz.  Suppo.ing  "  ad"  cxclufive,  that  will  not  help  it,  for  the 
"/  year  ended  the  thirteenth. 

Moor.  40*  ^ 

cC).  1.  QO.  Co.  Jjc.  135.  2$S.  J  Buift.  177.  3  Biilft.  144.  Co.  Lit.  46.  Sciles,  118.  and  fee 
Hie  cafe  of '^ugb  v.  the  Duke  of  Lt  rd»,  C^^wp.  714.  ihac  the  word  frmm  may  mean  eicker  hulti/hft  or  ex^ 
dufivty  according  to  the  context  and  fubjcd  BMtterj  and  the  coiut  will  cooftrue  it  fo  as  to  cffedua^  th^ 
deeds  of  the  ^artiet*  .  .       ^.  • 

Holt 
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Holt  Chief  Juftice.  Why,  cannot  a  man  oblige  himfelf  by  a  Saite* 
deed,  if  there  be  exprefs  words  for  it,  and  he  feals  it  ?  Suppofe  at  kim«t. 
the  end  of  an  indenture  it  be,  ^'  And  be  It  known  unto  all  rlien, 
"  That  J.  B.  for  himfelf  covenants,  &c."  and  he  feals  it,  why 
fliould  not  this  oblige  him  ?  A  man  cannot  take  immediately  where 
he  is  not  a  party ;  but  where  do  you  find  that  a  man  cannot  give 
without  bei^  a  party  ?  In  a  deed  of  feoffment,  a  warrant  of  at- 
torney to  A.  not  a  party  is  good  now,  though  formerly 
held  to  be  odierwife.  General  recital  is  not  an  eftoppel,  but 
a  recital  of  a  particular  fa6t  is  fo.  i  Sound.  8.  i  Infi.  52. 
Adjormaiur.  (a) 

(tf)  Tb«Co9»t  was  clear  in  opinion       ant  upon  this  deed,    S.  C.  Carth/  77. 
twctbe  adion  did  lie  a^ainft  the  defend-       S.  €•  Hole  211. 


<J 


*  Whitmore  againfi  Manucaptors  <?/ Wheeler.  Cafe  53. 

♦  r  60  I 
CI  RE    FACIAS  retornable   die  Luna  toft  quindenam  trinitat*.    Ar^-f- 

T  he  defendants  plead  in  abatement.  That  quindena  tr'tnitat*  is  turnableonSS^ 

held    on    Monday,   and  fo     it    (hould   have    been    in    quindena  ^jr  after  fifteea 

trinitaf.  Demurrer.  Jiys  of  the  Holy 

Trinity  ts  good. 

Per   Curiam  held  well  enough,  bccaufe  the  Sunday  is  A^.J^'J^g^ 
proper  return-day,  and  fo  Luna  foft  is   well  enough.  ^4^. 

But,  byTREMAiNE,  in  Rodd  v.  Evans  (tf)  in  this  court,  a  writ  |^^'*|f* 
Id  ill  becaufe  fo  returnable,  in  the  cafe  of  a  iherifF's  bond.  StnuSn. 

I#d.  Ray.  15*9. 
2  Burr.  1 1 87.     3  Tcnxi  Rep.  64X 


held 

(tf)  3  Keb.  s6a 


Bofworth  againft  Ringolc.  Cafe  54. 

Trinity  Jerm^  I  JyilL  faT  Mary^  Roll.  394. 

TN  zfcire  facias^  letters  teftamentary  ought  to  be  (hewn  at  the  end  s.'cjCarth.  6o. 
of  the  writ,  if  brought  on  a  judgment  recovered  by   a  tefta-  But  fee  Ante. 

tor.  P]K«  5«>  note 

Young  againft  The  Hundred  of  Tedcombc.  Cafe  55 

ACTION  upon  the  ftatute  of  hue  and  cry,  and,  after  vcrdidl,  ^n  aaion  on 
*^  excepted  in  urreft  of  judgment,  That  the  robbery  is  laid  to  be  «„^^''/,^ 

S  .  ^  propi  quendam  locum  vocaf  Four  Miles  Gate  infra  bun^  it  good  after 
**ir«f  prad*  in  cm.  Dorset  prad.''  ^crdia  aithoii|h 

'^  ^  It  do  not  dired- 

And  fefiot  certain  that  the  robbery  was  in  Ac  hundred;  for  it  ^J/^J^l^^    ,^ 
IBigfat  bf^  out  of  the  bundredi  and  yet  nigh  a  place  within  the  hundred.    ^^hiTtb^^b^n. 

Hutt.  l»5.    N07.  155,     X  And.  159- 

But 
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But  PER  Curiam  infra  hundred^  (hall  refer  to  both  j  befides,  it 
is  after  a  verdi(St. 

Another  exception,  That  it  doth  not  fay  it  was  in  the  high' 
way.     The  Court.     The  law  is,  That  it  muft  be  in  the  high- 
way, and  otherwife  they  could  not  have  had  a  verdift ;  but  this  is 
laia  according  to  the  ftatute,  and  the  precedents  in  Rajial  and  Coke 
-      are  accordingly  without  mentioning  any  thing  of  a  high- way.     Be- 

that*th?robbe?J  ^^^^  '^  "^"^  *"  ^^^^  ^^^^  ^^  ^^.  *^  day-time,  but  it  need  not  be 
wasinf/»e  bigb^  avcrred  in  the  declaration  that  it  was  in  the  day-time,  {^a)  Judg- 
«'^*  ment  for  the  plaintiff. 

s.  c.  3  Mod. 

258.  S.  CComb.  150.  S.  C.  Carth.71.  2  !^on.  175.  ix  Mod.  8.  x  Mod.  221.  7  Mod.  159. 
•Owen  7.  Salk.  614.  3  Com.  Dig.  •<  Hundred"  (c  2.)  i  Wilf.  41a.  437.  2  U.  Ray.  828.  2  Sara. 
loix. 


YOUN0 

V. 

HUKDRED    OF 

TXDCOMBK. 

A  declaration  on 
the  ftatute  of 

MUI  AKD  CftT 

!a  good  after 
rerdid  though 


{a)  1  Sid.  263.     7  Co.  6.    Stilci,233. 
Moore  620.     I  Leon.  57. 


Cro.  Elia.    270.    735.       Cro.  Jac,    106, 


Cafe  56. 
•[61  ] 

A  writ  of  en- 
quiry retumablt' 
en  a  day  out  of 
term  11  bad. 
S  C  Carth.  70. 

The  norit  may 
be  amended  by 
the  fW/$  and  the 
ro//by  thewr/f. 

S.  C.  Carth.  70. 
Cowp.  425.  841. 


*  Hammond  againjl  Purfell. 

"TX^RIT  OF  ENQUIRY  awarded,  rctornable  ^^  die  Veneris prox^ 
P^ft  crajiino  ajcenfionis^^  which  is   out  of  term,  whereas  it 
fliould  have  been  "  tn  crajiinj^  held  ill. 

But  moved  to  be  amended.  Per  Curiam  not  amendable*  for 
if  the  av^rd  were  right,  ihey  would  mend  the  writ  and  return  by  it ; 
or  if  the  writ  were  right  the  award  might  be  amended  by  it.  But 
both  being  fo,  held  ill,  and  not  amendable, 

Dougl.  376. 730. 


Cafe  57. 


Matthews  againjl  Gary, 
Eajier  Ternty    3  Jac.  2.  Roll  320. 


lntrefpafs,^for  nPRESPASSfor  breaking  and  entering  his  houfe  and  talcing  ^ 
«nde?proceft  ^^^^^^  tankard,  and  detaining  it  till  he  paid  five  pounds.     The 

from  a  court  leet  defendant  pleads,  that  the  plaintiff  was  prefented  for  a  nuifancc^ 
it  i»  futficicnt  j^d  upon  that  prefentment  was  amerced  five  pouiicis,  and  that  the 
S^ce^  thauhcrc  defendant  took  it  by  warrant  from  the  Dean  and  Chapter  of  WeiU 
viiA%prej€titmtnt  minlter,  whole  the  leet  was,  &c.  The  plaintiff  replies  de  injuria  fua 
upon  which  the    propria  ABSQUE  HOC  that  he  was  guilty  of  the  nuifance.     The  de- 

proccfs  ffuedjfor  f.     ^      ^  1       ^,  o        / 

^her.cfcntmait  fcndant  demurs. 

BoNYTHON.  The  prefentment  is  not  traverfable,  (^7)  and  fo  is 
5  Hen.  7.  3.  41  Edw*  3.  26.  Bro,  tit.  Prefentment  en  courts  I.  5.  45 
Edw.  3.  8.  It  is  enough  to  juftify  the  omcer  from  being  guilty  of  a 
trefpafs,  that  there  was  a  prefentment  and  amerciament,  and  whe« 
ther  true  or  not  is  not  for  the  officer  to  confider. 


is  not   traver- 
fable. 
S.  C.  3  Mod. 

«37- 

S.  C.  Carth.  73. 

S.C.  3Salk.52. 

S.  C.  Holt.  408. 

S.  C.  Comb.  76. 

Slcin.  587.     Cio.  Eliz.  885. 


1  Salic  107.    Fitsg.  46. 108.     Stra.  847.     5  Com.  Di^.  <<  Pleader*^ 


(tf)  Rex  T.  Ronpel^  Cowp.  458, 


Th5 
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The  Court.    In  trefdafs  it  is  fuHcicnt  to  juftify  the  oHccr     Matthewi 
that  there  was  fuch  jl  prefentment,  becaufc  this  adlion  tries  the  au-         Ciuir. 
thoricy,  wiiereas  in  repUvin  the  fuit  is  not  fo  much  for  danaages  as 
to  trv^  t.i^  r.^nt,  and  cliero  ic  is  not  enough  to  fet  oat  an  authority 
as  to  make  out  the  right. 

ThompSvIK.  They  have  not  faid  per  /«.7?7V^///;«  of  the  ftcward,  ApicaofjufH- 
for  m  tivfpdls  they  cannot  juftify  without  a  ^00 J  autnority,  and  that  *^/uadi^proI 
the  ft;^  v.rd  only  cm  givj.     Li  fViifon  v.  Hjrdinjhamy     Hob,  129.  cew o/" a C3«ff 
it  is  by  precept,  6V;.    Eliz.  ()()^.     Per  Popham  a  bailitF  cannot  /«■ . -he <i.-feod- 
di.traia  A'.Mout  a  .variant;  bat  by  Gaudv  hs;  may ;  but  that  was  ISje^t^e ^tho- 
in  r^'^i'vln:  but   ne  j  the  dcfcnJant  is  not  faiJ  to  be  th  :  lord's  bai-  r'ty  under  whick 
lirf.     /^.7r    Ifjorc  84.7.  pT  m  inditum  of  the  conftable  necelFary,  h''^*«J»w4i. 
Mjo  c  573.  a  precept  1^-  neceflary.  ilftiw^rdi  l»t 

Bjn'YTHON  e  contrj.  Good  without  a  warrant  from  the  ftcward;  the  rightonlv 

it  is  a  ducy  for  which  the  lord  may  diftrain  *  or  bring  debt.     If  it  ^^^^^  he  aas 

be  lawful  fnr  the  lord  to  diftrain,  it  will  be  good  when  his  fervant  "^"ft***^"* 

doe«i  it :  here  is  an  int-Tcft  vcfted,  and  furcly  the  lord  may  diftrain  ^^^  |''**  ^^ 

without  Lave  from  the  fteward.     In  thj  earl  of  Bedford^ $  caje^  (^)  stin.  587. 

in  an  avowry,  is  no  precept.     In  26  Hen,  8.  8.  no  need  of  a  pre-  Carth.74. 

cept.  In  Grejli/s  caje^  (^)  no  mention  of  any  warrant.    In  Godfrey's  ^s^ik*^* 

caje^  (d)  is  none.  Fiug.  U'^is. 

Court.  In  an  avowry  as  bailiff  to  the  lord  you  need  not ;  but  in  Stra.  847. 11S4. 
trefpafs  you  are  there  to  juftify  y  )ur  auchority,  and  that  muft  be  by   Lg^""*     ** 
warrant  from  the  ftcward.  Upon  the  prcfumption  that  all  perfonsare  Ld.kay.  309. 
prwfent  in  the  le?t,  was  the  old  reafon  w'^y  it  was  not  traverfable.  [e)   ^^^'  >530' 
nje  Cro.  E/iz,  187.-^  Leon,  8.  Moore 'j^.  He  muft  ;illedge  the  truth     «  f  62  1 
of  the  feci,  and  the  eftreat  drawn  out,  or  warrant.     '1  he  fteward 
cannot  amerce :  Antiently  two  were  fworn  to  affere ;  now  the  fame 
jury  do  both;  but  the  jury  may  not  amerce,  certainly,  without  any 
afferement;  the  judgment  is  jw^:/ tf/Ti^n/Wwr,  dien  tlie  jury  afcer tain 
i'-  (/) 

DoLBiN  Jujiice,  You  ought  to  fay  there  was  fuch  an  offence 
committed,  and  a  prefentment. 

Holt  Chief  Jnjlice,  You  need  not  in  trefpafs  where  you  do 
juftify.     Stephens  v.  Hayes^  C.  B.  30  Car,  2.  {g) 

DoLBis  Juflicc.  If  you  juftify  out  of  the  admiralty  court,  muft 
you  not  fay,  it  was  infra  jurifdi^iionem  ? 

• 

Holt  Chief  Jujrice.  No,  you  need  not,  becaufc  perhaps  there 
was  no  caufe  of  aftion;  they  muftalledge,  that  it  was  not  (A)  but 
fK;owry  goes  to  the  right  whereas  tr^pafs  doth  not.   (1)     In  an 

H)  Cro.  Elix.  14*  (f )  See  the  cafe  of  Stephens  v.  Haugh* 

(OCaEat.  119.    8  Co.  67.  ton,  Stra.  847. 

(d)  II  Co.  (b)  Sec  the  cafe  of  Rowland  ▼.  Tealei 

(r)  Rex  ▼.  Roupti,  Cowp.  458.  Cowper  18.  and  Trevor  ▼.  Wall,  i  Tenn 

(/)  F.  N.  B.  75.     I   Roll  Abr.  542.      Rep.  151. 

•  Ur.  006.    Andr.  47.     Scrx  847,  4          (i)  Blimt  T.  WhiCaker,  i  Leoo.  24a. 
Qom.  Dif-  17^ 

avowry 
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Matthiwi    avowry  the  command  is  not  travcrfable,  but  where  you  juftify  a 
^^"^'^^         trefpais  you  need  not  aver  the  thing  but  the  authority,  (i) 

Holt  Chief  Ju/Itce,  and  Eyres  Juftice.  The  amerciament 
ought  to  be  the  a6t  oithe  courts  and  the  affeering  to  be  by  the  jury  i 
the  jury  cannot  amerce:  the  cafe  of  ff^tkon  v.  Haraingbam  in 
Hobirt  129.  is  not  law. 

DoLBiN  Juftice.  The  jury  do  amerce,  and  there  are  alFeerors 
particularly  lox  that  purpofe  appointed. 

If  the  juiy  amerce  (fays  Holt)  to  a  particular  fum,  then  there 
is  no  need  of  an  aiFcrement. 

DoLBiN  Juftice,     For  want  of  a  warrant  the  plea  is  ilU 

And  fo  PER  Curiam  judgment  for  the  plaintiff. 

(»)  Raft.  Ent.  606.     Thomp.  Ent.  311.  346.     Cro.Elir.  8Jj. 

Cafe  58.  *  North  againft  Carroth, 

•  I  63  ]  Hoc  Terming  hfe  RoU^  G.  Wooward  Attorney  in  it. 

to^tw*b2^f  'T^HE  fame  cafe  and  the  fame  rule;  but  only  two  exceptions  more 
a  pariianient  Were  taken  to  it.     They  plead  an  adl  of  parliament  held  di0 

beld  tt  fuch  a     £//jg,  per  prorogat\ 

iMihgMd.  Hlj  becaufe  that  was  the  firft  day  of  fefiion,  though  they  were  by 

iLc^.  S96.         writ  called  on  a  former  day,  and  without  fitting  ordered  to  that 

12  JAaa   £09. 

Ld.Ra7.a10!  Per  Holt  Chief  Juftice,    It  is  well  enough,  for  it  was  a  par- 

34J-  liament  held  by  prorogation  that  day;  though  according  to  Dyer  it 

D(wgl.97.iiotis.  ^ould  be  ill  to  fay  held  the  firft  day,  and  continued  by  prorogation^ 
for  they  never  met  and  yet  were  prorogued. 

A  coiporatioii  ANOTHER  EXCEPTION  was,  They  fay  that  the  abbot  and  covent 

?J^2Jt  riSt      ^^^^  feized,  whereas  it  fhould  be  the  abbot  in  right  of  his  covent. 

it  ii  feiaed.  ■  Plow.  103.     10  Co.  34.     2  Lev.  63.    i  Leon.   153.     Cro.  Elia.  131.     5  Com.  Dig. 

«  Pleader**  (E.  fta.)    Dougl.  149. 

Cafe  59.  Stephens  againft  Etterick. 

After  a  writ  of    /^O  V  E  N  A  N  T.    Writ  of  enquiry  awarded,  executed,  and  re- 

•iiqairy  executed   \^   ^^^^d,  but  not  filed, 
•od  fcturaed  the  '  - 

^^f'tX      Sir  Francis  Wiknington  moves  to  difcontinue.     ^er.    If 

wt  the  ddLi'  it  could  without  confent  of  the  defendant :  he  urged  that  it  might 

•At*t  coofeot^     ^th  leave  of  the  court.     This  judgment  is  but  the  award  of  an  en- 

!ll!!l!II*i!l!!li      quiry ;  it  is  an  interlocutory  aft  of  the  court;  there  is  nothing  re- 
return De  00c         f      *,  .  .     •'         f     cl*  r  ^\^  ^  ^i. 

iled.  duced  to  a  certamty ;  it  is  a  direOion  of  the  court  more  than  a 

Sw  C.  Comb.  17a    S,  C.  Carth.  86,    S.C.Holt.  155.    iRoUAbr.4S7.   a  Leir.  114. 109.    BamesiTO, 
B.  R.H.  194.     iB»lft.2i7.    I  Salk.  178.   Stra.76. 116.    3  Burr.  1451.    4  Bars.  1927. 

judgment; 
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judgment ;  death  of  one  or  another  abates  the  fu!t ;  in  cafe  of  a 

ibccial  verdift  it  may  be.     Earl  of  Oxford* s  cafe,  Cro.  79.  93.     i     iTT»iicr. 

Sauni.  30,  37.     Where  the  writ  is  abateablc  by  the  death  of  die 

party,  it  is  difcontinUable  by  the  plaintiff. 

Mr.  Crisps  i  contra^  A  continuance  is  where  both  parties,  have 
a  day  to  appear.  A  difcontinuarice  is  where  the  party  is  put  out  of 
court,  becaufe  he  doth  not  appear.  He  cited  Rajial  144.  i  Sid.  14. 
Dyer  195.     Here  is  no  opportunity,  for  here  is  no  dies  datus. 

Curia.  In  RoWs  Ahr.  tit  "  Contin*^  is  this  very  queftion  put 
upon  a  verdid,  and  held  he  cannot.  Here  is  no  difference ;  here  is 
2,  judgment  by  Nihil  dicit^  and  an  enquiry  awarded  and  returned.  If 
die  pkintiflF  will  not  enter  a  continuance,  the  defendant  may  in  this 
cafe.  DoLBiN.  He  cannot  difcontinue  without  confent,  and  fo  ruled 
PER  Curiam. 


♦  Palmer  againji  Keblethwaite.  Cafe  60. 

Eafter  Temu,    36    Car.   2.    Roll  448.  *  [  64  ] 

/^  A  S  E.  The  declaration  ftates.  That  the  defendant  did  malici-  '?  tn  taion  for 

oufly  throw  down,  and  break  a  great  part  of  an  ancient  dam,  ^^^^  \^ 

whereby  he  did  divert  a  great  part  of  the  water  of  the  (aid  river  fafficieattofif 

puecumre  confuevit  et  debuit  to  a  mill  of  the  plaintiff.     The  dc-  f.*^«»w»««- 

fendant  pleads.  That  the  place  where  the  dam  ftood  was  the  defend-  ^y!^^\^l^^ 

ant's  foil ;  that  by  means  of  that  dam  the  water  run  to  a  mill  of  the  mill,  withooc 

defendant's,   and  fo  to  the  plaintiffs;   that  the  defendant's   mill  ^f**"**"*! 

fell  down,  and  fo  the  water  was  diverted.     Demurrer.    Plea  agreed  JL^  |,f^ 

ill.  ficieat  tide 

tfainft  a  wrmti 

Arp;ued  that  the  declaration  was  ill,  becaufe  it  doth  not  prefcribe  dnr. 

for  this  water-courfe  nor  doth  he  fay  it  was  an  ancient  mill^  fo  that  S.  C.  3  Mod^S. 

it  doth  not  appear  to  be  matter  prefcriptible;  all  that  is  under  the  |.' c!  CwtL' J^' 

per  inde  is  no  expreffion  of  the  ancientnefs  of  the  mill,  [a)     Surely  s.  c.Comb.  9. 

it  is  not  enough  to  (ay  he  was  feized  of  a  piece  of  land,  and  the  S.  c.  SJdo.  65. 

water  run  thither,  with  a  per  quody  he  loft  the  water  that  run  "^S-  ^^^^^ 

thither :  this  \%  no  more  than  if  he  had  no  ancient  mill.  Ante.  7?  iV 

Per  Hoyle,  If  there  be  a  good  caufe  of  aiSlion  laid  in  our  1  Veat.  3*19. 

declaration,  it  is  with  the  plaintift*:  if  there  be  an  injury  done  by  *75' 


vHiere  the  declaration  is  upon  the  pojfejfion  againft  a  wrong  doer ^  ^To,Q^t.  $oq. 
there  we  need  not  fey  that  it  was  time  out  of  mind,  {c)     I  rely  upon  Owca  109.  • 
the  cafe  ti  Eden  v.  Marche^  m  Palmer  Id)   and  Mr.  Justice  4Mod.  423. 17$. 

3  Lev.  a66. 
9  Lev.  14s.     Lotw.  120.     I  Leon.  247.     Skin.  316.     11  Mod.  100.  151.   Stra.  1004.  1238.     JLd.  Raf« 
J4t.48S.     I  Burr.  440.    4  Bac  Abr.  25.     1  Term  Rep.  428.     3  Term  Rep.  768. 

<«)  Sm  the  cafe  of  Raftal  v.  Haoford,  (r)   Cro.  Car.  499.  575.   Palm.  Rep. 

1  Lctai.  273.  acx>.    Ante,  pa^e  7,  cafe  xa. 

{h)  See  BraaoB,  b.  4.  c.  3.  and  LuU  {d)  Cited    in    the  cafe  of  Rutland  r, 

•Qd'f  caii^  4  Co.  S6.  Bowler,  I'alm.  Rep.  290. 

Dodderidge's 


6i 

Palmie 

K.EItI.S- 
TSWAITX. 
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Dodderidge's  opinion,  there.  Befidcs  !  may  have  a  property  in 
the  water  for  other  ufes  ihan  that  of  niy  mill,  and  then  it  is  well 
laid  here.  In  Fletcher  v.  Putimr^  15  Car,  2.  Cafe  for  flopping 
up  lights,  held  an  action  lay  for  the  li^Utii  of  a  new  h..ufe,  1  need 
not  fay  the  houfc  is  ancient,  wiicre  a  gutter  is  flopped.  If  we 
bring  an  action  for  not  doing  a  thing,  .ve  iiiuft  fay  it  was  ancient, 
but  if  we  lay  a  misfeazance  it  is  otherwifc.  In  Thcolars  Dlgeft  of 
writs,  de  executor*^  the  executor  may  bring  an  action  for  a  cheft 
againft  a  ftranger,  though  it  do,  with  the  writings,  belong  to  the 
heir. 

Holt  Chuf  Juftice  faid,  Suppofe  a  water-courie  run  to  mjr 
ground,  and  L  have  no  ufe  for  it,  and  one,  upon  another  ground, 
divert  it  before  it  come  to  *  mine,  will  an  action  lie  ?  Is  not  this 
the  iame>  mufl  you  not  lay  fome  ufe  for  it  ?  But  you  will  fpcak  to 
it  again,  &c.  {e) 


(  #  )  This  was  a  wait  of  error  on  a  judg- 
ment for  the  plaintiff  in  the  Common 
Pleasy  S.  C.  3  Lev.  133.  on  a  fpccial  vrr- 
did  on  one  cuunt^  ai;d  demurrer  to  another, 


S.  C.  Skin.  68.  175.  and  the  judgment  was 
allirmed,  S.  C.  3  Mud.  52.  S.  C.  Garth. 
85. 


Cafe  6 1. 

In  tkfmimimiitk 
wmtnider  the 
tenant  after  ap* 
yearanceby  at- 
torney and  i<itie 
joined,  cafts  an 
ffiim  inftead  of 
afpearing  on  the 
letnm  or  the 
«iarir«  J  which 
cflbin  being 
challenged,  an 
imparlance  is 
Crantnd  t  if  the 
tenant  at  the  en- 
faing  term  do 
not  (ave  his  fir  ft 
default,  tliede- 
aiandant  may 

mem  although 
no  petit  cape  has 
been  awarjcd. 

S.  C.  Ante.  20. 
S.  C.3LeT.67. 
S»  C.  (^arth.  45. 
S.  C.Latw.489. 
Co.  Lit.  73. 
6  Co.  19. 
aiBft.}4S. 


Sleigh  againft  Chetham. 

TTRE  B  Y  now  argued  for  the  plaintiff  in  error.  That  the  judg- 
ment final  is  erroneous,  for  that  a  petit  cape  ought  to  have  been 
awarded.  An  elToin  is  an  allegation  of  an  excufe  for  non-appear- 
ance; if  not  legal,  it  is  as  if  there  were  none:  there  are  but  two  forts 
of  defaults ;  one  before  appearance,  and  one  after ;  in  the  latter  cafe 
the  party  is  to  be  brought  in  upon  a  petit  cape.  Another  fort  of 
default  which  is  improperly  called  fo,  is  where  a  man  imparls  to  a 
time  certain,  and  being  called  the  fame  term  and  doth  not  appear, 
this  is  called  a  d;:parture  in  dcfpight  of  the  court,  [a)  This  ill 
efibin  when  turned  to  a  defimlt,  which  was  when  it  was  judged  ill, 
was  a  favable  default,  and  then  a  petit  cape  ought  to  have  iiTued ; 
this  amounts  to  no  more  than  a  default,  and  was  favable  by  the  death 
or  imprifonmcnt  of  the  attorney,  [b)  This  is  a  real  adion  and 
concerns  the  freehold,  and  is  a  matter  of  the  greateil  value,  and  the 
greateft  favour  is  given  to  the  poficfTors  of  it.  In  perfonal  actions  a 
default  after  appearance  is  peremptory,  (r )  The  law  gives  great 
delays  and  benefits  to  the  polTeflbr  of  land;  by  this  hafty  judgment 
the  inconveniencics  happening  to  the  tenant  is  the  lots  of  nis  freehold  : 
neverthelcfs  his  default  was  &vable;  now  there  is  no  way  to^favc 
it,  but  upon  this  procefs  of  petit  cape ;  he  could  noc  (ave  it  before 
it  was  adjudged,  and  he  could  not  fave  it  after,  becaufe,  by  the  default, 
he  was  turned  out  of  court.  This  method  takes  away  the  opportuni- 
ty of  receiving  the  wife  or  reofiainder  to  come  in  (^)  and  be  tenant  by 


(d)  Co  Lit.  159. 

{b)  5  Hen.  3.  pi.    7.     Raftal  585. 
Hen.  4.  pi.  14.     IX  Hen.  4.  pL  87. 
{()  Co.  LiL  134. 


{d)  II  Co.  39.  and  fee  alfo  Dyer  103. 
315.  341.  21  Alfixe»pl.  11.  24  £dw.  3. 
pi.  ^9.    17  £dw.  2.  pi.  173. 


receipt* 
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receipt.    In  Mitcalf*s  cafe  it  is  faid  the  fcTne  was  received  upon       Sliicm 
the  return  of  the  petit  cape.     Then  for  authorities,  9  Hen,  5.  12%  a    Chetmam, 
petit  capi  was  awarded,  Cro,  Car,  517.  Jones  412.     1  Roll  Mr,  45 
Edu*,  3. 19.   Kehuay  41.  3  Hen,  4.  4  Jbyer  24.     All  thefe  cafes  are 
but  one,  and  ftrongcr  than  thofe  i  for  there  was  an  ill  voucher,  and 
yet  a  petit  cape  awarded. 

Objection.  Here  is  the  party  called  in  adfalvandum  defaltam^ 
and  he  did  not,  and  fo  is  the  entry  made.  Answer.  He  could 
not  (ave  his  default,  for  no  man  can  do  it  but  when  he  comes  in 
upon  proccfs.  The  defaulter  was  not  ♦  in  court  to  fave  his  default,  *  [  ^^  ] 
having  no  fummons  or  procefs  to  call  him :  he  was  not  there  as  a 
party  appearing  for  that  purpofe,  he  was  only  there  to  defend  his 
eiToin  as  it  was  challenged,  but  not  to  fave  the  default,  7  Hen,  4. 
24.  An  efibin  was  caft,  the  tenant  was  refummoned,  becaufe  the 
court  had  adjourned  it,  and  taken  time  to  confider  of  it. 

Objection.  This  default  is  after  imparlance,  and  therefore 
judgment  final.  Answer.  None  of  their  cafes  come  up  to  the 
purpofe  when  they  are  diftinguiflicd  and  underftood;  for  all  their 
cafes  are  to  be  underftood  of  an  imparlance  to  a  day  certain,  or  a 
day  uncertain  in  the  fame  term  in  which  the  imparlance  was  taken : 
this  is  the  true  intendment  of  all  thefe  books,  and  I  do  agree,  that 
fuch  a  dcfiult  as  a  departure  in  defpight  of  the  court  will  be  peremp- 
tory, and  Br^k  [e)  gives  the  reafon  of  it  becaufe  the  term  is  but  one 
day.  In  the  cafe  of  Lilburne  v,  Heron-^  (f)  it  is  that  a  default  after 
appearance  is  when  it  is  a  default  upon  imparlance  immediately 
after  it,  and  then  he  may  be  more  ftiffly  held  to  it,  becaufe  the  con- 
tinuance is  by  imparlance ;  but  this  continuance  here  is  not  by  the 
imparlance,  but  by  an  adjournment  two  terms  after. 

Objection.  That  in  a  writ  of  right,  a  default  after  the  mlfe 
joined  upon  the  meer  right  is  final ;  but  the  cafe  of  Penryn^  5  Uo. 
85.  is  quite  contrary  to  the  cafe  of  Lilbourn  v,  Heron^  and  fo  is 
the  year  book  of  38  Edw,  3.  pi.  13.  39  Hen,  6,  pi,  16.  pL  17. 
becaufe  it  is  a  departure  in  defpight  of  the  court.  But  admitting  it 
to  be  a  fpecial  cafe,  and  no  argument  to  be  drawn  from  it ;  and  fo 
is  39  Hen.  6.  pL  16.  pi,  17.  yet  the  year  book  fays,  it  is  in  that 
fmgle  cafe,  and  not  to  be  extended  further;  and  the  12  Hen.  T*pl* 
10.  gives  the  reafon  for  it,  becaufe  it  is  the  higheft  writ.  There  are 
other  proceedings  in  that  than  in  any  other  writ.  Jn  a  writ  of 
right  there  is  no  challenge  to  the  inqueft :  the  tenant  muft  begin 
to  give  evidence  on  the  iffue  of  meer  right,  for  he  is  quafi  aSiorj 
and  hath  a  perpetual  judgment  for  him  for  an  enjoyment,  [g)  If  a 
releafe  be  pleaded  it  is  triable  by  another  common  jury,  and  a  de- 
fault after  that  is  not  peremptory,  {h)  In  all  cafes  where  default  is, 
except  on  the  meer  right  a  petit  cape  (hall  go,  and  the  default  is  not 

(0  Bro.  Abr.  title  «  Departure,"  7  Hen.  {g)  Co.  Lit.  294. 

4-  P^  19-  {b)  Brook,  <<  Droit,**  pi.  30  and  48;  and 

(/}    Cro.  Jtc,   291.     Yclr.   an.     j  Statham  Abr.  ** Droit,**  the  laft  placitum 

BniiL  159.     bee  alio  2  Saand.  46.    Co.  but  one. 
Lit  355.     Djti  24.  98.    5  Co.  85.     3  BL 
Cool  195. 

peremptory. 


Slixgb 

Cbbtbam. 
•C67] 
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peremptory.    As  to  the  24  Hin.  6.  //.  28.  that  may  be  anfwerecf^ 
becaufe  the  matter  was  tried. 

*  Trinder.    The  judgment  final  was  well  given.     An  eflbin 
caft  when  he  had  an  attorney  was  an  ill  ellbi%  and  then  the  cllbin 
being  difallowed  that  tmns  to  a  default.     If  a  tenant  make  default 
before  appearance  a  petit  cape  iflues ;  if  it  be  after  appearance  and  a 
general  imparlance,  there  is  caufe  for  a  final  iudgmenti  becaufe  it  is 
a  defpight  to  the  court :  otherwife  on  a  dies  datus  given  by  the  courts 
there  ifllie  was  joined  and  a  venire  was  awarded,  and  at  the  return 
the  default  was.    This  is  a  very  great  delay  to  the  party,  and  a  con- 
tempt to  the  court ;  fuch  is  fatal,  if  after  the  rmfe  or  iiRied  joined.  (1) 
If  fo  in  a  writ  of  right  where  judgment  is  fatal  and  final,  much 
more  here  in  an  aAion  of  inferior  nature.     Before  iiTue  joined  it  is 
otherwife.  (i)     I'his  is  a  fpecial  de&ult,  and  fuch  a  kind  of  crimi- 
nal default  as  is  mixt  with  a  contempt,  that  will  produce  a  final 
judgment  even  before  imparlance.     The  cafling  of  an  ill  eflbin, 
and  demurring  to  a  challenge  is  a  great  contempt,  and  much  greater 
than  a  dc&ult  on  a  general  imparlance,  which  is  agreed  to  produce 
a  final  judgment.     If  the  tenant  had  made  default  up  n  the  day  of 
the  adjournment  of  the  eflbin,  that  would  not  have  produced  a  judg- 
ment final ;  fo  if  he  had  waived  it ;  but  if  he  fiand  the  argument  of 
the  efToin,  and  that  is  adjudged  againfl  him,  it  turns  to  a  contempt.  (/) 
And  in  Moore  711.  the  party  is  eflopped  to  fay  tlie  attorney  is  dcul 
or  removed,  becaufe  he  appeared  by  him,  ana  that  would  be  con- 
trary to  the  record,  (m)     If  he  appear  and  fhew  not  his  warrant  for 
the  efToin,  he  fhall  l(^e  his  feizin  of  the  land,  (n)  befides  a  petit  cape 
is  ufelefs  in  this  cafe,  for  that  is  to  bring  him  in  to  excufe  his  de- 
&ult,  and  he  can  aliedge  none  of  thefe  excufes  ,  for  this  is  not  a 
conmion  default,  but  a  fpecial  one  by  cifling  an  infufEcient  efToin. 
A  petit  cape  is  dilatory  in  its  naciire,  and  therefore  it  is  a  kind  of 
difcretionary  thing,  for  it  is  not  an  error,  if  avtrarded  where  it  is  not 
necefTary:  on  the  whole  he  prayed  an  affirmance  of  the  judgment* 
jidjernatur* 

Judgment  afterwards  aflirmcd  per  tout  le  court. 


(i)  Fit*.  Abr.  title  "  Judgment,*'  pi. 
152.  161.  2?.8.  245.    Co.  Lit  195. 

(*)  See  t»»c  cafe  of  Sir  Percival  Wil- 
loughby  V.  Egcrtoriy  Cro.  Jac.  35.  and 
William  ▼.  Cwyn,  2  Saund.  45. 

(/)  Fitx.  Abr.  «*  Grand'  Cape,"  6.  la. 


Bro.  Abr.  *  Grand  Cape/'  4.  45  Edw  .y. 
pi.  14.     21  AlHze,  pi.  17. 

(«)  Cro.  Jac.  521.  Fitz.  «<  Efljin,"  16; 
13S.  Bro,  **  Eiroin/'  32. 12  Hcu.  4.  pi.  14. 

(»)  Fuie  Fitx,  N.  B.  9.  Writ  ot  difccit 
in  nature  of  aadita  fti.nU* 


Cafe  62. 
•  [68] 

Ab  wEdon  will 

lit  If  aioft  one 

dMt  hath  pof- 

lefion  of  ffoodty 

•od  fiellf  dem  at  hi#  own,  and  they  are  not.        — 

14a.    8.  C.  Holt  5.    I  Ran.  Abr.  91.   Stiles,  310. 

44.      %  RoU  Rep.  S-     Cro.  Tac.  107.  469.  474- 630 

I  Salk.  aio.    Comb.  163.     Ld    ^ 

DvUfl.  653.    3  Term  Rep.  51. 


*  Crofs  againji  Gardner. 


/^  ASE.     The  declaration  ftates  that  there  was  a  colloquium  be- 

tween  the  plaintiff  and  defendant,  concerning  certain  oxen  in 

the  defendant's  poflei&on  and  die  fale  of  them ;  that  the  defendant 

-S.  C.  3  Mod.  261.  S.  C.  Carth.  90.     S.  C.  Comb^ 
More*  126.    Cro.  Car.  141.    Jones,  196.    Cro. 
JO.     10  Mod.  142.     I  LeV.  102.     I  Sid.  146.  463. 
Ray.  S184.  593.   iiiS.     1   Bac.   Abr.  51.     Stra.  414.    %  Burr.  112. 

did 
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did  then  and  there  affirm  them  to  be  his  own ;  that  the  plaintiff  ri7- 
ti$tu  indfj  did  buy  them,  and  gave  fo  much;  that  in  fad  the  oxen 
were  the  property  of  J.  S.  and  he  felzed  and  took  them. 

On  the  general  ifllie,  and  verdi£l  for  the  plaintiff,  it  was  moved  in 
arrdl  of  judgment,  that  the  declaration  is  ill,  for  here  is  no  warranty. 
An  aflSrmance  of  right  will  not  amount  to  it ;  for  it  ought  to  be 
warrantixando  vendidit ;  nor  is  here  any  deceit,  for  it  is  not  faid^ 
«  knowing  them  to  be  none  of  his,"  and  he  might  come  to  their  pof- 
ieffion  as  executor,  or  they  might  be  like  his  own,  and  in  the  night 
his  own  removed,  and  thefe  put  in  their  places,  and  fo  he  not  guilty 
of  any  iaiiity. 

E  COHTRA  urged,  that  here  is  a  colloquium  laid  of  them,  and  we 
bought  them  trufting  to  that  afHrmation  which  was  falfe,  and  that  is 
a  deceit.  If  a  man  having  pofleffion  of  goods  fell  them  as  his  own,  an 
adion  lies  for  the  deceit. 

And  at  laft  upon  much  debate  judgment  was  given  for  the  plain- 
tiff. Thefe  cafes  were  cited,  Cro.  Jac.  474, 196,  X97.  42  Ajfiz.  8* 
Moort'^  izb.  Kcnrici's  cafty  Roll,  i*  Abr.  96.  Harvey  v^  IToung^  Tilv. 
40* 
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Cios* 
Ca&dkii* 


\j^t  againft  Libb» 
Hilary  Temiy  i  fcf  2  Jac.  u  Roll  ^g  J. 


Cafe  63. 
•  [69] 


PJECTMENTby  leffee  of  the  heir  at  law.     The  defendant  ^^  *  ^7'/'  \ 

^  claimed  by  a  devife,  found  in  a  fpecial   verdift  thus.     That  ^^^ftedVyJ^' 

y§bn  Denham  made  his  will  in  January,  1678.     That  there  were  witneHes,  and 

two  witneHes  to  it,  who  fubfcribed  their  names  in  the  prefence  of  ^*  teftator  af- 

the  teftator.     That  he  made  a  codicil,  December  1679,  and  by  l^^diciiTin 

that  confirms  his  will  in  what  is  not  altered,  and  gives  away  fbme-  which  he  con- 

what  otherwife  than  in  the  will>  and  there  are  two  witneffes  to  it  5  ^*'?*^^*  ^T^^» 

one  of  thofe  to  the  former  and  one  more.     The  quart  is,  if  thefe  ?"atteftedby^* 

make  three  witneffes  to  the  will.  two  wicneflfes, 

one  of  which 

Thompson.    The  claufe  of  the  adl  is  thus :  "  All  devifes  of  ^m  not  *  «"«- 
«  land  ihall  be  void,  unlefs  attefled  and  fubfcribed  by  three  witneffes  ^^^l^J^-^'^' 
**  in  die  prefence  of  the  teflaton'*   Now  here  are  not  three  witneffes  void  j  for  the 
to  either ;  as  thefe  are  two  diflinft  writings,  ♦  fo  there  is  a  year's  execution  of  th« 
diftance  of  time  between  them :  the  will  hath  but  two  witneffes  J|,e*dcvife^wM 
who  fubfcribed  to  the  will.     Then  the  third,  that  is  to  the  codicil,  made,  is  not  at- 
he  did  not  fubfcribe  to  the  will,  fo  he  never  faw  the  teftator  fign  his  ^e^cd  ky  three 
will:  his  hand  which  is  fubfcribed  to  the  fecond  writing  is  not  a  JjJre^fbJioCiir. 
(iibfcription  to  the  will.  ,,  c.  3. 

S.C.  Poft.  8S.  S.  C.  1  Eq.  Abr.  402.  8.  C.  3  Mod.  26a.  S.  C.  3.  Salk.  395.  S.  C.  Comb.  174. 
S.C.  Carth,  35.  S.  C.  Rep.  £q.  263.  S.  C.  Holt.  742.  Poft.  89.  Garth.  514.  a  Vern.  598.  Skin.  227. 
2  Atk.  176.  1  Wilf.  313.  1.  Bl.  Rep.  408.  Gilbert's  Devife*,  93.  Cowp.  49.  Dough  36. 
Poft.  89.  Corny n*s  Rep.  197.  Skin.  227.  3  Com.  Dig.  "  Devife"  (E  i.)  »  Atk.  176.  Strange  1109. 
I  Mod.  2x8.     %  Ve«ey  454.     3  Peer  Wms.252.   Cater  v.   Price,  Dougl.  241.  Clerk  v.  Ward,  x  Brown. 


.  Cafes,  X  yi*  aad  Capoo  v.  Dade,  1  Brown.  Cafa  Cban.  99* 
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Lii  V.  LiBB.  THeby  i  C9ntra.  The  firft  is  fubfcribed  by  two  witneflcs.  As  m 
the  cafe  of  fVo$droff  v»  Brown ;  he  makes  an  addition  to  his  will, 
and  declares  that  he  had  made  it,  and  doth  teftify  it,  and  declares 
this  to  be  a  part,  and  then  Brown  and  one  Head  fubfcribe  it :  this 
is  a  fubfcripdon  by  three  witneflTes ;  the  firft  and  fecond  writing  are 
to  be  taken  together,  and  do  make  but  one  will.  A  man  may  make 
his  will  in  feveral  writings,  and  thofe  writings  may  be  made  at  fe-* 
veral  times;  no  man  can  think  all  his  thoughts,  much  lefs  write 
them  all  at  once,  and  if  tacked  by  the  mind  of  the  teftator,  thefe  fe- 
veral writings  do  make  his  entire  will.  Suppofe  he  publifhed  it 
before  two  witnefles  who  did  fubfcribe,  and  then  afterwards  he  re- 
publifhes  before  a  third  witnefs,  this  is  a  will  attefted  by  three  wit- 
neffes,  though  at  feveral  times.  It  is  true,  the  papers  are  not  affixed 
together,  and  there  is  no  neceffity  by  the  law  that  they  ihould  be  fo. 
Suppofe  in  feveral  loofe  (beets,  one  witnefs  fubfcribe  to  one  fheetf 
and  another  to  anodier,  and  a  third  to  a  third,  that  is  good,  if  ail  arc 
prefent  to  the  laft  (beet's  publication.  If  feveral  (heets  are  wrapped  up 
in  a  paper,  and  all  fuperfcribe  die  covering  paper,  would  not  diat 
be  good?  he  compared  it  to  Mollimux's  cafe^  Cro.  Jac,  144. 
Noy,  11  J.  Two  things  together  may  make*  that  good  which  feve- 
rally  they  cannot ;  jun^a  juvant  \  both  together  were  plainly  die 
intended  will  of  the  party. 

DoLBiN  Jttflice.  The  (igninj  of  the  will  is  not  neceflary  to 
be  in  the  prefence  of  the  witnefles,  but  their  fubfcripdon  muft  be 
in  the  teftator's  prefence. 

Skin.  117.  Holt  Chief  Juftice.    The  teftimony  of  the  witnefles  is  to  be  to 

I  sfd**  ^62  ^  ^^  ^^  ftatute  hath  made  neceflary,  and  the  figning  of  the  party 

Stia.  7I4.'         is  one  thing  neceflary,  and  the  fealing  is  a  figning. 

1  Wilf.  313. 

DoLBiN  Juftlce.  In  the  tarlof  Ejfex*s  cafe^  before  this  ftatute^ 
agreecl,  that  one  (beet  was  found  m  £jJeX'^  and  another  in  Stafford^ 
Jhire^  and  made  but  one  will. 


DougL  242. 


Eyres  Jufticey  took  exception  to  the  verdi6l.    It  is  not  found 

that  the  third  witnefs  to  the  codicil  did  fubfcribe  in  the  prefence  of 

the  teftator ;  but  only  that  he  did  fubfcribe  ut  teftisj  and  not  faid 

[  70  ]     cxprefsly  in  prapntia  teftatoris.     But  per  Treby  ♦  the  faft  was  fo. 

And  that  was  amended  by  content  afterwards,  &c.  Adjornatur.  {a) 

(«)   The  Covrt  were  nnanimoafly  of      canfe  the  devife  was  not  attefted  by  three 
^iBioOy  tbtt  the  will  waa  not  i^ood^  be-      incaeifea.  Poft.  SS. 


Skinner 
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Skinner  againft  Kilbys.  Cafe  64* 

Trinity  Ttnrij  1  TViiUam  and  Mary.     Lilly  Jttdrney. 

r^OVENANT.     Breach  in  not  repairing.     The  defendant  fays  JfjJ,  P'"^**"* 

he  did  repair,  it  hoc  paratus  eft  verificare.     General  demurrer.  ^?,4»«rr  jn- 

tJrged  for  the  plaintiff,  that  the  plea  was  ill,  becaufe  he  did  not  ftcad  of  to  tU 

conclude  to  the  country.  Winninoton  for  the  Defendant.    Where  f^*/''^' !' ^* 

the  negative  is  firft,  and  the  affirmative  afterwards,  he  need  not  con-  JJ,^^^" 

elude  to  the  country,  becaufe  the  firft  negative  is  the  full  flop.     But  ^  p  ^    ,   a 

FIR  Curiam  no  difference  which  is  firlt.  s!  c!  3  slik.  ^* 

Then  he  argued  that  it  was  but  matter  of  form,  and  well  enough  on  s.  c.  Hoir,  5441 
a  general  demurrer.  But  per  Curiam.   It  is  fubllance  and  material,  Cr ».  Cdr.  164. 
^cording  to  2  Saund.  190.  and  Dove  v.  Bay  ley,  3  Keb.  127.  JuJg-  ^ot.  j?.'  ?oi. 
ment  for  the  plaintiff,  {a)  2  Smnd.  190! 

377. 

I  Vent.  240.      1  Sid.  115.    5  Com.  Dig.    Pleader  (E  3a.)  Doug!.  58.    2  TeVm  Rep.  435. 

It  was  held  by  die  Court,  that  in  covenaht  habuit  jus  et  titulum^  A  rvranger,  ^^ 
Wf.  is  well  enough  in  breach  for  the  entry  of  a  ftranger,  becaufe  ^^J^*  ^"'^  ^ 
you  know  not  his  title ;  but  however  you  muft  fay,  h^uit  ante  di-  teredrg^df "* 
miffionem^  for  if  it  were  fince,  it  is  ill,  oecaufe  it  might  be  from  the  ,  ^oj.  55,  ,q,^ 
|>laiBtiff'  himfdf.  292. 

Cru.  Eliz.  82?* 
Cra  Jac  31s.  4  Mod.  78.  3  Mod.  135.  Doug).  43.  1  Term.  Rep. 671.    3  Tenn.  Rep.  |J4» 

(«)  Bat  fee  1  Vent.  14a    Lacir.  ix. 


Saunders  againft  Ferrymahi  Cafe  6 J. 

AN  habeas  corpus  to  the  fheriif  of  Berks,    orte  Beaver^  who  Ifafteriff  fdr- 

returned  feveral  a<%ons  and  executions  upon  the  defendant^  and  f?j^?^'*^'*' 

tlfo  fpecially  that  he  did  efcape,  and  he  retook  him  and  detained  htm  nocmaiuVnd 

pro  caufis  htpradiSlis^  yet  he  was  turned  over  to  the  King's  Bench.  det^Jn  hii  pri- 

And  PER  Curiam,  he  may  there  charge  him  with  an  a(Son.   And  '^'*^''' 

that  refoiutioh   in  Kidgeway's  cafe^  3  Co*  J2.   that  the  (heriif  may  Ppfl.  177. 

retake  and  detain,  though  fo  pofitively  laid  down  there,  is  not  in  j^^^*  35^* 

Popham*s  Ret.  42 ;  and  in  Moort^  Rep.  660.  is  the  clean  contrary  c^Jn\t.'sl*' 

delivered  for  law.  (a)  237- 

X  Leon.  237-. 
%  Mod.  X36.    3  Com.  Dig.  «  Efcape.**  (£.)    »  Black.  Rep.  1048.    Comf.  Rep.  5;4. 

(«)  B«t  Ue  Bonafout  tr.  Waliccr.   ^  Term.  Re^.  ttS. 


Wilkir.^ 
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Cafe  66.  ♦  Wilkins  agaiftjt  Wilkins. 

*  [  7^  ]  Hoc  Termiko,  locfi  Roll.    Brabon  Attorney. 

the  *^tVi^\  CASE.     The  declaration  ftates.  That  the  defendant  had  received 
a! for  goods  ^  divers  goods  of  the  plaintiff  to  trade  withal,  and  to  render  an 

dcUvered  to  B.  account  to  thc  plaintiff,  and  promife  to  render  an  account.     The 

onT^romKet  defendant  pleads  in  abatemtnt^  that  he  received  them  as  bailiff  for 

B.  toVifpofeot'  the  plaintiff,  and  was  to  account  tor  them,  and  prays  judgment,  if 

the  goods  and  to  compellable  to  anfwer  this  bill.     Demurrer. 

render  him  an 

•ccoootoi  tbea^       Argued,  that  account  lies,  and  not  cafe^  that  here  he  cannot  have 
s.  c.  Saik.  9.     allowance.     Befides,  bail  is  not  required  in   account,  as  it  is  in 

aWnT.493.  *        GooDFELLOw.    Either  the  one  or  the  other  lies,  Co,  Lit.  X72. 
Dyer  2a  Dyer  20.    Hawkins  v.  Parke^  i  RolPs  Rep.  52.    Covenant  lieS|  if 

a  Baift.  156.       i,y  deed,  as  well  as  an  account. 

Dougl.  137.  ^  ' 

™*^  ^^  Holt  Chief  Jujiice.    The  inconvenience  is,  the  giving  a  long 

3 Term. Rep.     rambling    account    in    evidence    to   the  jury;    and   there     is  no 
4><*  cafe  where  a  man  t&s  as  bailiff,  but  he  promifes  to  render  an  ac* 

count. 

Dole  IK  JuJlice.     An  exprefs  promife  will  make  him  chargeable. 

And  afterwards  per  tout  le  Court,  the  plea  was  over-ruled, 
and  judgment  given  for  the  plaintiff. 

Cafe  67.  Lewis  againft  Weeks. 

AdMhratioA      TNEBT  on  a  judgment  in  a  hundred  court.     Nil  debet  pleaded. 

in  debt  on  a  %3   xr      f  c\  ^        i     ^  %  -     'cp  *^ 

judgment  in  a  Verdia  for  the  plamtift. 

btmirid  e^urt,  it  *  *         t  n         • 

good  after  ver-        Moved  by  Mr.  Northe  y  m  arreiT  of  judgment,  that  the  decla- 
dia,  although     nition  is  ill,  becaufe  only  faith  recuperujjity  and  doth  not  fet  out  tbi 

none  of  the  pro-    ^         .  ^^  \^        1l    ^1  -  ^ 

ceedingsare        procejs^  HOT  lo  much  as  the  plaint. 

s.'c.  Comb.  149.  ^^^  Curiam.   Upon  debate,  held  good  after  a  verdiSl^  becaufe 

s.  c.Carth.85!  upon  the  trial  they  mufl  prove  it  all,  or  elfe  could  not  have  had  a 

S.c.  Holt.iS9.  verdift;  for  where  executor  brings  debt  for  rent  on  a  leafe  by  the 

Le°?£ftVi76.  ^c'^^o^'i  2md  doth  not  fet  forth  the  title  his  teftator  had,  and  it  might 

s  Lev.  8*1.     '  be  fuch  as  the  rent  Ihould  go  to  the  heir;  yet  after  verdi£l  held 

a  Mod.  195.  they  would  intend  fuch  a  title  in  the  teflator,  as  fhould  give  thc  exe« 

^«F-4S5.8t6.  cutor  the  rent.    Judgment  for  the  plaintiff,  {a) 

[a)  Stdquere,  And  fee  Stannion  t.  Da-  Cooper,  s  Wilf.  16.  Winford  t.  Powelt^ 
%jsy  a  Salk.  404.  6  Mod.  aaj.  Peacock  t.  a  Ld.  Ray.  13 10.  Rowland  v.  Veale,  Cowp. 
6eU»  I  SaaB4.  73*  ft  Uv.  %1*  Wil4Q€kT.      |S.  Ticvor  ▼.  Wall,  1  Term.  Rep.  151. 
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♦  Hill  againft  Dade  and  others.  Cafe  68. 

Eaffir  Ttrm^  3  Jac.  2.  Roll  2i,  *  [  7^^  j 

/^OVENANT.    Demurrer.    Judgment  for  the  plaintifF.    In-  A  rriifw*  Aail 
^^  quiry.     Moved  in  arreft  that  the  declaration  fet  forth  an  in-  f^Vto  the'uit" 
denture,  and  then  in  that  a  recital  of  feveral  indentures,  and  then  antecedent, 
(intended  for  a  recital  too)  cumque  ptr  unam  aV  indentur*  intgr^  ^c»  ^  j^^jj  ^^j. 
and  dien  fays,  Et  ulterius  teflatum  Jit  per  indentur'  pratTy  the  cove-  252. 151. 
nant  upon  which  the  breach  is,  Cro.  j»c.  646. 

677. 
Urged  that  the  prad*  ftiall  refer  to  the  indenture  laft  mentioned,  SavH.  124. 
unto  which  the  defendant  is  no  party,  and  it  cannot  be  a  recital,  ifpiroU"^     **' 
for  it  is  a  new  commencement,  cttmqui  per  unam  aC^  and  prat  muft  (A  15.) 
refer  to  the  laft  antecedent. 

The  Court  inclined  it  was  ill,    Adjornatur.  (a) 

(a)  See  this  cafe  cited  in  Brigftocic  r.  forced  to  pay  great  fums  of  money ;  upon 

Stuiion,  1  Ld.  Ray.  X07,  thus :   <*  Dadt  which  declaration  the  defendants  demur- 

and  others  were  farmers  of  the  JHJb  re-  red;  and   the  opinion  of  the  Court  was 

venue  of  the  crown.     Hill  became  fecurity  with  the  defendants,  becaufe  the  declara- 

for  them   for  the   payment  of  the  rent,  tion  was  too  general ;  for  it  had  not  fpeci- 

and  they  covenanted    Co  indemnify  him  )  fied  what  fums  he  expended  :  but  Tkeby 

up^n  which  Hii/  brought  covenant  againft  Chief  JuftUe  faid,  that  he  was  counfd  in 

the  defendants,  and  ihewed  that  they  were  the  caufe,  and  that  no  judgment  was  giyeo 

in  arrear  in  their  rents,  whereby  he  w«s  in  it.** 


Peircc  againft  Smith.  Cafe  63. 

Trinity  Term^  3  Jac.  2.  RM  1160; 

p  JECTMENT.    Special  verdiafinds,  Thatone  Bajkethtrng  On  t  devlfefor 

feized  in  fee  made  his  will,  and  devifed  the  lands  in  queftion  term  of  years 
to  his  five  executors  for  ninety-nine  years  for  the  payment  of  his  IIJ^  fo'r°thVpay. 
debts  and  legacies,  with  power  lo  make  leafes,  &c.  and  after  the  ment  of  debts 
determination    of  that   term,   then   to   his   brother  John  Bajket  and  legacies, 
and  his  heirs.    And   the  teftator  does  fiirther  will,  that  if  the  ^'T  bT'"^? 
brother  give  fccunty  for  payment,  &c.  he  mould  have  it  immc-  and  that  if  J.  B. 
diatcly :  the  teftator  dies ;  John  Bajket  with  the  affent  of  the  exe-  g'^«  Security  for 
tutors  enters,  and  made  fome  leafes  and  took  the  profits ;  then  he  &»!? h^ave^thi*** 
levies  a  fine,  and  five  years  pafled,  and  then  he  dies  above  five  lands  iaune. 
years  fince,  the  debts  unpaid ;  etjij  Vc.  <*'*«^y 5  ''{l-^ 

'  '  IT        '       y  *  enter,   and  after 

And  whether  the  fine  be  a  bar  to  this  term  for  ninety-nine  years ;  f*^^*^\hc 
and  whether  it  was  divefted  and  turned  to  a  right  at  the  time  of  aebts  and  lega- 
die  fine  levied  :  if  it  were  not,  the  fine  will  be  no  bar.  cies,  levies  a 

fine  and  five 
yean  pafs,  yet  the  term  for  years  it  not  barred. —^—S.  C.   3  Mod.  195.     S.  C.  Comb.  145. 
S.CCaith.  100.     5  Co.  124.   Cro.  Jac.  61.     Cro.  Car.  no.    9  Co.  106.  Ray.  149.  Hard.  401.  Plowd. 
43c    I  Vesty,  3S7.   %  Vesey,  47%;     3  Atk.  336.    Cafes  Ch.  178.     1  Chan.  Rep.  27,  33.  3Bac.Abr. 
44C  Croife  on  Fiact,  194. 
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Pkircs  jf  ^  entry  be  n^ule  upon  a  term  for  years  widi  an  intent  to  diA 

.StHiTM.  place  him  and  uAirp  the  pofleffion,  th^  doth  turn  it  to  a  right, 
but  it  muft  be  an  a^ual  expulflon,  and  without  the  confent  of  the 
party.  If  this  term  were  not  divefted,  it  is  not  barred,  according  to 
the  cafe  of  Margaret  Podger^  (a)  and  Seymour^ s  cafe,  {b)  The  reaibn 
why  a  man  is  barred  by  a  fine  is,  becaufe  he  doth  not  make  a 
claim,  and  he  that  is  in  pofleffion  need  not  make  a  claim*  (r)  Now 
here  is  nothing  to  put  the  executors  out  of  pofTeffion.  The  entry 
*  [  73  ]  of  John  Bajket  ♦  the  brother  into  thefe  lands,  doth  no  ways  diveft 
the  term,  but  rather  affirms  it.  Cejluy  que  truft  is  always  tenant  at 
will  to  the  truilees.  Bajket  was  but  a  tenant  at  will,  and  diat  be- 
Caufe  he  came  in  by  their  aifent;  now  a  man  cannot  be  a  wrong<« 
deer  where  the  party  agrees  to  it.  Blundelu.  Baughy  (//)  is  exprefs 
in  it;  and  by  Littleton^  (r)  this  is  but  an  executing  and  affirming 
the  term.  JBut  then  they  (ay  he  tpok  the  profits,  and  let  parcel  of 
the  land  to  pay  ^ebts  \  this  is  no  divefting,  no  evidence  of  di veil- 
ing \  it  was  but  a  contrail,  it  divefted  nothings  il  turned  nothing 
into  a  right.  He  deniifed  parcel  to  undertenants  for  years,  but  it 
is  not  found  that  they  entered,  and  then  it  was  only  a  contnuSt : 
here  was  no  intent  to  turn  the  term  into  a  right ;  the  IclFees  claim- 
ed only  fo^  one  or  two  years,  not  for  ninety-nine,  much  le^  for  a 
longer ;  thefe  under-lcafes  are  good  between  the  parties,  but  as  to 
the  termors  for  ninety-nine  years,  diey  are  but  licences  from  John 
Bdjket  to  enter.  It  is  not  a  divefting  but  at  eledion ;  ( /)  and  fmce 
they  do  not  admit  themfelves  difpoflefled,  the  law  will  not  judge 
^^  ^<^*  {z)  BlundelPs  cafe  is  cited  in  Latch.  53.  and  I  Rolb  Abr. 
t6l.  and  approved  there.  (A) — Litt.  Inft*  588,  589.  Freeman  v. 
Barnes^  1  Sill.  458.  iS  A  term  that  is  not  to  attend  the  inheritance 
^*  cannot  be  barred,**  (ays  that  cafe.  Latch  75.  It  is  not  the  in- 
tention, but  at  the  ele<^on  of  the  party  whofe  inter^ft  is  to  be  di- 
vefted. Fermcr*s  cafcy  3  Co.  77.  is  fufficicnt  for  me  {  the  firaud 
there  afterwards  in  paying  the  rent  was  not  the  occafipn  of  the 
judgment,  for  the  fine  operated  what  it  could  at  the  time  of  levy- 
ing it,  2  Bul/l.  138,  139.  Then  confider  the  inconvenience  will 
be  great :  if  a  mortgagor  let  his  land  by  leafe,  and  then  levies  a  Ane, 
this  will  not  bar  the  mortgagees's  term. 

Henry  Gould  for  the  defendant.  The  words  of  4  Hen.  7.  c.  24. 
make  it  plain  y  fo  that  we  are  within  the  letter  of  the  law :  after  the 
jngrofling  it  is  to  conclude  as  well  privies  as  parties.  Then  come 
three  (avings,  the  laft  is  "  to  fuch  peifons  fuch  a6Hon,'*  &c.  There 
are  three  cafes  where  fines  are  no  bar :  where  there  has  hten  fraud i- 
where  an  incapacity  in  the  party ;  and  where  the  intereji  was  not 
divefted:  an  intereft  for  yeais,  though   not  executed,  is  barred. 

(«)  9  Co.  104.  1  Brownl.  181. 1  BrowoU  (r)  Lit.  tt€t,  17. 

134.  (/)  Peafeiey  v.  Blackman,  2  RolL  Abr. 

(b)  10  Co.  95.  285. 

.)  %  in.1.  517.  (/)  Dyer,  61.  173.  i  Leon.  171. 


v*i. 


'f  j  %  in.1.  517.  (/)  Dyer,  61.  173.  i  Leon.  171. 

^d)  Cro.  Jac.  301.  Jonesy  315.  Latch.  (£)  Co.  Lit.  323.    Cro.  Car.  303.  RolL 

\  Abr.  658,  F.N.  £•  179*    %  Sid.  75. 
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's  cafe,  (f )  Fraad  is  not  to  be  prefumed  if  not  found,  and 
lb  is  the  oife  of  Crijp  v.  Prattj  (i)  and  the  cafe  of  the  Ckancelkr 
0f  Oxford.  (/)  This  is  not  a  leafe  at  will,  as  is  Blufidelh  cafe^ 
there  it  is  taid,  ^  That  he  entered  and  occupied  at  will ;''  here  it 
is,  «*  That  he  entered  by  confent,"  but  ♦  alfo,  « that  he  took  the 
^  profits,"  and  not  (aid  **  by  the  like  confent."  An  entry  by  con- 
fent  (hall  never  veft  any  thing,  as  in  the  cafe  of  Ballard  and  Mu- 
lierj  (i»)  but  taking  the  profits  is  more.  But  fuppoung  it  a  leafe  at 
wiU,  vd^tfaer  it  be  a  divefting^  or  difplacingy  or  dijjiijin^  it  is  all  one, 
if  the  party  be  out  of  poflefSon;  (/i)  fo  that  entry  or  claim  is  ne- 
ce&ry,  that  is  enough  to  make  a  bar,  according  to  Margaret 
Podger^s  cafe.  Tenant  in  tail  being  leffee  at  will,  he  levies  a  fine, 
it  muft  paK  and  carry  away  his  eftate  in  poffeffion  as  well  as  his 
cftate  in  tail ;  for  a  fine  is  a  feofFment  upon  record ;  a  fine  cannot 
work  by  firaftions,  but  muft  carry  away  the  whole  ;  Saffin^s  cafe  is 
fiill  to  tnis.  Then  the  termor's  entry  is  neceflary,  and  confequently 
claim  is  neceflary,  and  intereft  may  be  barred,  though  never  turned 
to  a  right,  as  is  Sid.  459.  He  cited  IJham  v.  Jmrrisy  Cro.  Car. 
109.  for  it  feems  ftrong  for  him.  f^de  Mayor  and  Commonalty  of 
London  v.  Alford^  Cro.  Car.  575. 

Holt  Chief  Jufiice.  Where  an  entry  is  neceflary  to  veft  an  in- 
^eft,  fuch  right  will  be  barred,  that  is  the  tri^e  reafon  of  the  refo- 
lution ;  a  devife  vefts  an  intereft  widiout  entry ;  then  if  they  are 
divefted  of  this,  is  the  queftion.  Here  is  five  years  non-claim  after 
yobn  Bajkett*s  death  who  was  tenant  at  will  \  where  there  are  acts 
done,  and  a  pofleffion  continued  againft  a  termor,  a  fine  may  bar ; 
but  where  another  perfon  continued  the  pofleflion  by  five  years,  it 
may  be  a  queftion.— To  be  argued  again.  {0) 


PlIRCt ' 

V. 

Smith. 


[74] 


Co.  Lit.  xii« 


(0  5  Co.  113. 

(i)  Cro  .Car.  550. 

(  / )  10  Co.  56.  See  alfo  Cro.  Elii .  192. 
ti6.  1  Lev.  179.  Moor.  194.  Cro.  Jac. 
451.     X  BrownJ.  36.     2  Jones,  92. 

(flv)  Co.  Lit.  15.  a.  243.  244.  a.  248. 

(it)  3  Term.  Rep.  162. 

(•)  S.  C.  3  Mod.  195.  fay  I  it  wu 
afreed  that  the  entry  of  J-.bn  Bafiet  was 
torcioos,  becaufe  the  Ugal  eftate  was  ilill  in 
^tru&eesy  and  their  coafent  could  not 


make  hi  my  by  the  entry*  more  than  tensnt 
at  wilff  and  that  fuch  a  right  not  being  ailign- 
able,  the  term  was  not  barred  bv  the  fine : 
but  the  cafe  was  adjourned  S.C.  Carth.  xoo. 
S.  C.  Comb.  148.  See  SafFyn's  cafe,  5.  Co. 
124.  3  Bac.  Abr.  446.  Edwards  ▼.  Slater* 
Hard.  410.  Focus  v.  Saliibury,  Hard.  400. 
3  Bac.  Abr-  448.  Cabol  y.  Stone,  Ray. 
140.  Freeman  v.  Barnes,  1  Vent.  55. 
1  Lev.  I.  170.  and  Crulfe  on  Fines,  ^3. 


F4 


Parldnfon's 
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Cafe  70,  Parkinfon's  Cafe. 

AwunJamas  T^l/^^NNINGTON  movcd  for  a  mandamus  for  him  to  be  re* 

will  not  lie  to  ▼▼     ftored  to  a  fellowfhip  in  a  college  in  Cambridge^  and  PER 

toa*fcifow{hIp"  Curiam  denied,  becaufe  there  was  a vsfitor  there ;  and  in  Dr.  God^ 

in  1  college,  if  dard*!  cafe  (a)  here  denied.  Dr.  Robertas  cafe  denied,  and  in  Dr^ 

the  coUegc  bat  Ji/Jgrrifs  cafe  to  the  College  of  Phyficians.  {b) 

S.  C.  3  Mod.  Dl^umfuii  per  Holt  Chief  Jufiictn    That  every  college  hath  a 

465.  vifttor  either  by  appointment  of  the  feundtfy  or  the  law  :  if  a  lay  one, 

s.  c.  Comb.  jjje  founder  or  his  heirs  (c}  j  if  an  ecclefiaftical  one,  the  bifhop  of 
s?c.  Garth.  91.  the  diocefe. 

S.  C.  Holt.  143. 

S  Mod.  83.  Skin.  454-  4  ^^'  "3-  124.  10  Co.  31.  i  Sid.  31.  Ray.  6S.  Carth.  16S.  Andr.  177. 
%  Burr.  1044.  3  Bac.  Abr.  533.  534.  i  Burr.  195.  2  Burr.  1044.  Cowp.  337.  378.  i  BL  Rep.  ai. 
yi.    Dou^.  533.    1  Tenn  Rep.  290.     3  Term  Rep.  575.    4  Term  Rep.  133. 

Where  there  ia  NoTE,  In  an  afEze  of  nuiiance,  a  capias  lies  not  upon  the  judg« 
**e^*^ocef       ^^^^y  becaufe  it  lay  not  in  the  ?nefne  procefs. 

there  (hall  ht  do  ca^  fa.  in  execution,—!  RolL  Abr.  896.  897.  3  Co.  12.  a.  Co.  Lit.  394.  Dyer,  306. 
f  Bolft.  63. 

(«)  But  the  Court  will  grant  a  wutndM-  {h)  i  Ler.  19.  i  Sid.  29.  i  Keb.  75. 84. 

wus  to  a  yifitor  where,  by  the  ftatutet  of  a  Anonymous. 

college,  an  appeal  it  lodged  with  him,  to  (c)    See  the  cafe  of  Rex  y.  St.  Catherint 

hear  an  appeal  and  give  fome  judgment.  Hall,  Cambridge^  4  Term.  Rep.  233. 
Rex  T.  Bifhop  of  Lincoln,  %  Term  ]tep. 
338.  notis. 


Cafe  71,  *  The  King  againft  Speak, 

An  attainder  of  p^RROR.  IndiAment  for  treafon,  and  on  the  finding  it,  it  is 
treaibn  rererfed.  Hi  precept*  per  Curiam  viccconC  quod  venire  faceret :  111,  becaufe  it 
S.  c.  3  Salk.       ihould  have  been  mn  omittaf  quin  caperet.    Keverfed.  (tf } 

I.  C.  Comb.  144.    S.  C.  Holt  269.    S.C.  Trem.  3.    Poft.  131. 

9    r   «v  c    1  («)  See  the  indiAment  in  thit  cafe,      the  attainder  was  rererfed,  becaufe  the  pri^ 

I.    /^   J      Tremain,  3.  but  it  appeart  S.C.  3  Salk.       foner  was  not  properly  arraigned, 
358.  S.C.  Comb.  144.  S.C.H0IL 269.  that 


'Rawlinfon 
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Rawlinfon  againft  Oriet  and  another.  Cafe  ^^. 

Hoc  Termnoj  G.  Wooward  Attorney. 

TRESPASS,  for  taking  goods,  againft  two  defendants.    They  i?*.  ifintref- 
plead  in  abatement,  That  the  plaintiff  had  fued  a  biU  againft  ^H,^!^^ 
one  of  them  for  the  iame  trefpafe,  and  yet  depending.    Danurrer.       can  plead  in 

t^MetUHtf  SB 

Argued  for  the  plaintiff,  that  this  doth  not  abate  againft  the  other,  «aion  depend. 
and  cited  14  Hen.  6.  pL  3.  for  where  the  matter  ariles  on  the  plain-  »ng  «ga«nft  one 
tiff's  part,  Aey  may  join  in  a  plea  of  abatement,  but  where  it  arifes  !  p  *"'   . 
cm  part  of  one  rf  the  defendants,  he  only  can  plead  it,  13  Hen.  7.    '   *  Com*. 
pL  14.  therefore  both  ought  not  to  join  in  this  plea.  s.  c.  Cuth.  A 

,  .  S.C.  Holtx. 

Tremain  e  contra.   The  plea  is  good,  and  fo  is  the  cafe  of  500.62.  a. 
Earl  Bedford  v.  Bijhop  ef  Exeter ^  Hob.  137.     There  they  plead  in  J  ^^^\ 
abatement,  that  another  quare  impedit  was  brought  againft  one  of  J  a^jtu  '  ^ 
them ;  and  the  judgment  of  the  court  is,  that  the  writ  mould  abate.  Hab.  laS, 
The  pleading  is  in  JVinch's  Entries  892.  lu^.^^ 

Holt  Chlrfjuftice.  The  reafon  why  another  aSion  pending  fhall 
ibate  the  fublequent  aSion  is,  becaufe  of  the  double  vexation ;  now 
die  other  is  not  vexed,  anid  therefore  no  reafon  that  it  fhould  abate 
as  to  die  whole.  Where  vou  plead  a  mifnonury  it  fhall  abate  only 
as  to  him,  unlefs  where  tne  death  ok  one  fhall  abate  die  writ,  as 
when  upon  a  joint»contra£l,  otherwife  if  in  treipafi. 

Eyres  Jufiice.  According  to  the  cafe  of  Ferrers  v.  Arden^ 
Cro.  Eliz.  660.  the  other  defendant,  who  is  privy  to  the  a&ion,  be- 
ing party  in  the  trefpafs,  may  take  advantage  of^  it,  to  plead  in  bar 
where  there  is  a  recovery  or  bar  in  another  a£tion,  and  no  reafon 
why  he  may  not  as  well  in  abatement.     Adjomatur.   {a) 

{a)  S.  C.  Garth.  96.  fays  that  Holt  144.  the  Chief  Juftiee  fcemt  to  concur 
Chnfjupk*  doubted ;  but  that  the  three  with  the  reft  of  the  cour^  But  fee  Wallii 
ocher  judges  iwc/iatJ  that  the  piea  was  good  y.  Savil,  i  Lutw.  42.  and  liham  v«  Hitch- 
as  to  both  defendants  j  and  in  S.  C.  Carth.  cock,  Cro.  Elis.  202. 

♦  Parfons  againjl  Bickmead.  Cafe  73. 

pLE  A  amounting  to  the  general  iflue,  good  upon  a  general  de-  Plea  amoaming 

^    murrer.  to  the  general 

iflueisyorwonly^ 
Poft.  133.    Cro.  Elis.  871.     I  Roll  Rep.  1x3.    2  Roll  Rep.  350^ 
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Cafe  74*  Trippet  againji  Eyre. 

In  the  Common  Pleas. 

Trinity  Temiy  4  Jac.  2.  Roll  1035. 

On  %  iibmiffioii  TN  E  B  T  on  a  bond,  in  the  Common  Pleas,  conditioned  to  perform 
ISS**p^  to  ^"  ^^*^^-     O"  ^  pleading,  the  cafe  was  thus :  Submiffion  to 

cbo«fe  an  um-  .  two  arbitrators,  and  in  cafe  they  make  no  award,  then  to  the  award 

fires  if  the  one  of  fuch  umpire  as  thev  (hall  choofe :  they  choofe  J,  S.  for  umpire  \ 

IeSfe**tI«y  ^^  rcfufcs  to  intermeddle :  they  choofe  another ;  he  makes  an  award. 

iDaj  choofe  an-  If  good  ?   for  on  one  fide  it  is  iaid  they  have  executed  their  autho- 

•tcbr?  rity,  and  cannot  make  another:  on  the  other  fide,  he  was  no  umpire 

SLC.  jLev.i63.  that  refiifed  to  make  an  award,  and  therefore  none  was  choTen  by 

a.  a  »  Vent.  them  but  this,  [a) 

S.C.    5  Mod.  457.      Hob.  167.      PaJm.  289.      Cro.  Eliz.  7.  2  Saund.  127.    Carth.  412.     i  Sid.  42a. 

&i<ev.  174.    Raym.  187.     i  Salic.  70.  72.    sBac.  K.  B.  154.  3  Keb.  387.     Freem.  378.     2  Mod.  169. 

Xd.  Ray.  671. 

(«)TheCowiit  held,  that  the  choice  of  Reynolds  v.  Gray,  Eafter  Term,  9  Will.  3 . 

the  firft  uviphrt  became  void  by  his  rcfufal,  i  Salk.  70.  i  Ld.  Ray.  222,  where  Holt 

and  as  if  00  nomination  had  been  made;  Ch.  J.  is  of  opinion,  that  the  nomination 

for  infufficieat  aAa  are  noa^ts  in  law;  and  of  an  umpire  determines  the  authority  of 

judgment  was  therefore  given  for  the  plain-  the  arbitrators,  although  the  umpire  refufes, 

tiff,  by  PowsL  L,  RoKESB  Y,  and  Ven-  unlefs  he  is  nominated  upon  an  exprfjt  cmi- 

TKis,3^«^'V<'i,againft  the  opinion  of  Pol-  ditiofi*    But  Rokcsbt  J.   donbteo,    for 

LEZFEN  Cb,J,  S.  C.  3  Lev.  263.  with  that  the    authority  to   eled   an   umpire 

the  argument  of  the  Chief  Juftice,  S.  C.  ft  implied  a  condition  that  he  fliould  accept 

Ventiif.andS.  C.  5Mod.457,458.with  the  office.    See  Ld-  I^?^y*  ^71*   %  Temu 

the  argumeou  of  all  the  judges.    But  fee  Rep.  645. 

Cafe  75,  Fitz-Gcrald  againft  Clanrickard. 

Muh.  Term,  2  Jac.  2.  Roll  120. 

lb  wfiat  cafes  I^RROR  on  a  judgment  in  the  King's  Bench  in /r^/j»^£     IF 

Smaux'vm  may  ^^  ymsit  of  a  Warrant  of  attorney  be  affigned  for  error,  you  muft 

*"«*««*•  pray  a  certiorari  to  certify  that  there  is  none ;  and  if  no  certificate, 

s!  a  Corah.*  68.  ^^^"  ^^^  ^^"^^"^  ^^  ^^  *^  ground.     The  fame  is  for  want  of  admif- 

S.  C  3  Mod.  fion  of  a  guardian,  which  is  upon  another  roll,  vi%.  the  philazer's, 

^^*  and  therefore  you  ought  to  pray  a  certiorari  when  you  aflign  that 

JJ^\^"^^-^  for  error.    Per  Holt. 

1  Sid.  40.  139.  147.     Cro.  Jac.  130.     Cro.  Car.  91.     i  Salk.  267.     5  Com.  Dig.  PUader  (3  B.  13.)    * 

Cafe  76.  The  King  againfi  Fairfax, 

joftices  may       ORDER  of  feffions  upon  a  man  to  take  an  apprentice,  moved  t* 

compel  a  man  to    Vy    be  qualhcd  bv 
take  an  ap-  ^  ^ 

JS^^U  ****"*        Powell,  Serjeant^  for  they  cannot  compel  any  man  to  take  an 
apprentice  againfi  his  will.    The  efFeft  of  the  flatute  5  Eliz.  c.  4. 
S.  C.  Comb.  1 64* 

S.  C.  3  Mod.  269.      S.  C.  Carth.  94.      S.C.  Holt  570.      S.  C.  Foley  203.      1  Sid.  99.     Ray.  65.  177. 
I  Lev.  84.     I  Vent.  325.     12  Mod.  27.     j  Stra.  143.    ft  Str^  X26S.    2  Ld.  Ray.  1117.    2  Salk.  491. 
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t  23.  is  to  make  an  infant's  indenture  of  apprenticefhip  valid,  not-        Kiv 

withftanding  his  non-age ;  and  tiic  Uatute  fays,  "  as  the  parties  Ihall      Faijifax. 

agree,"  which  governs  the  ♦  whole  claufe,  and  (hews  plainly  i?.was     •  r  77  i 

not  their  defign  to  make  it  compulfive.    Then  for  the  43  Eliz.  c.  2.         I  77  J 

f.  5.  thefe  words,  "  where  they  fhall  fee  convenient,"  will  not  bear 

fuch  a  conftrudtion  as  to  make  it  compulfory ;  whereas  before  they 

could  only  bind  them  to  tillage,  now  they  can  bind  them  to  other 

trades,  for  that  they  make  a  rate  for  it.    Befides,  had  they  this  power^ 

^ere  would  be  no  occafioii  for  a  ftock  of  money  to  4o  it  with* 

Then  by  21  Jac,  i.  c.  28.  that  enables  the  mafter  to  take  and  keep 

them.     The  general  practice  is  objefted ;  but  I  fey  that  arifes  upon 

this-miftake  of  the  judges  refolutions  'mDaltoris  Jujiice  {a) ;  whereas 

TwisDEN  Juflice  faid  they  were   never   the   refolutions  of   the 

judges,  they  were  drawn  for  the  purpofe  as  reafonable,  but  never 

agreed  unto.     It  is  alfo  objected,  that  the  a6l  then  will  have  no  ef- 

fe£t;  but  this  is  a  miftake;  for  they  may  raife  a  ftock      I'hen 

Pine*s  cafty  Hill.  29,  31  Car.  2.   {b)  is  exprefs,  and  in  Cantual  v^ 

Eggintofij  (c)  TwisDEN  Jujilct  declared  it  to  be  the  opinion  of  all 

the  judges  then. 

SoMERS  i  contra.  That  they  may  compel.  The  words  are 
plain,  **  where  they  fhall  fee  convenient."  Thofe  refolutions  were 
ib  agreed  and  brought  in  by  Hide,  and  none  but  Mr.  Justice 
Jones  did  differ  from  them,  and  the  fettled  practice  hath  been  all 
adong  accordingly :  the  end  of  the  ftatute  of  i  Jac.  i  •  c.  25.  was 
to  excufe  the  mafter  from  the  penalties  of  former  laws. 

Holt  Qhiefjuftice.  The  (btuce  meant  fomewhat  when  it  gave 
a  power  to  raife  a  ftock ;  that  the  mafter  ftiould  have  money  with 
them,  I  think,  otherwife  it  were  needlefs  s  fo  that  by  my  opinion  they 
cannot  compel. 

DoLBEN  yttftice.  In  the  cafe  of  Rex  v.  Gillijlower  (^,  before 
Foster  Chief  JuJlUe^  it  was  refolved  that  they  were  compellable, 
and  Foster  declared  that  it  was  fo  refolved  m  the  beginning  of 
King  James's  reign:  in  the  twelfth  year  of  Charles  the  Firft,  Hut- 
ton  and  Croke  declared  it  for  law  at  Derby.  In  Pyne^i  cafe  fe- 
veral  of  the  judges  did  tell  me  that  they  were  of  a  different  opinion, 
and  I  think  the  pra&ice  is  according  to  the  law. 

Gregory  fujlice.  The  inconveniences  will  be  greater  the  other 
way  by  mighty  taxes  \  if  a  fervant  be  diforderly  the  houfe  of  cor- 
reraon  will  reach  him. 

Eyres  Juftice.  Where  a  ftatute  gives  a  power  it  gives  all  that 
is  neceilary  to  that  power,  the  juftices  have  power  to  difcharge  the 
apprentice ;  I  take  it,  they  have  diftinft  powers,  they  may  bind  to 
hufbandry  by  compulfion,  but  not  to  others  without  money. 

(«)  Da]t(m*s  Juftice,  page  232.  (0  Hilary   Term,   14  &  15   Car.   2. 

\k)  %  Show.  193.     3  Keb.  516.  628.  i  Sid.  99. 

f}6.  6S6.  854.  (</)  Hilary  Term,    14  &   15  Car.  z. 

'  Raym.  65.     z  Lev,  84. 

Holt 
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•  HoLf  Chirfjuftice.  Thch  in  hnfbandrir  onty  thcjr  can  bind  by 
compulfion. 

DoLBiN  Jufttce.  In  the  fixth  year  of  Charles  the  Firft,  it  was 
queftioned,  whether  an  apprentice  may  be  impofed  on  a  clergyman^ 
and  all  the  judges  in  England  gave  their  opinion  for  it.  {e) 

But  the  order  was  quafhed  becaufe  made  by  the  feffions  originalljy 
and  not  by  op/peaL 

And  HoET  C%i^y<i^/V^faidy  becaufe  it  was  not  inhufbandry: 
but  by  all  the  other  judges,  U  parte  eft  compelhbU  alprender  un  op* 
prentice^  ou  al  meins  en  htifbandrj.  {/) 


Jc)  Daltoa*8  Jaftice»  edit.  1617,  p.%3a{ 
in  Sir  Bulftrode  Whitlock's  Memoirs, 
page  16$  and  in  1  Bulft.  Rep.  341  to  358, 
are  moft  of  the  idolodost  that  are  in  Dal- 
ton^t  Tuftice. 

(/)  The  order  wai  qoaflied  becaufe  It 
did  not  appear  that  the  appteotice  waa 
bound  to  buJhaMdry^  S.  C.  Carth.  95.  or 
becaufe  the  churchwardens  were  not  men- 
tioned ia  the  order,  S.  C.  3  Mod.  271. 
$w  C.  Holt  570.  S.  C.  Foley  003.  or  be- 
caufe it  was  made  originally  at  feffion, 
S.  C.  Comb.  166.  But  all  the  reporters 
agree,  that  the  tkaex  jvoaas,  centra 
Holt  Ch.  J.  weve  of  opinion,  that  the 
43  Eliz.  c.  2.  f.  5.  having  empowered  the 
churchwardens  and  OTerfeen ,  with  the  af- 
fent  of  two  jufticef,  to  bind  pariih  appren- 
tice!, <'  where  they  ihall  fee  convenient  ;** 
an  order  for  this  purpofe  it  compulfory  on 
the  mafter.  See  alfoRex  v.  Steers,  i  Bott  s 
P.  L.  540.  notis.  Rex  t.  Crofs,  Comb. 
289.  Rex  V.  Fleet,  Cald.  31.  to  the  fame 
cffed}  and  the  ftatute  of  8  &  9  Will.  3. 
c.  30.  C  5.  which  enaded,  « that  when 
*<  any  poor  children  (hall  be  appointed  to 
*'  be   bound  apprentices  purfuant  to  the 


*  43  Eli  a.  c.  2.  the  mafter  ^y//  recave  and 
*'  provide  for  them,  according  to  the  in* 
**  denture  figned  and  confirmed  by  the  two 
**  juftices,  and  alfo  execute  the  certificate 
'<  of  the  indenture,  on  penalty  of  tkiI 
**  POUNDS,**  has  removed  all  doubts  upon 
this  fubjcd  i  I  Salk.  67.  Rex  v.  Gould, 
6  Mod.  163;  and  this  compulfory  power 
has  been  held  to  ext*nd  to  perfona  occupy- 
ing lands  in  the  parifli,  although  they  do 
not  refide  there.  Rex  v.  Clapp,  3  Term 
Rep.  107.  Rcr  ▼.  Tunftead,  3  Term 
Rep.  523.  and  feemingly  to  a  perfon,  aU 
though  he  is  neither  an  inhabitant  or  occu- 
pier within  the  pariih.  Rex  v.  St.  Mar« 
garet*s,  Lincoln,  Burr.  S.  C.  728.  Rex  ▼• 
Sc  I^cholas>  Nottingham,  2  Term  Rep. 
726.  The  feifiont,  moreover,  are  to  judge 
whether  the  mafter  appointed  by  the  over- 
feera  is  a  proper  perfon  to  be  compelled  to 
take  the  apprentice,  8  &  9  Will.  3.  c  3Ql 
f.  6.  Minchamp*8  cafe,  Salk.  491.  Rex 
V.  Saltern,  Eafter  Term,  24  Geo.  3.  r  Bott^ 
P.  L.  555.  pi.  791.  It  feems,  however, 
that  a  mafter  is  not  compellable  to  receive 
an  apprentice,  except  under  the  43  Eli^^ 
c  2.  Rex  V.  Trevilian,  2  Stra.  i26i« 


Cafe  77. 


The  gentlemen 
ufliers  may 
maintaintf^M^- 
Jit  for  the  fee 
due  to  them 
from  a  perfon 
who  accepts 
knighthood. 

S.C.  Garth.  95. 
S.  C.  Comb.  163 


Duppa  agaiftft  Gerrard. 

Trinity  Temtj  "i  JVilL  &r  Mary^  Roll  2U 

C  FECIAL  aSion  of  the  cafe  for  fees  for  being  knighted,  as  a  cuf- 
^  ternary  duty  upon  the  debif  et  conflict*  fore  foluV  and  an  indebi^ 
tatus  for  io  much  in  that  manner  due  for  his  fee,  as  fuch  an  officer, 
&c.  Demurrer  to  the  declaration^  and  judgment  for  the  plaintiff, 
according  to  the  cafe  of  the  fame  plaintifT  againft  Stephens  in  the 
Common  Pleas  fome  years  fince. 

.    S.  C.  Holt  584.     I  Danv.  26.  pi.  15.    Dougl.  728, 
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Breas  againji  Bafpoolc.  Cafe  78. 

Trinity  Tfrmj  i  fTtU.  fcf  Mary^  Roll  22. 


/CONSIDERATION   paft  is  not 
much  debate,  on  ajfumpfit^  ^c. 


traveriable,  agreed  without  Con6aewtio« 

°  pa^  not  tra- 

verfablc* 
Ante  50. 


Brandling  dgain/i  Milbank.  Cafe  79. 

Ea^er  Temiy  4  Jac.  2.  Roll  316. 

17  R R  O  R  upon  a  judgment  in  the  Common  Pleas  in  debt  upon  a  !«  ^'^^  ^g«ft* 
^'  bond  againft  an  hein  He  pleads  payment  by  his  anccftors ;  JonlTof  hU«^- 
judgment  general  is  given  againft  him.  ceftor^  if  Ke 

plead  paymeat 

Hon.  argued,  that  this  is  ill.     The  cafe  of  Davts  v.  Pepyes  in  by  his  anceftor, 
Phw.^j^.  was  never  adjudged.     In  the  cafe  of  Qothwathy  v.  *""*.  ^^J.^®**^ 
jCbtbwatbyy  i  Cro.  437.  held  that  non  eft  faaum  pleaded  to  annuity,  jSd^roeiit°lhaU 
brought  againft  an  heir  upon  the  deed  of  his  anceftors,  will  not  pro-  be  againft  hia 
duce  a  general  judgment;  and  in  the  cafe  of  Bowyer  v,  Rivelt^  Pop.  8«n«*i'y* 
153.  thajt  cafe  of  Davis  v.  Pepyes  is  denied  to  be  law,  and  ib  is  it  in  ^-c.  Coinb.i6s« 
'y^M^r  fifi  Plowd.  440. 

J''^'  *^-  Dyer  ,^373- 

And  of  this  opinion  was  Dolbiv  Juftice  ftrongly,  and  that  there  ^^^  ^^^  ^ 
was  no  reafon  why  an  heir  (hould  be  more  charg^  upon  fuch  a  plea  71. 
than  an  executor.  *  ^n  n. 

Carth.  93* 

♦  Holt  Chief  Juflice*  An  heir  is  bound  exprefely  by  name;  an  *|^-  *J*- 
executor  only  repreients  the  perfon  of  the  teftator  (/?),  and  upon  Nil  Jro!^ii^»?*69«. 
dicitz  general  judgment,  (^)  and  fo  are  feveral  cafes,  7.RollsAbr,  tit,     •  r  7Q  1 
••  Heir^**  and  a  fpecial  judgment  would  have  been  erroneous,  unlefs         I  /"  J 
prayed  by  the  plaintiff. 

And  by  him,'Gregory,  and  Eyres  Juftices^  (againft  Dolbin's 
opinion)  judgment  was  affirmed. 

(«)  Perrott  y.  Aufttn,  Cro.  Ells.  152.  <'  (hall  enquire  of  the  value  of  the  landt, 

Scd  Tide  ^Barr.  iiS).  <<  &€.  io  defcended,  and  thereupon  judg- 

/i)  By  3  ae  4  Will.  &  Mary,  c.  14.  f.  6.  '<  xnent  (hall  be  given  againft  fuch  heir, 

M  Wboe  any  aftion  of  debt  upon  any  fpe-  «  and  execution  to  the  value  of  the  land  at 

<*  cialty  is  brought  againft  any  bt'iry  he  <<  if  the  fame  were  his  own  proper  debt. 

'**  may  plead  ritnt  per  difcent  at  the  time  "  But  if  judgment  be  given  againft  fuch 

M  of  dit  original  writ  brought  or  bill  filed  <*  heir  by  confeftion,   without  confeffing 

**  againft  him ;  and  the  plaintifF  may  re-  **  ajjtti  defcended,  or  upon  demurrer,  ot 

a*  ply  that  he  had  lands,  tenements,  and  <<  nihxl  i\cit^  it  (hall  be  for  the  debt  and 

•<  betcditaments  from  hit  anceftor,  before  "  damages,  without  any  writ  to  enquire  of 

M  the  Qriginal  writ  brought  or  bill  filed  ;  «  the  lands,  tenements,  or  herediramenci 

«  and  if»  upon  ifliie  joined  thereon,  it  ''  fo  defcended.*'*->See  I  Bar.ies  319.  Bui-  ' 

M  AaU  be  fonad  for  the  plaintiff;  the  jury  ler  N.  P.  176. 


Coleman 
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Cafe  So. 


Cbveoant  lies  on 

■S|frS**an4ifa 
breach  be  afiign- 
cd  that  the  CO- 
yKnantotmrnd 

canuBand  en* 
tends  •?!«« 
traverfing  the 

Jlnatfitgood. 

8.C.Salk.T37. 
S.C.  Comb.  163. 
S.  C  Cartfa.  97. 


Coleman  agdinft  Sherw^n. 
Hoc  Terminoy  MooRE  Attorney. 


QOVENANT  on  the  word  ^  Denufer     Breach  that  the  de- 
fendant, and  another  by  his  command  did  enter,  &c.     The  de<^ 
fendant  in  his  plea  traverfes,  ABsquE  hoc  that  the  defendant  and  th« 
other  did  enter  nudo  etforma^  &r.    Demurrer. 

Plea  argued  to  be  ill,  becaufe  if  either  did  enter  it  is  a  good  breach^ 
and  therefore  the  traverfe  is  ill  •  •  •  • 

E  CONTRA  it  is  a  joint  covenant.  Three  demife,  and  none  have 
any  diing.  Covenant  ought  to  be  brought  againft  all  of  them. 
Tney  fay  that  the  defendant  and  two  more  let  the  land  by  deed  poll, 
and  aver,  dut  J.  S.  was  feized  in  fee  and  fo  by  their  own  fbewing 
there  was  no  eftate;  now  the  covenant  in  law  muft  be  fixed  upon 
fomc  cftatCy  and  fo  is  JVare^s  caje^  1  Rolls  Mr.  520. 

The  Court.  The  cafe  of  Holder  v.  Taylor  in  Hobert  {a)  is 
eaqprois,  that  covenant  lies  upon  the  word  dimjiy  and  fo  is  Fitz* 
tertertj  ttf  "  Covenant^**  if  the  leflbr  himfelf  do  enter,  &c.  As  t6 
the  other  point:  three  do  demife,  one  enters ;  this  is  well  enough, 
for  it  is  his  own  a^  and  in  conftrudion  each  did  demife ;  it  is  a 
general  covenant  as  ttf  their  own  a£b,  and  the  traverfe  is  good,  for 
he  traverfes  it  as  the  breach  is  laid,  and  in  a  fpecial  iflue  you  need 
jnot  fiiy,  nee  eorum  aliquis^  as  you  muft  upon  a  general  ifliie. 

And  THE  Court  did  accordingly  hdd  both  declaration  and  plea 
to  be  good,  and  therefore  the  demurrer  ilU  Judgment  for  the  de* 
lendant. 

(e)  Hob.  II.    I  BrownL  13. 


#[80] 

Srmal  ovuaw* 
riet  of  the  plain- 
tiff cannot  be 
pleaded  in  abatv- 
ment 

8.C.Comb.f6i. 
S.C.  Cartb.  8. 
a.  C.  Holt  543. 
Tbeol.  Dig.  Blc 
15.  C|. 

4s£d.  3.  pi.  19. 
Lutw.  T593. 
Hob.  249. 


•  Trcvillian  agMn/i  Seccombc^ 

Trinity  Term^  3  Jac.  2.   Roll  ySS. 

f^ASE.  The  defendant  pleads  feven  fcvend  outlawries  of  thd 
^  plaintiflFinfeveral  actions  in  abatement ;  and  to  this  the  plaintifF 
demurs. 

And  urged  that  it  was  ill,  and  that  doubleheft  of  plea  is  a  fault  in 
aU  pleas  in  abatement  as  well  as  in  barr. 

E  contra  urged  per  Tremain,  diat  in  Eafter  Term,  25  Car.  2. 
againft  Vaughan  in  this  court  (tf),  two  outlawries  were  pleaded  s  and 
upon  his  importumty  adjornatur. 

Though  per  Curiam,  you  may  as  well  plead  twenty  feveral 
exc*oamiunicationS)    whereas    any   one    dilablcs^    fuppofe  one  of 


(«)  Eafter  Tenoi  15  Car.  %  RoU  sj. 


the 
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Ac    oudawries   be  ill    pleaded,  who  (hall   have  judgment:    Sed  •f*«v".t.iAM 
mdjarnatur.  (b)  Sicc^'vac. 

{b)  Afterwards  judgment  was  giTen  that 
tike  dcfendiQt  ihould  anfwtr  ovtr  for  dupli- 


city.   S.C.  Carth.  S. 
S.C.  Comb.  162. 


S.C.   Holt  543. 


Sympfon  againft  Inhabitants  of  Penrytb^  &c. 


Cafc82. 


"PJlSTRINGAS  for  throwing  down  fences,  &c.  quaflied,  becaufe  There  maft  be 
^^  there  were  not  fifteen  days  between  the  tefle  and  return.    Then  ^^^^1^1^ 
moved  to  be  amended:  But  per  Curiam  all  miftakes  in  not  fol-  anrthcreSm 
lowing  of  inftru£tions  are  not  amendable  by  the  ftatute  of  8  Hen.  6.  of  a  di/lrmim^ 
c.  12.  but  fuchonly  as  are  proper  toarife  from  the  direftion  of  the  a"/,"^^-' 
party :  as  ^  debet  et  detinet'*  where  it  ought  not  to  be,  is  not  amend-  this  refpea  «• 
able :  the  tefle  of  an  original  is  not  amendable,  becaufe  it  is  not  not  amendabfe. 
form  ;  and  becaufe  it  is  not  from  the  inftruf^ion  of  the  client,  but  a  Co.  Lil  134. 
miftake  of  the  law.  And  denied  to  be  amended.   In  i  Roll  Abr.  200.  '^**~*-  ^*K*  "^ 
^.  34.  a  writ  of  entry  tejied  14  February,  returnable  o6iabi$  pur*  not  »  inft.  144. 


amendable,  {a) 


I  Saik.63.    1  Wiir.  117. 


Lutw.  15. 
6  Mod.  i4€. 
Barnes  76. 409.    Stra.  765. 


(tf)  See  16  Car.  i.  c  6.  and  24  Geo.  2.  c.  4S. 


Chamlet  and  bis  Wife  againft  Griffin. 


Cafe  %^. 


^ASE  for  words  fpoken  2X  fever al  times.     And  moved,  in  arreft  s^,  Ifimireda* 

of  judgment,  that  fome  were  not  actionable.     Hooper  prayed  mages  may  be 
judgment,  becaufe  admitting  that,  yet  if  the  latter  words  are  of  the  ^^^^f^'^^ 
£une  fenfe  eiq)laiiatory  of  the  former,  it  will  be  well  enough,  though  of  them  aieaet 
•f  themfelves  they  are  not  aftionable  ;  and  that  Was  the  difference  aaionabie. 
in  the  cafe  ofyaxon  v.  Tanner  in  Cro.  Can  236.  {a)  adjournat* —    i  Roll  Abr.  571. 
^UiTi  di  hoc.  Moor  141. 

ioCo.i3o.  131. 
Cro.  EUs.  329. 7S7.  Cro.  Jac.  1 1 5. 143.  2  Bac.  Abr.  7.  2  Com.  Dig.  6Z4.  Dougl.  377.  730U  3  Tacai 
*^  433- 

(«)  Sec  alfo  Penfon  v.  Gooday,  Cro.  Car.  327. 


BiekerftaiF 


to  Michaelmas  Term,  i  William  &  Mary,  in  B.  R. 

Cafe  84.  •  Bickcr&zffagainfiHoldcn, 

•  [  81  ]         .  *    •' 

Indeht  on  *  it  T^EBT  On  the  ftatute  of  tythes,  die  2  &  3  Edw.  6.  c.  13.  Per 
3£dw.6.  C.13.  ^^  Curiam,  no  need  of  a  capiatury  becaufc  it  is  not  tranfg*  et 
Xt"^^  contimpt.  Notwithftanding  Beecher's  cafij  8  Co.  58.  {a)  In  the 
againft  tbe  de-  Cafe  of  Oldfield  V*  Lity  inhabitants  of  tritherleyy  held  well  enough 
*»<**a^  without  it.  {b.) 

CcD.Jtc.34S.    I  Roll  Abr.  ^23.    4  Cooi.  Dig.  «  Leet,**  (E.  S.) 

(«)  Jenlc  2S3.      Cro.  Jac.    21  z.      i  tisfadion  of  it,  (hall  pay  65.  %d.  on  the 

Danv.  Abr.  472.  judgment,  which  fliall  be  allowed  him  in 

(^)  And  by  $  &  6  WilL  &  Mary,  c.  11.  cofts :  and  fince  this  ftatute  no  fine  or  m- 

in  trefpafsy  eje^oienty  aiTault,  or  falfe  im-  pistmr  is  entered  in  tbe  KJng*8  Bench ;  and 

priibnmenr,  no  fine,  or  cmpmhartrt  fitu^  in  the  Comonon  Pleaty  the  entry  is  *  V\b\i 

&aU  be  charged,  but  the  plaandflli  in  ^a-  defintfuiMratittiturptrfiatutum.  Sal|^  54. 


Q^  g^^  Bradfiiaw  agMnft  Swanfton. 

PkobiUtioo.       PROHIBITION  denied  in  a  fuit  for  tythes  on  fuggedion  of  a 

15.  c.  Carth.  70.  *    compofitiony  for  per  Curiam,  the  law  hath  been  Uken  other- 

8.C.  Holt  671.       -fe      ^^ 

YelT.94.    Cro.  ^*^* 

SKs.  i8t.  249.    Cro.  Jac  137.     Hob.  176.     iRoll  Abr.  63.      Raym.  14.     %  Lev.  14.     Dougl.  37S. 

t  Tom  Rep.  552.    2  Term  Rep.  473. 

Cafe  86.  Parker  againft  Gage. 

tferiocienrice  T^ ROVER.  On  Not  guilty,  a  trial  before  Chief  Justice 
mo^^y  Ut'  Holt.    The  queftion  being  about  an  horfe,  feizcd  for  a  heriot. 

Jnudvoxof  the  Held  by  Holt,  that  either  berietjiruici  or  heriot  cufiom  is  feiauible 
aaaaor  \  but  not  oiF  the  manor,  becaufe  it  lies  en  pnnder ;  an  heriot  fervice  is  founded 
by'tedL**^^'**  on  ancient  tenure;  A/«/>  berUt  refervcd  by  deed  cannot  be  taken 
8.  c.  Holt  337.  off  *c  manor. 

27  Afll  24.  S  Hen.  7.  pi.  la  Plow.  96.  Cro.  Car.  260.  Co.  Lit.  149.  8  Co.  105.  2  Brovnl.  294. 
Kely.  167.  I  Salk.  356.  2  Mod.  93.  2  Saond.  167.  2  Com.  Dig. ««  Copyhold'*  (K«2|.)  (K.  25.)  an4 
fte  the  cafe  of  Oiboume  v.  Steward,  Lntw.  1 366.    3  Mod.  230. 

Cafe  87.  Saundcrfon  againft  NichoUc. 

In  debt  the  plei  T  ]  PON  evidence  ruled  by  Holt  OhiefJuJiUiy  that  in  debt  pUm 

otplaieMdmim^  ^   admnjftrovit  admits  the  debt,  but  oflierwife  in  an  adion  on  the 

■Sn^^^bJJT  ^^^>  ^^  ^"  ^  indebitus  ajfumpfit^  for  there  the  plaintiflF  muft  prove 

wMiusjkw^.  the  debt. 

What  evidence  And  per  HoLT  Chief  Juftlcey  in  proof  of  a  plene  adminiftravity  if 
may  be  given  on  tfeg  aftion  be  debt  on  a  bond,  and  you  offer  payment  of  a  bond,  on 
pkiu  Mdmhiflra-  ^^^  admniflrovity  proof  muft  be  it  was  a  debt  by  bond,  that  it  was 
S  c.  Holt  f^^  and  delivered;  but  to  debt  on  funple  contnuSl ^u  need  only 
Cob  Lit.  283^.**^  prove  payment^  becaufc  if  no  bond  it  is  a  good  adminiftration  in  that 
a£tion. 

6  Hilary 


*  Hilary  Term,  •  C  '^  ] 

The  Firft  of  WUliam  and  Maiy, 

X  H 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knt.  Cbief  Jujiice. 

Sir  William  Dolben,  Knt. 
Sir  William  Gregory, 
Sh"  Giles  Eyres, 


OLBEN,  Knt.    1 
iiEGORY,  Knt.  \jujiicet. 
5,  Knt.  J 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Thurlby  agait^  Halburt.  q^^  gg^ 

Michaelmas  Ttrmj  i  fTsU.  tf  Mgry^  RM^H. 

T^EBT  on  a  bond  with  condition  to  perform  an  award.    The-  iftrbkuftw 
1  3  award  is    that   the  defendant  (haU  feal  and  execute  a  bond  award  that  one 
wm  furcties  of  die  pendty  of  two  hundred  pounds,  for  payment  J^d^j^P^ 
of  one  hundred  pounds,  and  thereupon  the  plaintiff  to  rdeafe.    On  JU<tf»y,1ia4  chs 
^  Nul  tiel  award?*  pleaded,  the  breach  aff^ed  was  that  the  de-  oth^rihiiiff- 
loidant  did  not  become  bound.    Verdia  for  the  plauitiff.  K's  <1 1?  <»>T 

DM  M  to  Cue 

Sir  Framcu  Pembirton  Sirieant  moved  in  arrcft  of  judg.  ^I^^gi"**^ 
eat  dttt  there  Mto  no  good  award,  forthatitwas  void;  being  con-  bitmn  ]b!3t 


ocmiiietbe  aft  crf'aftranser.  thootbtrii 

^^  ^  bovadcofdbtfjft. 

XC  3  Mod.  ft7i.  S.  C.  garth.  159.  Stt  tbe  Year  Books,  19  Edv.  4.  pi.  t.  1%  law.  4.  pi.  23. 
ero.  SKs.  43a.  I  Roll  Abr.  7.  i  Roll  Rep.  170.  t  Ler.  6.  3  Leon.  6a«  t^lfod.  xM«  JO  Mt4. 
•05.    t  Mod.  SIS.    Co^y.  xi). 'U.Rqr«tss*a4^*    l^QfLJm^tiM^jM. 

V0L.L  Q  FiA 


Tbvisbt 

Halburt. 

An  award  on 
one  fide  only  U 
bad. 


Hilary  Term,  i  William  and  Mary,  in  B.  ft. 

Per  Curiam.  It  is  void  only  as  to  the  fureties^  but  good  fo  at 
to  bind  die  party  to  become  bound. 

Pemberton  Sirjeant.  Then  it  is  only  an  award  on  one  fide,  for 
the  releafe  is  not  to  be  given,  but  upon  (ealing  fuch  bond,  and  fiich 
bond  with  furcties  never  being  to  be  fealcd,  there  is  not  to  be  any 
releafe,  and  confcquently  the  award  void;  and  cited  the  cafe  of 
Barnes  v.  Falrchlld^  in  i  Roll.  Ahr.  259.  Award  that  A.  and  his 
fon  (hould  pafs  an  eftate,  and  that  eight  pounds  (hould  be  paid,  &c  ; 
and  in  arreft  of  judgment  held  ill,  bccaufc  void  as  to  the  fon  being 
no  part)-;  and  that  being  the  confideration  why  the  money  was  to  be 
paid,  and  the  money  being  to  be  paid  in  confideration  of  fuch 
afliirance  the  award  is  void,  though  there  be  other  conAderation  on 
both  parts  in  the  award* 

And  PER  Curiam  the  principal  cafe  ftajxd  till  moved  on  the 
other  fide,     llde  pojUa.  [a) 


(j^;  In  S.C.  Caithew  159,  it  is  faid  that 
judgment  was  frivin  for  the  plaintiff*}  for 
that  although  the  award  was  void  u  to  the 
furtt'usy  thtj  being  ft  rangers  to  the  fubmif- 
Yi'^n,  yet  that  the  defendant  was  thertby 
obliged  to  give  his  cwii  hnd,  and  the  pUin- 
tuSf  on  fuch  bond  being  deU\xxtd,  to  give 


thi  rtha^e.     But  S.  C.  3  Mod.  173.  fays 

that  the  Court  held  the  award  ToM'y  bccaufe 
if  the  defendant  did  not  give  a  bond  with 
fuitt'ui^  the  pUintifFwas  not  bound  to  make 
a  rrleaiie,  aad  lb  the  award  was  only  m  mg 
fit. 


*  King  agaififi  Dilliflon. 

Hilary  Ttrm^  2^3  Jac.  2.  RolL  494* 

1^  R RO R  on  a  judgment  upon  a  fpecial  verdicb  in  ejedfment  in  the 
Common  Picas.    It  was  now  argued  by  the  judges  ferietim. 

Eyres  Jiifticu  The  point  is  whether  John  Freefnan  the  infant 
be  bound  by  this  cuiiom  fo  as  to  make  a  ieizure  or  forfeiture.  The 
Court  of  Common  Pleas  have  adjudged  it  for  the  defendants,  and  I 
think  well,  and  that  judgment  muft  be  affirmed.— First,  1  take  it 
diat  we  cannot  intend  this  feizure  found  in  this  fpecial  verdidl  any 
otherwife  than  as  an  abfolute  forfeiture,  and  not  a  temporary  one  i 
there  is  no  qualification  found,  for  we  muft  intend  it  as  they  have 
found  it ;  they  are  two  diftind  cuftoms  in  their  nature  :  it  is  tnie^ 
a  reafonable  intendment  is  to  be  made  upon  a  verdi£l,  but  that 
muft  be  where  nothing  is  found  to  impugn  it.  Hob.  262.  and  the 
cafe  of  Morici  v.  Prince^  Cro.  Car.  521.  is  exprefs  that  we  can* 
not  intend  any  thine  otherwife  than  they  have  found  it ;  as  demand 
and  denial  of  rent  found  (ball  not  be  intended  upon  the  land:  the 
lame  is  in  2-  Roils  Abr.  6^8.  In  AJhfiMs  cafe^  J^^'^  157.  an  in£int 
copyholder  makes  a  feoftment  in  fee,  it  is  no  forfeiture  at  all,  but 
when  he  pleafes  he  may  enter.    If  tiie  cuftom  had  been  exprefsly 

S.C«  An»e  31.  S.C.  3  Mod.  ssi.  S.  C.  Salk.  3S6.  S.  C.  Holt  158.  S.C.  Comb.  118.  S.C. 
Carth.  41.  S  C.  1  Lu:.  765.  S  C.  N.  Lur.  ast.  2  Inft.  382.  8  Co.  lOO.  CrvC^r.  7.  Jonea  i^y. 
Larch.  199.  Cm.  Elis.  151.  i  Leon.  ft66.  %  Leon.  239.  3  Leon.  221.  2  Vern.  341.  367.  537. 
Cimy.  71.  84.  10  Mod.  245.  11  Mod.  18.  53.  57.  12  Mod.  123.  Prec.  Ch.  568.  |  i*ccr  Wmi.  i5i« 
309.  35Z.    Stra.  94. 168.  6^4*    Ld.  Ray.  777.  1145,     1  Peer  Wms.  i6. 280. 

6  foundj 


Cafe  89. 

A  cnftom  of  a 
manori  that  **  if 
**  a  furrender  be 
^  made  of  a  co- 

*  pyhold  renc- 

*  mcnty  to  the 
^  ufcofflno- 

*  ther  and  his 
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foUnd,  that  if  an  infant  or  man  of  full  age  do  not  come  in  it  (hall  KiNd 
be  a  forfeiture,  this  had  been  good,  for  an  exprefs  cuftom  may  bind  d„,lT'it»w 
an  in£mt ;  and  fo  is  Seeme's  cafe^  i  Leon.  266.  of  the  lord's  appoint- 
ing one  to  receive  the  profits  during  non-age :  fo  it  is  in  the  cafe 
of  an  office,  a  condition  exprefs  will  bind  an  infant.  Tyhttting^ 
banC%  cafe^  8  Co,  44.  So  C?.  Lit,  246.  Infancy  fhail  be  no  privilege 
where  the  public  repofe  of  the  realm  is  concerned^  or  againft  the 
king.  The  queftion  is  only  whether  this  cuftom  as  here  found  ge- 
nerally will  bind,  or  doth  extend  to  an  infant;  and  I  think  it  doth 
not|  becaufe  he  is  not  by  exprefs  words  within  it.  Firft,  the  rights 
of  infants  are  much  ^voured,  Co,  Lit.  246.  and  the  reafon  is  the 
prefumption  in  law^  that  the  infimt  doth  not  know  his  right.  An 
infant  mdl  have  his  age  in  a  cejfavit ;  that  I  think  is  the  better  opi- 
nion upon  comparifon  of  the  books,  though  fome  feem  againft  it, 
2  Inft.  401.  9  G7.  85.  Co,  Lit.  380.  It  is  true,  in  fome  cafes  an 
infant  hath  no  privilege,  as  in  cafe  of  church,  life,  and  liberty,  Co. 
Lit,  233,  234.  Where  the  ftatutes  give  a  remedy  by  an  ♦  adlion  ♦  r  84.  1 
he  is  bounc^  odierwife  where  an  entry  is  given,  as  in  cafe  of  the  , 
ftatute  of  mortmain.  A  general  cuftom  fhall  not  bind  an  infant* 
All  cuftoms  are  to  have  a  reafonable  intendment,  as  if  a  cuftom  be 
ibr  an  infant  to  make  a  feoffment,  an  infant  tenant  in  tail  cannot 
do  it,  but  only  a  tenant  in  fee-fimple,  i  Rolls  Mr,  567.  Telv,  u 
Crom  EHz.  879.  Remainder  man  not  bound  by  the  cuftom,  becaufe 
it  muft  be  taken  ftriftly.  In  Sir  Richard  Lechford's  cafe^  8  Co.  99^ 
the  cuftom  is  to  be  intended,  fo  as  the  heir  be  of  full  age^  found 
memor}',  and  out  of  prifon.  Infants  are  exempt  by  reafonable 
conftru(%on  out  of  ftatutes,  though  within  the  general  words,  St^ 
Merton^  cap.  6.  StoweWs  cajiy  Plowd.  364.  Infant  is  not  within  the 
meaning  of  the  cuftom,  he  is  not  within  the  words  of  it ;  for  that 
is  for  thofe  that  had  a  right  to  come  in  after  fuch  a  furrendcr* 
Now  the  infant  was  jiot  the  man  who  had  the  right  to  come  in 
then>  but  the  father.  He  is  here  found  to  have  no  other  title  than 
that  of  Ton  and  heir  to  his  father.  A  copyhold  fhall  difcend  ac- 
cording to  the  common  rules  of  the  law,  unlefs  particular  cuftom 
alter  and  order  it  otherwife,  and  therefore  the  infant  is  not  within 
cither  meaning  as  to  a  temporary  or  abfolute  forfeiture.  Infaht  is 
noe  within  other  cuftoms,  and  fo  is  jijjiz.  5.  i  Rolls  Abr.  56 7* 
Jmes  157.  Noy  92*  There  is  no  necelTity  to  conftruc  the  infant 
within  this  ci^om,  diere  being  no  prejudice  to  the  lady  of  tiie 
aanor ;  for  it  is  not  found  diat  the  lady  was  to  have  a  Hne,  and  we 
cMnot  intend  it  being  matter  of  fad  not  fcund  by  the  jury,  and  nd 
fine  is  found  to  be  due ;  the  lady  wants  not  a  tenant,  for  till  ad-^ 
mittance  the  furrenderor  continues  tenant,  and  from  him  fhe  is  to 
hive  her  rights  and  fervices,  Cro.  Eli%*  346.  Yelv.  16.  I  take  &\r 
Richard  Ltcl^or^s  cafe  to  be  exprefs,  for  our  cafe  is  in  the  nature 
of  a  difcent  as  theirs  was,  ours  is  ftronger ;  there  the  alteration  was 
by  die  a£l  of  God,  to  which  fhe  lord  of  the  manor  was  no  way  pri  vy^ 
but  here  it  is  by  their  own  concurrence,  viz.  accepting  the  fur- 
render:  the  cafe  of  Rwnney  v.  Eves^  i  Leon.  100.  is  exprefs,  that 
an  intuit  is  not  bound  to  come  to  any  court  for  admittance  during 
Tiis  non-age.    The  fame  in  the  cafe  oi  Anderjon  v.  Heywoodj  3  Leon. 
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ICinf        221.  I  am  apt  to  deny  the  opinion  of  Justice  Wili  iams  in  Crokf^ 

-J     •'  which  is  an  opinion  oliter^  and  to  which  the  other  judges  fpeak  no- 

itiiiToii.    ^j^j        j^Qj.  jj  j^  mentioned  by  Croke.     I  conclude  the  judgment  in 
the  Common  Pleas  is  well  given. 

#  r  gr  1         •  Gregory  yijjtice.   Whether  the  right  of  the  infant  be  for- 

feited by  renfon  of  his  non-claim  is  the  qucftion  :  and  I  conceive  his 
right  is  not  forfeited.  If  the  furrendercc  die  before  admittance,  the 
heir  (hall  have  the  Umd,  2  Sid,  37.  6 1.  Blunt  v,  Qtrky  the  heir  hath 
fuch  a  right  to  keep  the  poffcirion  againft  the  lord,  that  he  cannot  be 
removed  tiU  he  do  fome  ait  to  forfeit  it :  the  intereft  of  the  fur- 
rendcror  is  bound  by  the  prefentmcnt  of  the  furrcnder  in  court ; 
his  intereft  is  detei*mincd  by  the  prcfentmcnt ;  for  till  then  it  is  no 
conveyance ;  but  after  prefentment  the  lord  is  bound  to  take  notice 
of  it :  and  it  lios  not  in  the  power  of  the  furrenderor  to  do  any  aft 
to  weaken  his  furrcnder.  And  fo  is  Eurgoine  v.  Spalding^  Cro.  Car^ 
283.  and  in  i  Roils  Abr,  500.  it  is  faid  the  eftatc  remains  in  the 
furrenderor  till  prefentment ;  and  from  thence  he  inferred,  that  after 
prefentment  it  was  in  the  furrenderee,  bccaufe  the  lord  was  bound 
to  admit  according  to  it,:  ,^^ari  confequentiam,  car  U  Uy  eft  aytn- 
merit,  and  fo  agreed  by  all  the  other  judges.  Here  is  nothing  but 
the  title  of  the  infant  concerned  in  the  queftion,  fo  that  here  the  in- 
font  being  the  perfon  concerned  by  reafon  of  fuch  his  infency  is  not 
to  be  prelumed  able  to  profecute  nis  claim  ;  he  cited  Noy  92.  ycncs 
1 57.  of  an  infant's  feoffment  not  making  a  forfeiture :  and  if  volun- 
tary ads  fhall  not  prejudice  an  in^t,  much  lefs  (hall  an  omifiion 
damage  him  :  here  is  a  cuftomary  right  defcended  to  him>  and  the 
jury  have  exprefsly  found  it  fo,  and  dierefore  an  infant  cannot  rea- 
fonably  be  prefumed  within  the  cuftom. 

DoLBiN  Jujlice,  The  judgment  ought  to  be  afErmed.  Copy- 
hold lands  are  furrendered  out  of  court  to  the  ufc  of  one  Freeman  and 
his  heirs.  Freeman  dies  before  the  next  court,  then  the  furrender 
is  prefented,  and  the  infant  does  not  come  after  three  proclama- 
tions, and  then  the  cuflom  is  found,  &c.  I'he  queftion  is  whether 
an  infant  be  bound  by  this  cuftom:  and  I  take  it  the  infant  is  out  of 
it  by  the  reafon  and  conftruction  of  the  law ;  and  I  cannot  agree 
with  my  brother  Eyre,  that  a  cuftom  to  bar  an  infant  exprefsly 
would  bind  him,  for  I  think  it  would  be  void :  but  that  is  not  our 
cafe.  This  is  agreeable  to  the  reafon  of  the  law  in  other  cafes  ;  a 
line  at  common  law  barred  all  people  that  did  not  claim  within  a 
year  and  a  day,  but  an  infant  was  excepted :  I  argue  from  the  reafiMi 
of  that  cafe.  It  is  the  juftice  of  the  common  law  to  privilege 
infancy,  as  in  StcweWs  cafe :  to  make  an  infant  or  madman  to  ufe 
reafon  that  have  no  reafon,  would  be  an  unreafonable  diing:  in  die 

*  r  S6  1     ^^l^^  ^'^  Student  an  ♦  infent  is  excufed  by  the  law  of  reafon,  now 

if  he  ihall  be  exempted  out  of  the  common  law,  much  more  from 
^  ipecial  cuftom*  Here  is  the  cafe  of  an  heir  of  a  furrenderee,  which 
\^  ftronger  than  wh^re  die  heir  of  a  copyholder  is  an  infant,  for  there 
the  lord  wants  a  tenant,  here  he  doth  not,  for  without  my  brother 
CjReoory's  opinion,  I  take  it,  the  furrenderor  continues  tenant. 
The  cultom  and  uiage  of  noft  copyholders  is  ib.    I  was  ftewanf 
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of  twenty  fix  copyhold  manors,  and  in  every  one  of  them  was  diis         Kij<« 
cuftom.     Our  conftant  entry  was  nulla  proclamatio  quia  infans, —    DitL^ 
Objection.    It  fliall  be  a  forfeiture  quoufque^  and  when  he  comes 
and  tenders   his  fine  he  (hall  be  then  admitted,  and  though  the 
cuftom  be  found  generally,  the  la^  (hall  make  fuch  a  realonable 
conftrudion.     I  answer,  not.     I  take  it  that  an  infant  is  generally 
out  of  it,  and  thofe  who  argue  on  the  other  fide  do  fay  that  an  infant 
is  exempted  in  part,  why  not  then  in  the  whol  j  ?    •  By  the  common 
law,  for  a  fine  he  needed  not  have  claimed  within  a  year  and  a  day, 
why  then  (hould  he  not  have  time  here  afcer  he  comes  of  age, 
friiere  he  is  exempt   generally? — Objection.      The  lord  then 
fliall  lofe  his  fine.     Answer.  No  fine  is  due  till  admittance,  and 
fo  he  cannot  properly  be  (aid  to  lofe  that  which  he  never  had.     But 
confider  the  lofs  of^  the  in(ant*s  inheritance,  and  fet  it  in  the  fcale 
with  the  lord's  fine ;  the  lord  hath  only  the  fine  delayed  till  the  in- 
fuit  comes  of  age :  by  moll  copyhold  cudoms  the  lord  appoints  a 
guardian  for  an  infant,  and  himfelf  is  bound  to  come  in  within 
Siree  proclamations  a(tcr  he  is  of  age,  and  he  can  have  no  eftate, 
becaufe  he  cannot  be  tenant  by  the  cuftom  till  he  be  admitted  \  but 
when  he  is  admitted,!  think  the  lord  may  fet  a  fine  with  regard  to  the 
time  of  his  delay  of  being  admitted;  as  four  years  for  inftance  inftead 
of  two.     In  fome  manors,  as  Harrow  on  the  Hill,  [a)  if  a  Aran* 
ger  purchjfe  land  he  (hall  pay  five  or  fix  years  value  for  a  fine,  but 
a  copyholder  (hall  only  pay  two  pence,  or  the  like ;  and  a  lord  may 
increaie  bis  fine  upon  this  account  as  well  as  upon  that.     As  to 
the  cafe  of  Stowel  v.  Zouchy  {b)  that  will  not  reach  us,  for  that  is 
not  grounded  on  4  Hen.  7.  c.  24.  which  was  to  deftroy  claims.    The 
opinion  of  Dyer^  (c)  That  there  are  many  manors  in  England  where 
the  cuftom  is,  that  non-admittance  withm  a  year  and  a  day  (ball  for- 
feit, though  an  infant,  is  his  opinion ;  but  I  think  that  he  is  out  of    *  ^  q 
the  cuftom :  ♦  befides  as  to  the  finding  of  this  verdidl,  here  is  no         L  °7  J 
title  found,  it  is  not  found  that  the  land  (hall  be  forfeited,  but  only 
that  the   bailifF  (hall  enter  and   feize  as  forfeited,  and  without  a 
ferfeitiire  the  lord  cannot  maintain  an  ejectment,  &c. 

Lord  Chief  Justice  Holt,  e  centra.  My  brothers  have 
argued  very  much  upon  the  privileges  of  infants,  moft  of  which  I 
do  agree  to.  But  that  which  governs  my  opinion  is  this,  That 
dnrir^  and  until  the  heir  of  the  uirrenderee  be  admitted,  the  eftate 
of  the  copyhold  remains  in  the  furrenderor,  and  then  the  eftate  of 
Ae  lord  remaining  in  the  furrenderor,  the  infancy  of  the  heir  of  the 
finrenderee  cannot  afFe£l  this  cafe,  [d)  The  furrenderee,  till  ad- 
aittance,  hath  neither  ^ni  in  re  nor  ad  rem^  nor  hath  the  party  any 
icmedy  if  the  lord  refufe  to  admit,  {e)  So  that  it  is  plain  the  mfant 
tiH  admittance  is  a  mere  ftranger  to  the  eftate,  and  that  being  con- 
fidered,  it  it  very  ftrange  that  his  infancy  (hall  protect  another 

{§)  See  the  cafe  of  Hayes  t.  Croyden.  »o6.     i  Term  Rep.  261 .    %  Term  Rep, 

(fl  Plowd.  355.  198. 

U)  Djrer  Rep.  (r)   Ford  v.  HottiDS,   Cro.  Jac.  36s* 

(i)  Berry  ▼.  Green,  Yelv.  145.    S.  C.  S.  C.  2  Bulfl.  336. 
.  W*  EUs.  349t   Gilb*  Ten.  290.  1  Barr. 
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Kins  man*s  eftate.  If  an  infant  make  a  feoffment  and  die  without  befr, 
ZDiLLisToir.  ^^^  feofFment  is  void,  and  none  (hall  take  advantage  of  the  infancy; 
*.'  the  lord  by  efcheat  (hall  not,  becaufe  a  ftranger.  If  an  infant 
tenant  in  tail  make  a  feoflment  and  die  without  ifliie,  noi^  that 
are  ftrangers  in  blood  fhall  take  advantage  of  the  infancy,  and  here 
the  furrtrnderor,  whofe  eftate  the  land  is,  is  a  mere  flranger.  The 
infant  is  at  no  prejudice.  Is  it  any  more  to  the  infant's  lofs,  or 
difadvantage,  whether  the  lord  or  the  furrenderor  have  the  profits  ? . 
The  forfeiture  is  committed  by  the  furrenderor,  not  by  the  infant ; 
f.  e.  in  making  fuchaneflate  to  fuch  a  man  who  will  not  come  in  and 
take  it  up :  and  why  fhould  he  enjoy  againfl  the  lord  ?  It  is  a  for- 
feiture, but  defcazable.  First,  becaufe  it  is  a  condition  annexed 
to  the  eftate,  this  being  the  cuftom  of  the  manor  it  is  the  law  of 
the  place,  and  being  copyhold  he  muft  perform  the  conditions  re- 
quired. Infant  making  a  Icafe  for  years,  it  is  a  forfeiture  but  void- 
able by  an  entry  when  he  pleafe.  (/)  This  cuftom  that  obliges 
the  in&nt  is  to  mtide  the  lord  to  a  fine.  Infancy  (hall  be  extended 
to  delay  a  remedy  but  never  to  endanger  it,  and  here  a  line  is  inci^ 
dent  by  the  common  law  to  all  copyholds ;  fuppofe  die  infant  die 
the  lord  can  never  have  confideration  of  his  former  fine.  Where 
the  anccftor  is  bound,  and  a  remedy  is  to  be  had  againft  an  infant^ 
he  fhall  have  his  aee,  becaufe  he  (nail  not  be  intangled  in  bufmefs  ; 
but  that  is  only  a  delay :  where  an  *  infant  has  right,  as  if  a  difcent 
^  I  88  ]  be  caft,  his  right  fhaU  not  be  taken  away  by  a  wrong  doer  through 
his  laches:  but  here  is  a  quite  different  cafe,  the  lord  is  in  danger 
of  lofmg  his  fine.  A  feme  covert  is  heir  to  a  copyholder,  and  there 
arc  three  proclamations  made,  and  fhe  and  her  hufband  do  not  come 
in ;  the  lord  fliali  feize:  and  it  is  a  forfeiture  during  the  coverture,  (g) 
The  reafon  of  coverture  is  the  fame  with  that  of  infancy ;  if  you  fave 
it  to  an  infant  yoti  muft  fave  it  to  a  feme  covert^  for  there  is  no 
differciKre.  Sir  Richard  Lechford^s  cafe  {h)  hath  been  infifted  on  a$ 
an  authority  in  the  point,  the  cafe  is  certainly  law.  If  he  comcjin  and 
pray  to  be  admitted,  he  fhall  be  fo,  and  fo  here,  Croke  Jujtice  (/) 
held  the  heir  bound  though  beyond  fea.  ^  Williams  Juftice^  who 
ari^ued  it  firft,  faid  the  lord  is  at  no  mifchief  and  may  fcize  quoufquei 
and  rake  profits  quoufqucykc.  1  look  upon  it  as  the  agreement  of 
all  the  judges.  As  to  the  cafe  of  Rumney  v.  EveSy  i  Leon,  ico,  (i) 
that  was  not  the  point  in  qucftiOrt,  but  a  faying  no  ways  neceffary 
to  the  cafe.  No  man  is  bound  to  come  in,  but  only,  if  and  when 
tliere  are  proclamations.  An  infant  freeholder  that  holds  by  knight 
fcrvice,  the  lord  fhall  take  the  profits.  'There  is  no  more  reafon 
for  that  than  for  this  of  bafc  villenagc.  The  reafon  of  the  other  i$^ 
becaufe  it  is  an  incident  to  the  tenure.  Is  it  not  fo  here  in  this 
cjilc  ?  The  reafon  why  the  law  takes  care  of  infants  is  to  prefervo 
tie  inheritance  not  the  mean  profits  j  here  is  no  lofs   to  the  in&nt'ii 

(/)  Latch.  199.  {h)  8  Co.  99.  Codb.  268. 

{g)    Saverne   v.  Smith,   Cro.    Car.  7.  (i)  Cro.  Jac.  »26. 


S.  C.  z  Roll  Rep.  344.  361.  37*.    S,  C.  {i)  S.  C.  Co.  Cop.  75. 

Palm.  383.     S.   C.  ^Ddl.    131.     S.  C. 
Codb.  345. 
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King 


ii^eritauice  in  this  cafe,  nor  any  benefit  to  him  by  the  other  con-* 
ftniSion,  but  only  to  the  furrenderor:  wherefore  I  am   of  opinion    jy     ^' 
that  the  judgment  is  ill;  but  becaufe  all  my  brothers  aie  of  another 
mind,  it  inuu  be  affirmed. 


Lee  againft  Libb. 

Sit  the  Caje  and  the  Arguments  tmtiy  68* 

TTOLT  Chief  yufiici xvQW  delivered  the  opinion  of  THi  Court, 
*  •*  The  queftion  on  this  fpecial  verdid  is,  if  this  be  a  good  will.  Wc 
are  all  ^opinion,  that  this  is  not  a  good  will  within  the  ftatute :  here 
is  a  bequeft,  a  devife  notatteiled  by  three  witneflfes.  The  act  re- 
quires that  die  party  fign  the  will  in  the  prefence  of  three  witnefles, 
tent  third  witnefs  is  not  a  witnefs  to  the  hrft,  and  cannot  prove  the 
firft,  whereas  the  three  witneiTes  are  to  prove  all  things  the  ftatute 
requires.     Judgment  for  the  plaintiff. 

^jku    S.  C.  3  Salk.  395.    S.  C.  Comb.  174.    S.  C  Carth.  35.    S.C.  Rep.  Eq.  263. 
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A  will  attefted 
by  two  witnefles 
and  a  codicil 
confirming  the 
will  attefted  by 
one  witnefs  it 
not  good. 

S.  C.  ante,  6S. 

S.C.iEq.Abr. 

402. 

S.  C.  3  Mod. 

S.  C.  Holt,  742. 


♦Edleftonc  agamjl  Spcakc.  Cafe  91. 
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"PJECTMENT.    Special  Verdift.     Upon  a  trial  at  the  bar  ifa goodwill 
^  the  jury  find  that  the  plaintifPs  leffor  is  heir  at  law  to  J.  S.  J^'.'/^ei*^^^^^^ 
That  J.  S.  by  will  according  to  the  ftatute  devifed  the  lands  in  dcviVtheVame 
queftion  to  the  cfcfendant.     Then  they  find  another  writing  pub-  lands  to  the 
lilhed  by  the  teftator,  as  his  laft  will,  in  the  prefence  of  three  wit-  ['J^^^^'^^"* 
Defies,  revokine  all  other  and  former  wills,  and  that  the  witnefTes  ^^^}^ll  ^  ^^^^ 
to  this  1^  fubicribed  their  names  thereto  in  the  hall  adjoining  to  witnefTei  in  the 
the    room   where  flie  was,  but  in  fuch  a  place   that  Ihe  could  ^^^I'^^^.^l^^^ 
not  fee  the  witnefles,  which  laft  writing  gave  the  fiune  land   to  ^uclnditnore^ 
the  defendant.     Etji,  &c.  locution  of  the 

firft  will. 

Williams  argued  for  the  plaintiff.  That  this  laft  is  a  good  writ-  g^  ^^  ^  Mod. 

ing  to  revoke  within  the  claufe  in  the  ftatute  29  Car.  2.  c.  3.  of  218.  258. 

fiauds  and  perjuries,  (a)  though  it  be  not  a    good   will   to  pafs  |  (?' ^*'l^' ^?* 

lands:  I  agree  it  no  good  will,  becaufe  the  witnefles  did  not  fub-  s.c.  Holt. 2221 

Ml.  537.  Hard.  374.  iRoUAbr.  614.  Cro.  Eliz.  721.  Cro.  Jac.  94.  Comb.  90.  3  Atlc.  798. 
3  Mod.  203.  I  Peer  Wans.  239.  343.  2  Salk.  592.  2  Burr.  1690.  8  Viner  Abr.  140*  3  Com.  Dig. 
ly    Cowp.  S7.    Doogl.  31.40. 


(«)  By  29  Car.  2.  c.  3.  f.  6. «  no  devife 

*  in  writiAg  ot  lands,  tenements,  or  here 
V  tiainenCBy  nor  any  claufe  thereof  ihall  t>e 
"  retocabie*  ocbervrife  than  by  fome  other 

*  vUl  or  codicil  in  writing,  or  other  writ- 

*  io2  declaring  the  fainr,  or  by  burning, 
*'  caaccliing,  tearing,  or  oblicerariog  the 
^  (u^  by  the  teft4tor  hicn(iBlf,  or  in  his 
"  pRieoce  and  by  hit  diredions  and  con- 
?  kxu    Bot  aii  dcviies  and  be^ucib  of 

G 


*<  lands  and  tenements  fliall  remain  and 
"  continue  in  force,  until  the  fA^ne  bt 
*^  burnt,  cancelled,  torn,  or  obliterated  by 
**  the  teflacor  or  by  his  diredions  iu  man- 
^  ner  aforefaiJ  ;  or  unicfs  the  fame  be 
'<  altered  by  fome  other  will  or  co<frcit  la 
•*  writing,  or  othei  wriiiiig  of  ^jie  dcvif.>r 
**  finned  in  the  prefence  of  three  or  fuur 
^  witnefles  declaring  the  fame.'* 

4  fcribc 
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Edlistoks  (cribe  their  names  in  the  teftator's  prefence,  and  therefore  the  ievitk 
Srt  A».  ^^  ^  ^^'^  devife  of  tin  lands  in  queftion ;  diat  is  a  requiftte  neceflary 
by  a  pofitive  hw,  and  not  to  be  helped  by  any  conftrudion  or  other 
intendment ;  it  is  a  conftitutive  law,  and  therefore  ftrifUy  to  be 
purfued ;  but  though  it  be  void  as  to  a  devife  of  the  lands,  yet  it  is 
a  good  revocation  within  the  woids  of  that  claufe,  ^  that  no  will  fhall 
«  be  revoked,  but  by  fome  will  or  other  writing, declaring  the  fame.** 
Here  is  a  writing  declaring  the  fame ;  the  claufe  about  wills  is  cau- 
tioufly  penned,  it  doth  not  make  the  will  void  for  want  of  fubfcrip«r 
tion  of  witnefles,  it  is  only  ^all  bequefts  of  lands  (hall  be  void  ,*'  (b 
that  it  remains  ftill  as  a  will,  and  it  being  a  will,  and  declaring  all 
other  wills  to  be  revoked,  it  is  a  will  to  all  other  purpofes  except 
a  devife  of  land:  it  is  a  writing  within  the  daufe  of  revocation,  it 
bath  all  the  drcumfiances  required  in  and  by  that  daufe.  A  Ettle 
thing  would  make  a  revocation  formerly;  by  the  3a  Hen.  8.  c.  ]• 
of  wilb  th^re  is  nothing  of  what  ihall  be  a  revocation,  and  Dyer 
143.  a  revocation  might  be  by  word  of  mouth.  If  th^re  be  h£h 
inconfiftent  with  an  intention  or  will  to  ^ve  the  land,  they  make  a 
revocation ;  as  the  iale  of  land  is  a  revocation,  though  when  it  is 
repurchafed  a  republication  will  do.  A  will  is  but  an  ambulatory 
inftrument,  an  inchoate  aA  that  may  be  repealed  by  a  very  fmall 

^  f  9^  J  matter :  upon  this  ad,  *  if  a  man  make  a  wiD  according  to  thefe 
circumftances,a  feoflrnent  will  be  no  revocation,  for  it  is  not  widiin 
the  exprefs  words  of  this  cbuife,  but  ours  obferves  that  claufe  in- 
tirely.  A  devife  by  parol  was  void  as  to  make  a  devife  i  yet  before 
diis  ftatute  it  was  a  revocation.  A  feoffinent  without  execution 
was  held  a  countermand  of  a  will  in  the  cafe  of  Montague  v,  Jeff^rj 
429.  the  iamein  i  RoU%  Jbr.  514,  515.  A  devife  to  perfoiis  in- 
capable of  taking,  though  void,  is  deemed  a  revocation,  and  pari 
ratibne  here:  lo  though  no  good  will,  yet  it  is  a  revocation. 

Mr.  Finch  icontra^  It  is  not  (aid  to  be  in  her  prefence:  but 
however  I  will  agree  it  not  a  good  will,  and  we  claim  by  the 
other :  and  if  this  Kcond  be  an  alteration,  it  muft  be  as  a  good  will^ 
and  then  the  land  is  ours  that  way  too ;  or  elfe,  as  it  is  a  writing, 
it  is  no  alteration  as  it  is  a  will :  the  firft  is  a  devife  of  lands,  aiid 
now  that  cannot  be  altered  but  by  a  will  that  concerns  the  fame 
thing,  viz,  a  devife  of  the  lands  another  way,  and  this  is  not  pre* 
tended  to :  how  can  a  will  be  called  a  will  when  every  devife  in 
it  is  void  ?  A  will  concerning  land  cannot  be  good  if  the  devife 
of  that  land  be  void,  and  a  will  concerning  land  cannot  be  revoked, 
but  by  another  will  concerning  the  (kme  land,  and  therefore  the 
laft  mil  being  void  as  to  the  Luid  it  is  no  revocation,  l^hc  intent 
was  to  prevent  the  mifchief  of  parol  revocation  ;  now  here  is  no  will 
that  hath  revoked  it.  Then  here  is  another  writing ;  now  this  is  no 
writing  within  the  meaning  of  the  ad,  for  the  meaning  is  a  writing 
operating  as  a  will.  A  man  has  a  power  of  revocation  by  deed  ot 
writing,  and  he  makes  a  will,  this  is  a  writing :  and  yet  it  is  no 
prefent  revocation,  thoueh  it  be  a  writing  \  this  laft  confirms  the 
devife  of  the  former,  and  how  that  can  be  a  revocation  is  hard  tp 
be  imagined.  To  make  a  revocation  it  muft  be  a  writing  declaring 
•  hi) 
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his  intention  to  make  the  devife  void,  whereas  here  his  intemtion  is    Ept««Toii« 
to  make  a  will  confirming  of  the  former;  his  intention  here  was  to      srsAss* 
declare  it  a  revocation  no  otherwife  than  as  a  will,  and  then  he  in- 
tended it  to  confirm  the  firft.    And  fb  he  concluded  it  no  revoca- 
tion. 

Holt  Chief  Ju/Ha  to  Mr.  Wi^ijAMs.  Is  this  an  aft  inconfift* 
cnt  with  the  iirft  devife  of  the  land,  or  doth  this  ixty  Ways  tatttr^ 
his  former  intention  of  giving  the  land  to  the  defendant  ? 

And  afterwards  judgment  was  given  for  the  defendant,  (b) 

♦  Note,  It  was  (aid  by  Holt  Chief  Jujiice^  and  not  denied  by  the  *  [  9'  ] 
reft  of  THE  Court,  that  if  a  devife  be  to  A.  and  B.  and  their  heirs,  ^"  ■  f/^jJ^'J*- 
and  A.  die  before  the  teftator,  the  other  ihall  have  the  whole  by  bTAre  the"te!fL 

furvivorfllip.  tor,  tn^  .urvl- 

Tor  takes  the 
whole.        .     Pltiwd.  344.     I  Co.  100.     Cro.  Elir,  423.     Caf.  in  Chan.   121.    Stlk.  i^^    and  fea  thi 
cale  of  Davii  v.  Kempe,  Carter,  a.     Ooodright  v.  Wright,  1  Stra.  2^.     i  Peer  Wms.  397.    Cowp.  157* 


(i)  In  the  cafe  of  Glasier  t.  Glasirr, 
4 Burr.  a5i».  The  teftator,  in  the  year 
1757,  made  a  willoflandt^  and,  in  the 
year  1763,  made  another  will,  in  which  he 
gave  Ian4  u>  the  tame  devifee.  Both  wills 
were  found  in  the  teftator 's  cuftody  at  the 
tiffle  of  bit  death  \  the  lecond  cancelled  \ 


and  the  Arft  uncancelled.  The  queftion 
was  whether  the  cancelling  of  the  fecond 
will  was  not  a  revocation  of  the  firft.  The 
Court  were  of  opinion  that  ic  was  not  a 
revocation.  See  the  ca(e  of  Hide  v.  Ma- 
fun,  8  Viner  Abr.  140.  See  alfo  Harwuod 
T.  Goodright,  Cowp.  87. 


Nightingale  againft  Adams. 


Cale  92. 


H 


ELD  by  PoLLEXFEN  Chief  Jujlice  upon  evidence  in  this  cafe  ^^^^Jfor'''^, 


at  Guildhall,  in  a  replevin  for  goods  taken  by  order  of  the  uken^beyon?* 
Eaft-India  company,  as  interlopers  in  the  Indies,  that  no  replevin  the  Teas,  thou^ 
lies  for  goods  taken  beyond  the  feas,  though  brought  hither  by  the  jJoJ^h^'I'm 


defendant  afterwards. 


S.  C.  Holt,  426.     5  Com.  Dig.  435.    4  Bac.  Abr.  385. 


England. 
4  Term.  Rep.  503. 


Anonymous. 

N0TE9  That  if  a  woman  give  a  warrant  of  attorney  and  then  Judgment  may 
aaniesy  you  may  file  a  bill,  and  enter  judgment  againft  both  by  ^  *T[*1^ 
tbe  pradice  of  the  court.     Ruled  upon  motion.  (^)  aSdll^rc.^n"^ 

t.        .*     ^         i.,  •   ..  WARRAHT    of 

the  wife  dum  JoU.  i  Salk.  117.  399.     12  Hod.  383.    3  Burr.  1469. 


fa)  Sat  fte  tbt  caie  of  Madder  and  his 
«)R  f.  Lee,  3  Burr.  1469.  by  which  it 
fiRM  that    before  judgmait  is  eototd. 


leave  to  enter  it  muft  be  obtained  from  the 
Court,  on  an  affiJavit  proving  the  marriage. 
See  aUb  i  Term  Rep.  486. 


Anonymous. 
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Anonymous. 

jMMifltbirMd  Hddby  Holt  Chief  JuJKce^  upon  the  ftttote  of  KmitatioM,  zi 
£tJ!^'rfuSl  J^*  '•  ^'  ^**  ^'^  Dublin  or  any  other  place  in  Inland  is  bcvond  fea 
mioni.  *  within  die  meaning  of  that  daufe  in  that  ftatute:  nileci  ib  by 
Cowp.  658.       bim  upon  oonfidontKxu 

8tt4ABn.cx6.  Poft99« 

Memorandum. 

ZfMrSatiM  In  die  cafe  of  Chamkers  v.  Gamtj  this  term^    Holt    Cbitf 

J|J^^^*JJJL5^  y^^i^^  refiifed  to  permit  me  to  urge  or  argue  any  exception  to 
^inskstmm.  a  declaration  upon  a  demurrer  to  a  plea  in  abatement. 

€••  Lit.  fo^    8  Coi.  ISO.    Hob.  433.    1  Salk.  ixx. 


Eaftcr 


*  Eafter  Term,  •  c  9a  3 

The  Second  of  William  and  Mary, 

IN 

THE     king's    bench. 


Sir  John  Holt,  Knt.  Ciief  Jujiice., 

Sir  William  Dolben,  Knf.    ^ 

Sir  William  Gregory,  Knt.  vjujiices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knf.  Attorney  General. 

Sir  JoHH  SoMERS,  Knt.  Solicitor  Gmera/. 


Price  againfi  Langford.  Cafc  ^2^ 

Hilary  Temij  2  faT  3  Jac.  2.  Roll  1059. 

T^  JECTMENT.    Special  verdi<ft.   The  cafe  was,  that  J.  S .  if  huftind  and 
r^  was  feized  of  lands  in  fee,  as  heir  of  the  part  of  his  mother,  wife  levy  a  fide 
and  he  and  his  wife,  with  warranty,  levy  a  fine,  to  J.  N.  and  J.  D.  '^^^^'''^fT'd 
and  they  by  the  fame  fine  do  grant  and  render,  to  the  ufe  of  the  of'which^the"  * 
bufband  and  wife,  and  die  heirs  of  their  two  bodies,  remainder  to  kuiband  ia  feiaed 
the  right  heirs  of  the  hufband.  *"  ^^"^  P^^ 

o  9fa/mM,and  take 

The  queftion  was,  if  this  did  alter  the  difcent  or  change  the  to  them  and  the 
cflate  fo  as  to  make  die  heirs  by  his  &dier  to  be  inheritable  ?  ^^i»  of  their 

bodies,  the  na- 
ture of   the  de* 
fim  11  thereby  altered,  and  the  eftate,  on  their  dying  without  fach  iflue,  ihall  defcend  to  the  heiri  of  the 

bulbud  acfmrtif^ttrra. S.  C.  Salk.  337.     S.  C.  Carth.  140.     S.  C.  Holt.  253.     Co.  Lit.  12, 

1  j.  Hob.  31.  1  Co.  110.  Mod.  CaC  45.  1  Atk.  480.  3  Com.  Dig.  ««  Difcent"  (c.  7.)  Cruife  on 
Jiaef,47,  ^-  '  ^^^  337-  *  *»»•  « M^  i  Wilf.  a.  66.  2  Peer  Wms.  171.  and  fee  the  cafe  of  Ai- 
idH  f.  WcUs  and  others,  DoogL  769.  77s  %  and  Hvtcbefon  t.  Hammond,  3  Browne  Caf.  Cb.  xa8. 

Mr. 
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Ptic«  Mr.  Row   for  the  plaintifF  argued,  that  it  did  not ;  that  the  fine 

Lamctoeo.  alters  no  eflate,  but  that  it  remained  as  it  was  before.  The  law 
(hall  rejed  the  new  title  and  judge  tlic  heir  in  of  the  old:  foit  is 
in  cafe  of  devife  to  an  heir,  the  law  Ihall  rcjeil  the  devife  and  judge 
him  in  of  the  eftate  difcended :  in  a  fine  fur  grant  et  render  the 
conufee  pafies  nothing,  but  in  reality  the  conufor's  intention  governs 
the  whole ;  dijeme  covert  need  not  to  be  examined  in  it.  (a)  An 
ufe  may  be  of  a  fine  fur  Qrant  et  tender ^  though  the  opinion  was 
otherwifc  formerly.  {S)  If  the  conufee  of  fuch  a  fine  were  leffee  for 
vears,  that  would  not  extinguiih  the  term,  and  that  is  an  argument 
he  hath  no  pofleilion.  ic)  A  conufee  of  fuch  a  fine  cannot  forfeit : 
fuppofe  die  conufje  of  fuch  a  fine  were  a  villain  to  the  king,  might 
the  Icing  have  fcized  the  land?  Suppofe  he  were  an  abbot,  would 
diat  be  within  the  flatute  of  mortmain  ?  {d)  He  cannot  bring  a 
quid  juris  clamat^  becaufe  he  hath  no  eftate;  there  is  no  inftance  in 
which  he  hath  a  feizin  as  to  found  that  writ :  it  is  like  the  cafe  of  a 
*  r  93  J  furrcnder  ♦  of  a  copyhold,  and  there  is  never  any  eftate  in  the  lord ; 
he  is  but  an  inftrument,  i  Leon,  IC2.  In  Lord  Cromwell's  cafey  2  Co. 
69,  held  there,  that  the  conufje  of  a  fine  was  moft  like  a  demand- 
ant in  a  recovery,  who  is  only  a  formal  inftrument  for  the  convey* 
anceof  ttie  land.  Dyer  172.  Co.  Lit.  365,  366,  Then  furdicr  a 
fine  fur  grant  et  render  is  a  fine  executory,  and  here  is  no  execution 
found;  whether  he  is  not  put  to  z  fcire facias^  or  whether  the  eftate 
may  not  be  executed  by  an  entry  is  a  quare  ;  but  if  the  latter,  yet 
here  is  no  fuch  entry  found  as  will  execute  this  fine,  for  it  is  introvit 
clamans  ut  harcs^  and  thit  will  not  do,  Pitzh.  "  Scire  facias**  65. 
An  entry  clamans  is  not  fufficient ;  it  is  not  every  entry  that  will 
fcem  to  veft  anfftate,  i  Saund.  iig*  Entry  in  ejcoment  will  not 
amount  to  an  entry  to  avoid  a  fmc. 

Hoofer  c  C9ntra.  This  doth  alter  the  eftate;  for  the  first 
INSTITUTE  is  exprefs^  that  by  a  reinfeofFment  he  takes  as  a  new 
purchafor.  He  cited  as  pofitive  and  exprefs  authority  the  cafe  of 
/f^hiic  V.  Geerich^  Cro.  Eli%.  727,  792.  and  Sir  MoyU  Finches  cafe^ 
6  Co.  63.  And  as  to  the  cafe  of  ufs  thofe  come  not  up  to  this;  for 
the  ufe  goes  according  as  the  land  Jhould  have  donc^  if  no  fuch  con- 
veyance had  b  .'en.  'i^he  word  "  render"  ex  vi  termini  imports  that 
-  he  had  the  eftate  in  him.     Jt  is  true  he  could  not  bring  a  quid  juris 

clamat,  becaufe  the  inftant  it  was  in  him  it  goes  to  the  other.    Then 
for  warranty,  it  may  be  annexed  to  it,  Cro,  Eliz.  17. 

Holt  Chief  J:'ff ice.  Th'j  cafes  of  ufes  come  not  to  it;  for  he- 
fore  the  ftatu::  i.iey  were  but  tilings  in  equity.  It  is  an  eftate  in  the 
conufee,  and  th3  rcnJer  is  a  new  purchafc :  now  upon  an  ufe  at 
common  law,  \iz  could  jiot  reinfeoff  to  the  heirs  of  the  part  rf  the 
mother,  bee  :uf;;  there  could  be  no  fuch  ufe.  This  is  a  conveyance 
at  the  common  law  ;  tlie  conufor  now  claims  under  the  render :  the 
cafv.-s  of  ufjs  arc  diiTercnt.  If  a  feoffment  be  made  to  a  man  attainted 

(tf)  Dyer  311.     M*or4$.  (0  Cro.  Jac.  645.     7  Co.  39.     Cro. 

\hi  Poph.  1C4.     3  LeoA.  II*    8  Hen.      Car.  191.  15  Edw.  3.  Fits.  «  Peiition,"  »• 
4.  pi.  I  a.  {i)  See  9  Geo.  %.  c.  36. 

before^ 
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before,  and  he  reinfeofF,  the  king  (hall  have  it;   which  (hews  die         ^^w 
cftate  was  in  him  :  and  this  fine  and  render  is  a  feof{ment  and  re-    LApol^'pif . 

feoffinent  at  common  law. 

Per  totam  Curiam.  Judgmentwas  given  for  the  defendant.  (#) 

{g)  The  line /ft/  </<wr*,  grant,  ct  rei^itr  is  exprefs  or  implied.     2  Salk  590.     j  Lct. 

thf  only  fort  oi  fine   which  gives  a  nc^  406.     For  what   fliall    be  a  furclajt  and 

cJ^rv,  Cru;ft  on  Fines  71  ;  :It  if  a  pcrfon  biw-^k  the  dxjcent  fo  as  to  intitic  ihr  patrnai 

U-rcd   ex  far-.t    tr^temt  levy    a   fiiie  fur  t.ir    over   the    maternal  heir,   fee   Moor 

tigrix^nti  de  Mi:  ctme    cea,   a.:d  either  278.     3  Leon.  64. 70.     Dycri24.     Cro. 

xnalcc  no   declaration  of  the  ufcs  of  ir,  or  Elif .  833.  919.     Cro.  Car.  38.     i  Salk. 

declare  it  to  br  to  ths  ufi.-  of  bimfclf  and  241.      8    Mod.   23.     |  Stra.  267.  487, 

bi»htirk,   the  lands   uill   ftill   dcfcend  «  i  Wilf.  66.  2  Burr.  87/.  Viner,«  Heir" 

rilrfrfrjfrrM,  b-caafeit  isailJ  tbeo'.d  ufe,  W.  I.     Co.  Lit.    12,  ^nd  Mr.  Hvgrave*! 

1  Picr  Wins.    139.       2  Wilf.   19;  and  note  (2).  Dougl.  679.    3  Bro.  Cbaa.  Ca(bi 

there  1%  ao  ait^eicnce  whether  the  ufe  ht  128. 

♦  Aifhcome  sigawji  The  Hundred  ofSpelhohnc,  Cafe  04. 

Hilary   TVrw,    i    ff^/l.  if  Mary^  Roll  901.  *  T  94  I 

npRESPASS.     Special   Verdid.     The   point  was,  That  die  f,"*^".^*^ 
-■•     plaintilF  had  two  I'crvants  who  had  each  money  in  their  feveral  iii"nft "the  hu- 
portmant;^us,  and  only  one  fweari  the  other  being  a  ^aier.  *«**  for  a  rub- 

Mtry  frOin  bit 

The  qucftion  was  if  this  be  fufficienttocharn  djc  hundred  with  fnvami  bu<t 
the  money  each  had,  both  being  robbed,  witUa  the  flatute  (rf  a;  Se". '»«rmoft 

iLliz.  C.  lo.  be  fwo^A  purfu* 

ant  to  the  di- 

It  was  urged.  That  tliis  ftatutc  had  been  conftnttd  favourably  for  reft^ont  of  %j 

relief,  and  that  as  to  notice  to  the  next  t/i&,  it  ha3n??en  held  that  fhefifo,e*ff  *"* 

it  is  (iiflipient  for  one  in  tjie  con^pany  to  give  notipe,  though  the  tfr3"feminti  be 

words  (eem  literally  to  mean  the  party  robbed:  if  a  fervant  be  rob-  robbed  and  only 

bed,  the  xnsJicr  may  bring  die  action,  which  is  onlv  by  cppftructionf  fj*^  ^t  fluOl 

and  cited  the  cafe  of  ^ongs  v.  ti^e  hundred  of  Bffmey  in  Ktnt^  argued  blJli'ii^or  the 

Michaelmas  1658.  tnt.  Hill.  1656.  {a)     An  adion  for  a  robbery  money  that  wu 

committed  upon  his  wife's  fcrvants  and  himfclf,  and  the  mailer's  "{^/""  *^ 

money  taken  from  the  fervant.     The  qucftion  was,  if  the  mafter's 

oath  were  fufficieur  widiout  the  fervant' s,  and  held  fufficient.  Glyn  9*.  q\  Holt.  460I 

faid  there  needi:d  not  feveral  affidavits.     It  was  urged  that  though  637. 

the  money  was  in  the  poUeffion  of  the  fervant,  it  was  in  conflrrudion  *' ^*  5  ^^ 

of  die  law  in   the  raaftcr's  pofleflionj  now  fince,thc  maflrr  may  s.C.  Ctith.  145. 

bring  the  aclion,  the  cafe  is  the  fame  ;  befides  the  two  fervants  are  s.c.  Saik.6x3. 

but  as  one  man.  ^'ii«^  '5^-  V9- 

2  RoliAbr.685. 

Holt  Chief  JuftUe.  The  ftatutc  of  27  Eiiz.  c.  j8  is  made  in  (a-  ^^'J;^^  p  g. 
▼our  of  the  hundred ;  the  matter's  liaving  the  a£hon  is  by  the  ftatute  117. 
ofWinchefter,  by  dus  the  perfon  muft  taJce  the  onth  from  whom  die  a  Ld.lU7.t1lL 
money  was  taken.     It  is  true,  the  mailer  is  robbed  becaufe  of  his  ^^'* 
property,  but  the  fervant  is  the  perfon  from  whom  the  money  was 
taken,  and  this  ad  v/as  never  extended  by  equity  againft  the  hun- 
Atd.    As  fox  tiie  caft  of  Jorus^  it  is  not  to  the  purpofe,  for  there 

(j)  Ctf tb.  146. 

die 


94  Eaftcr  Tcrm^  a  William  and  Mary,  in  B.  R. 

AiiHcoMB  the  mafter  was  adually  prcfcnt  and  the  party  robbed ;  and  fo  ther* 

HvvnM  or  '*  *  P^^  difference, 

tFBLRoimi.  rj.^^  CouRT  inclincd  for  die  defendant     S^d.  adjomatur.  {b) 

The  hundred  it  AGREED  BY  ALL,  diat  if   on  evidence  it  appears  die  robbery 

JSb^te  «»i^  was  by  combination^  the  hundred  is  not  liable. 

Ittfive. 

*  [  95  ]  *  Memorandimu 

Is  whit  nfies  UpoN  evidence  in  an  ajjjanfjit    (or  wares  fold   it  was    held 

^fo^iHn  ^  ^^'•'^  ^'V  7s^'»   That  if  a  man  fend  his  fervant  widi 

hbdtfaemafter.  read^  money  to  buy  meat  or  odier  goods,  and  die  fervant  buys  upon 
credit,  the  mafter  is  not  chargeable.    But  if  a  fervant  ufually  buy 

piSSr*''*^  ^        mafter  iqxxn  tick,  am  die  fervant  buv  fome  things  without 

5  Mod.  V98.  ^  mafter's  order,  yet  if  die  mafter  were  trufted  by  die  trader,  the 

«  Van.  643.  mafter  is  chargeablci 

1  Bl.  Com.  430. 

1Ld.Ray.sa4.  sLd.Ra7.9aS.    xoBiod.xo9.    II  Mod.  7a. 


Memorandum. 

Note,  That  the  continuances  in  Chefter  are  always  general^ 
Pbft.  3x9.         and  have  no  day  certain. 
aBdft.a33. 
iR0llAhr.4S4.    Dyv^sSs.    CfaJsB.57i.    CfO.£ns.  105.    Cra  Carr.  154. 


iMkhZMil 


(^}  la  the  MkhMnMiTerm  following  although  the  fnonejr  was  takea  from  die 

THE   GovaT    gave  jndgoBent   ior  the  conftndtive  pofleffioo  of    the  mafter  fo 

plaintiff  at  to  that  part  taken  frofll  the  fer«  as  to  enable  turn  to  bring  the  adion,  yec 

Tant  who  was  fworn»  &  C»  Garth.  145.  in  order  to  maintain  It  the  ienrant  muft  be 

and  for  the  defendant,  at  to  that  part  of  the  fworn.      S.  C.  3  Mod.  s88.     Rut  by  S 

money  wUch  wai  taken  from  the  qoaker,  Geo.  a.  c*  x6» 
S.C,PaA.S4i.    8.  C.  Salk.  6x3$  for 


Triniqr 
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The  Second  of  William  and  Mary, 

t  N 

THE     KING'S     BENCH. 


5xr  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben^  Knt.  1 

Sir  William  Gregory, J&/.>y«j^/w* 

Sir  Giles  Eyres^  Knt.  j 

Sir  George  Treby,  Knt.  Attofney  General. 
£"/>  John  Somers,  Knt.  Solicitor^^eral. 


Brickwood  ^Bnnfi  Fanfliaw.  Cafe  95. 

Kilary  Ttrm^  i  IVtU.  and  Mary^  Roll  750. 

CA  SE  for  fees  as  attorney  and  folicitor  in  feveral  caufes  for  the  The  3  Jac  t, 

defendant,  both  here  and  in  the  boroueh  court  of  Maiden  in  ^  7-   That 

Effix.  The  defendant  pleads  the  ftatute  of  3  Jac.  i.  c.  7.  tiiat  no  bill  SidrjSSfr  a 

was  delivered  wider  hand,    {a)     Demurrer.     And  PER  Curiam  bir,  doth  aot 

held  to  be  out  of  theitatute,  becaufe  it  dodi  not  extend  to  inferior  "tend  to  iafeii. 

courts.     And  judgment  for  the  plaintiff. — f^ide  Allen /l.  that  it  doth  VX*^^ 

X       •'    P  i-      •  1  T  S.C.  Ctrth.  147, 

IM  extend  to  calc  upon  a  fpccial  pxpoufc.  »  S.c.  stJk,«6: 

Aatff4S. 
Poft.33S.    BaniC59i6.    i  Stn*633«    z  IfpinaflcDif.  9.    )jwx4^%%u 

(«]  Set  a  Ceo.  a.  c.  i3f  C  it. 

Newton 
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Cafe  96. 


An  hmk 
vhofe  general 
dealing!!  inoatSf 
hayy  !baw,  &c. 
lor  the  ole  of  bit 
inn,  ii not  a 
trader  within  the 
Aacutesofbank- 
mpts,  alrhfugh 
he  11  partovmer 
of  a  Ihip  let  out 
en  freij^ht. 

»•  C«  Poft*  SDo* 

S.  C.  3  Mod. 

S.C.  3  Lev.  309. 

S.C.  Carth.149. 

&C.CoiDb.  x8x. 

S.C.  Sailed  109. 

Cro.  Car.  549. 

T  Sid.  461.491. 

S  Mod.  46  48. 

la  Mod.  1 59. 

307. 

s  Ld.  Ray  aSj. 

»Ld.R4y.85a. 

^PeerWms. 

308. 

s.Stra.  5 1 3.809. 

I  Term  Rep.  34. 

*[97] 


Newton  agawfi  Trigg. 
M.choibnas  Term^  I  Jac.  i*    RoU*  226. 

T^RESPASS.     Special  Vcrdid.     The   point  was,  if  a  mail 
who  keeps  an  inn  and  buys  his  provender,  &c.  and  vends  them 
in  his  inn  as  innkeeper,  be  wimin  the  ftatutes  of  bankrupts. 

Tremaine  Serjeant  urged  that  he  is  not  a  trader  widiin  them: 
an  innkeeper  cannot  fet  his  own  prices,  but  is  bound  to  reafonable 
prices ;  a  tradefman  may  fell  to  whom  he  pleafes ;  an  innkeeper 
cannot  rcfufe  his  gucft,  Cro.  Jac.  ^09.  He  doth  not  get  by  buying 
and  felling  ;  he  gets  by  the  price  and  hire  of  his  lo<^ings,  by  the 
profit  or  ufe  of  his  kitchen ;  the  profits  from  the  ftables  do  not  arifc 
from  the  hay  only  but  from  the  ftanding  :  Pratt  v.  Crifpej  Cro.  Car. 
549.  March  34.  (tf)  The  building  of  (hips  makes  not  a  man 
a  trader. 

•  Holt  Chief  Jufiice.  An  innkeeper  feems  to  be  different,  for 
he  is  not  an  univerlal  trader  to  all  perfons,  but  only  to  all  travellers 
that  come.  Befidcs,  he  is  not  capable  of  felling  at  his  own  prices  ; 
for  this  court  or  the  judges  of  aflize  may  fet  them ;  he  has  not  the 
liberty  of  a  free  trader.  But  I  can  foe  no  difference  between  a 
London  innkeeper  and  one  upon  the  road  in  the  country. 

DoLBiN  Jujlice.  The  reafon  in  the  cafe  of  Crifpe  v.  Prat  was, 
becaufe  it  was  his  own  hay  and  his  own  oats ;  here  it  is  found  he 
hxiys  all,  and  Jberefore  different;  he  hath  a  ftock  pro  negotiando. 

Eyres  Juftla  faid,  he  thought  the  better  opinion  to  be  that  he 
was  out  of  the  ftatute.     Sed  adjornatur.  (A) 


(«)  S.  C.  W.  Jones,  437. 
\k)  The  Court  were  unanimoufly  ofo- 
f  Jnioii  thai  an  innkeeper  it  not  a  trader 


within  the  flatutes  of  bankrupts,  an4 
therefore  gave  judgment  for  the  plaintltf^. 
Poft.a68. 


Cafe  97. 


An  executor  of 
tenant  in  dower 
cannot  bring  a 
Jtlre  facial  on  a 
lecognisance  to 
pay  mean  pro6tt 
en  affirmance  of 
jodgment. 

S.C.  3  Mod. 

x8i. 

S.C.  3LeY.a75. 

S.  C.Sal  k.  152. 

S.C  Carth.  133. 

^».  Y.  19.) 


Mordant  againft  Thorold. 

Hilary  Term^  i  JVilliam  and  Mary^  Roll.  340. 

OC  IRE  F  AC  I A  S  by  the  executor  of  a  tenant  in  dower  on  a 
*^  recognizance  according  to  17  Car.  2.  c.  to  pay  the  mean 
profits,  if  judgment  be  affirmed.     Demurrer. 

Pbmberton.  The  exception  is,  that  this  is  a  perfonalty  and 
gone  with  the  perfon.  I  fay  it  is  become  a  duty,  and  the  recogni- 
zances make  it  fiich  and  ascertain  it  was  fuch,  though  there  be  a 
fcire  facias  requifite  to  adjuft  the  quantum:  this  is  like  a  covenant, 
to  pay  all  the  profits  that  fhould  be  incurred  during  the  fuit;  the 

S.  C.  Holt  305.    Moor,  679.    1  Sid.  188.     2  Lev.  38.     5  Com.  Dig.  ^  Pleader** 

fcirt 
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Jcire  facias  is  bat  ancillanr,  and  help  to  afHft  the  execution  of  the  re-      Mordaht 
cognizance :  the  cafe  of  Ayleway  v.  Roberts  will  not  come  up  to   .        ^' 
this,  for  that  was  in  point  of  tort  and  not  of  duty.  T«oioi», 

.  Levins  e  contra.  In  all  aftions  of  tort  it  matters  not  whether 
plaintiiF  or  defendant  dies,  all  is  gone.  Will  the  putting  in  a  re- 
cognizance alter  the  nature  of  damages  by  the  common  law  ?  that  is, 
to  make  them  recoverable  where  they  are  not,  as  here  are  none,  there 
bein^  a  death  in  the  cafe.  Befides,  this  is  not  a  fcire  facias  upon 
the  ttatute,  but  at  common  law  for  to  have  the  damages  afcertained, 
and  the  ftatute  gives  the  recognizance  only  for  what  damages  were 
recoverable  before. 

But  by  Pemberton  the  ftatute  goes  further,  it  gives  damages 
from  the  time  of  the  judgment  till  the  aiErmance* 

Holt  Chief  fuftice.  There  can  be  no  fuit  on  this  recognizance, 
dU  there  be  a  judgment  for  thefe  damages,  and  confequently  the  re- 
cognizance doth  not  any  ways  alter  it.  The  fcire  facias  to  afcer- 
tain  the  damages  muft  be  as  at  common  law,  and  the  common 
law  rule  is  a6lio  perfonalis  moritur  cum  perfona.  Why  fhould  not  an 
executor  have  an  action  of  wafte,  but  only  the  reafon  of  the  common  *  *  £  9^  J 
law  that  it  dies  with  the  party,  {a^  We  can  award  nothing  after  the 
parties  death,  becaufe  it  doth  aiyfe  ex  deliilo^  and  no  intereft  vefted 
till  they  are  aiTefled.    Judgment  for  the  defendant,  nil  capiat  per 

(tf)  See  cbectft  of  Hambly  T.Trott.  Cowp.  371. 


Syms  againft  Tyms.  Cafe  98. 

r\  E  B  T  on  a  judgment, "  writ  of  error  pending"  pleaded  in  abate-  A  writ  ofemr 
^  ment.     Demurrer.     Judgment  for  the  plaintiff,  for  a  refpondeas  gfJ^J^S^*^ 
iupr^  according  to  the  cafe  of  BjUtenhoffer  v.  LenthaUy  {a)  laft  abatement  of 
Uim*  debtonajodg« 


?^tL  146.     Ctfih.  143.     10  Mod.  17.     I  Ld.  Ray.  47.    %  Ld.  Rajm.  1017.    i  Tom  Rep*  273* 
(«}  See  Poft*  246.  and  tlie  cafes  there  cittd. 


V01.L  H  Ro"% 
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Cafe  99.  Rou(by  againft  Manning. 

If  an  iwird  be  TX  E  B  T  on  a  bond  conditioned  to  perform  an  award.  Nul  award 
«!d*tLb^dr5  pleaded.  Replication  fetting  forth  the  award  and  breach.  De- 
livered by  a  par.  murrer. 

ticular  day,  it 

iifufficicnt  CO         The  exception  taken  was,  becaiife  he  did  not  ky  according  to 

Ihew  that  it  wit  ^^  condition,  that  it  was  made  ready  to  be  delivered  to  the  parucs, 

made  m  wnting  ,  i      •     y    •^^- 

bythediy  with-  but  Only  tftjcnptts. 
out  adding  that 

it  wa»  ready  to        HoLT  Chief  ^uftke.     It  feems  unneccflary,  for  an  a^fhial  dcli- 

be  deliwed.  ^^^  jg  ^^^  requifitc  by  the  condition,  and  a  bare  making  in  writ- 

S^c^pSftJaii."  *"S»  imports  its  being  ready  to  be  delivered  to  the  parties.     Adpr- 

s.c.3Mod.33o*.  natuu  [a). 

Hard.'  399. 

Cro.  Car.  3S9.  %  Keb.  174.    2  Lcr.  6t.    Lutw.    ^z^     6  Mod.  82.     Frcem.  416.     Cro.  Jac.  578, 

1  Ld.  Ray.  115.     Kyd  on  Awards,   195.     1  Ld.  Ray.  989.  1449. 


(')  Judgment  wai  given  for  the  plain-        Roberts  v.  Marriot,     i    K!od.    42.   2S9. 
tiff.     Fed.  242.  and  (ee  Jenkinfon  v.  AU        2  Saund.  73.  1S8.     1  Lev.  300. 
laaf<4i|  3  Keb*  513.  556.     x  Freeoi.  415. 


Cafe  100.  Hall  againfi  Wyborn. 

Michatlmat  Terntj  l  TFllliam  and  Alary ^  Roll  641,  or  6-ji. 

To  •  plet  of  the  /^  A  S  E.     The  defendant  pleads  fhc  ftatute  of  limitations,  2 1  Jac. 

Ilatuteof  Hftii-  ^^   i.  c.  16.     The  plaintiff  replies  that  the  defendant  wn«;  beyond 

Saintiff  cmnot  '^*"     ^^^  defendant  demurs.    The  qucilion  is  if  a  defendant's  being 

leply  that  the  beyond  fea  did  avoid  the  ftatute  of  limitations. 

defendant  was 

l)eyond  the  feat  i  Tremaine  argued  that  it  did;  for  Ac  law  compels  no  man  to 

iTa^^Tacr'il'c.  ^^^'^s  fruitlefs;  as  to  fue  a  man  when  there  can  be  no  fruit  of  the 

i6.*dciwiioc  aSion,  and  perhaps  never  will  return.     Bclidcs,  there  is  a  great 

extend  10  i<r-  fine  to  the  king  upon  an  original  and  no  pcrfoii  in  capacity  to  an- 

fendMtt.  f^gj. .  ^J5  jg  jQ  jjj^g  advantage  of  his  own  laches,  which  the  law  ♦ 

S.C.Carth.136.  will  not  allow ;  and  there  is  no  reafon   it  Ihould  be  fo  then  when 

a.  C.  3  Mod.  jj^g  plaintiff  is  out  of  the  realm,  for  he  may  fue  by  attorney  or  friend 

l!aSalk.42o.  though  abfent;  we  cannot  fue  the  defendant  unlefs  he  comes  in 

Cro.  Car.  245.  pcrfon,  Swayn  v.  Stephensj  yonesj  252.  Cro,  Car,  2+6. 

Poft.  341. 

2  M^d  ^tt  Thompson  Serjeant  for  the  defendant.       The    w  ords   of  the 

»Vem?694.       provifo  are  plain ;  only  to  mean  the  party  plaintifFi  (^a)  and  cannot 
a  Lutw.  950.      extend  to  the  defendant. 

Cro.  Car.  246. 

J34.  a  Vem.  694.*     Wilf.  1 34.     3  Bac.  Abr.  514.    4  Vincr*i  Abr.  236. 

*    r   OQ   3  (*^  *"*  '^  °"*  plaintiff  be  abroad,  and       a^ion    arifw.   Perry  v.  Jickfon,   Hilarr 

••    ^^    •*      the  others  in  England,  the  aaion  muft  be       Term,  31  Geo.  3.     4  Tcinj  Ren  ci6. 
brought  within  liz  years  after  the  caufe  of  ^  ^ 

DoLBIM 
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DoLBiN  Juftice.    This  hath  been  an  old  queftion  and  never  fet-         Hall 
ded,  and  doth  defer ve  to  be  better  argued,  the  quaere  is  not  if  the      Wyboik, 
defendant  be  within  the  provifo,  but  if  within  the  purvieu  of  the  aft, 
if  when  the  defendant  be  beyond  fea  the  a£l  ever  intended  to  bind  by 
fix  years. 

Holt  Chief  Jufllce.  If  a  defendant  beyond  fea  be  out  of  the 
ftatute,  then  if  he  return  after  the  fix  years  he  is  ftill  out  of  the 
ftatute. 

Gregory  JuJIice.  There  was  the  cafe  of  Sir  George  Bynton  v. 
Evelyn,  {b)  The  ftatute  of  limitations  pleaded;  replication  that  the 
defendant  was  per  tot  tempus  prad.  privileged  as  a  parliament  man, 
and  demurrer,  and  held  a  bar,  and  that  the  privilege  did  not  avoid  the 
ftatute.  Adjornatur  fore  bene  deliher and.  Afterwards  judgment  wa$ 
given  for  the  defendant,  (c) 

(^)  CitcJ  Carth.  137.  "  bring  his  adtian  a^inft  fuch  perfon  after 

(c)  But  now  by  4  Ann.  c.   16.  f.  19.  <<  his  return  itQm  beyond  the  feaa,  fo  ai 

**  if  any  pL'rfon  who  is  liable  to  the  ac-  '<  lir  brings  the  fame  within  the  times  li- 

<*  tioas  therein  mentioned  fliall  be  beyond  *'  mi  ted  by  the  21  Jac.   X.  c.  x6/*     And 

'*  the  fesf,  at  the  time  the  caufe  cf  a^ion  fee  5  Geo.  2.  c.  25* 

**  acci  ues>  Che  pi aintilf  (hall  be  at  liberty  to 


Beard  and  his  wife  againfl  Franks.  Cafe  loi, 

13  U  L  E  D  PER  Curiam,  that  in  pleading  the  laft  poor  prifoners  PicadingAe 
-^^  acl,  you  muft  plead  the  firft  aft  in  167 1,  and  then  the  laft  gives  ^*^''* 
the  fame  authority,  and  that  he  was  in  prifon  the  firft  of  May,  and  '  Term.  Re^ 
it  is  not  enough  to  plead  the  laft  a£t.    And  accordingly  plea  over-  *^^' 
ruled  in  this  cafe,  and  judgment  given  for  the  plaintim 

Allen  againfl  Darby.  Caft  102, 

Hilary  Term,  i  IVilL  ^  Mary^  Roll  314. 

REPLEVIN  quod  cumj  and  avowry  to  it  ill,  and  demurrer.  No  return  whe» 
■^^  And  held  PER  Curiam,  that  the  defendant  could  have  no  re-  ther^^wand 
turn,  becaufe  his  avowry  was  ill,  though  the  declaration  in  replevin  ?jj*'^**"3'"" 
was  ill.     And  therefore  the  replevin  was  quaflied,  without  judgment  ^Com.  Dig. 
for  a  return.  Pleader  (3  K:'f4.) 

3  Term  Kep. 
349* 
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Cafe  103.  ♦  The  King  againft  the  Earl  of  Sali(buiy. 

•  [  100  ]  ' 

A  pardon  can-  'T^HE  defendant  was  committed  on  an  impeachment  for  trea- 

aot  be  pletded  *-    (on,  in  being  reconciled  to  the  See  of  Rome.     By  die  ad  of  par- 

hkdie  King*!  j^^,  the  oiFence  is  pardoned  the  parliament  being  adjourned, 

C^^Mfoo bY        '^^^  defendant  was  brought  hither  by  habeas  corpus^  and  moved 

tiie  Houle  of      to  be  difcharged. 

IiPfdi, 

Denied  per  Curiam,  becaufe  the  impeachment  is  in  a  fuperior 
pi^*'*''^'*  court,  and  the  pardon  muft  be  pleaded  there:  the  commitment  was 
48I.  *^*"       judicially  by  the  lords,  and  they  could  not  here  take  cognizance 

Hani.  155.  of  it. 

S  Co.  6S. 

Kay.  tSi.  And  fo  was  remanded  to  the  tower. 

Rftft.  Ent.  665. 

SJda*  56.  i6a.    4  Su  Tr.  397.    %  Rawk.#.  C.   171.  560.  See  12  &  13  Will.  3.  c.  1. 


Alichadbas 


♦  Michaelmas  Term,  •[loij 

The  Second  of  William  and  Mary, 

IK 

THE    KING^s    BENCH. 


Sir  JoHM  Holt,  Knt.  Chief  Juftice. 

Sir  William  Dolben,  Knt.     1 

Sir  William  Gregory,  Knt.  I  Jujlice. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  John  Somers,  Knt.  Solicitor  General. 


Bofon  againfi  Sandford  and  others.  q^  -^ 

Kdarj  Term^  i  bf  2  Jac.  2.  Roll.  30a. 

CASE  againft  die  defendants  as  common  carriers  between  -ffw-  in  ^i  taJon'oa 
Ur  and  London  by  water  in  a  fhip  for  hire.     On  ^  not  guilty"  a  ^^^  cafe  againii 
fyccial  vcrdia  finds  that  there  was  a  matter  of  a  veflfel  who  aSed  j  ^^"0**^^^  f 
t!|3t  the  goods  were  delivered  to  him  and  loft;  that  the  defendants  i:\^f^^^t^ 
were  proprietors  \  and  that  here  are  others  not  named,  &c.  loftbychenegiea 

of  the  mafter  | 

Argued /Sr  the  plaintiff.     That  this  is  an  a£tion  grounded  on  the  ^*  defendant* 
WTongy  ana  it  may  be  jomt  or  feveral  at  the  eledUon  of  the  plaintiff.  "^aiWut^^^ 

pfaiatiift  not  namioc  all  the  owners.  — —  S.  C.  •  Show.  419.  S.  C.  Ante  20.  S  c^^'^lSL^-?.* 
8.  C  SaUc.  440.  S.  C.  3  Salk.  X03.  S.  a  Comb.  xi6.  S.  C.  Cirth.  58.  S.  C.  Ski^  ItS  S  c 
trniB.499.  7  •    ^.w. 

HJ  for 
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BofoK  for  he  hath  deftion  to  bring  it  eidicr  on  the  tort  or  on  the  contraSf^ 
Sandfoip.  ^^^  ^^^^  ^^  ^^^^  brought  it  on  the  wrong.  As  .it  is  here,  it  is 
purely  grounded  on  the  wrong ;  the  contraft  or  charge  is  but  induce- 
ment. The  gift  of  the  aiSlion  is  the  wrong ;  the  non-feazance  and 
negled.  The  general  iffue  is  not  guilty.  The  damages  arife  fran 
the  wrong ;  a  rcleafe  of  any  part  would  releafe  the  whole  5  and 
cited  juttice  Morton* s  cajc^  (^d)  that  where  the  a£tion  arifes  ex  de^ 
li^Oj  moritur  cum  perfona  {b)j  the  cafe  of  Cole  v.  Wilkes  (f),  Swal^ 
law  V.  Emerfon  (</),  and  Alatkeiu  v.  Hopkins,  {e)  We  have  not 
relied  on  the  agreement  but  on  the  wrong.  (/)  And  further  ar- 
gued, that  this  ought  to  have  been  pleaded  in  abatement^  for  thereby 
the  plaintiff  would  not  have  delayed,  but  might  have  come  to  the 
knowledge  of  proper  parties.  •  And  bcfides,  he  ought  to  have  given 
us  a  title  to  a  better  Writ,  and  cited  Blackbourn  v.  Graves,  {g)  If  two 
tenants  in  common  bring  an  aftion,  advantage  ought  to  be  taken  of 
it  by  way  of  plea.  And  there  is  no  difference  between  plaintiff  and 
defendant  as  to  that  matter :  upon  an  affumpfit  I  do  agree  it  is  fo, 
*  [  '^^  ]  bccaufe  it  is  "  non  ajfurnpftt  modo  etforma^^  ♦  but  otherwife'in  adiion 
upon  the  right ;  as  debt  upon  a  bond  in  JUjelpedale* s  cafc^  5  Co.  119. 
on  non  efl  faSJunu 

Treby  Attorney  General  i  contra.  If  he  will  bring  the  adion 
againft  the  owners  he  muft  bring  it  againft  them  all ;  this  founds  in 
wrong,  but  it  arifes  from  a  breach  of  contrail  and  duty ;  it  is  brought 
againft  them  as  proprietors,  and  this  wrong  depending  upon  a  breach 
of  contract  muft  be  meafured  by  the  contract.  1  he  contraifl  in 
law  is  A^ith  the  proprietors.  The  great  reafon  why  they  are  liable, 
is  becaufe  they  have  remedy  for  the  hire.  Now  they  are  all  to  have 
tlie  hire,  and  it  is  unreafonable  that  all  fliould  have  the  hire,  and 
yet  fome  only  pay  for  the  damage  :  the  contract  is  the  matter  of 
the  aftion;  tne  cafe  of  Cole  v.  Wilkes^  Hutt.  122.  is,  that  it  muft 
be  brought  againft  both  the  occupiers :  here  is  a  perfonal  contraft 
raifed  by  law,  and  founds  rather  like  a  debt :  this  can  never  be  a 
good  plea  in  abatement,  for  it  amounts  to  the  general  iffue,  as  in  an 
ojjumpfit^  the  defendant  can  never  plead  that  he  and  another  did 
aliume,  for  it  amounts  ordy  to  the  general  iffue,.  and  may  be  taken 
advantage  of  in  evidence:  as  to  the  cale  of  a  bond  it  muft  be  agreed  to 
them ;  but  that  ftands  upon  a  very  different  reafon,  becaufe  the  acKon 
arifes  thereupon,  the  fcveral  faa  of  every  one  of  the  defendants  :  in 
its  own  nature  the  bond  is  fevcral  j  for  one  man's  fcaling  is  not  ano- 
ther's fcaiiiig ;  and  if  the  other  feal  not,  it  is  his  bond  feverally  ; 
but  here  they  all  appoint  the  mafter  jointly,  they  officiate  alike. 

The  next  term  the  judges  delivered  their  opinions  feriatim  for 
the  defendant.     Dolbin  hafitante. 

{a)  Eafter  Term,  ii  Car.  2.  (/)  See  o  Co.  50.   Cro.  Car.  530.  Sa. 

{h)  See  thecafc  of  Hambly  t.  Trott,  yiI,  40.     Raym.  71. 
Cowp.  371.  to  377.  (^)  Trinity  Term,  16  Car.  a.  entered 

(c)  2  Hutton,  lai.  Hilary  Term,  14*  25  Car.  2.  Roll.  1216. 

{d)  I  Lev.  161.  I  Sid.  242.  Keb.  865.  i  Mod.  102.  120.     1  Vent.  260.     %  Len 

(f)  EaftfrTcrro,  16  Car.  2,  iSid.  244.  X07.    3  Keb.  263.  329. 


Keb.  852.  870. 


£yre$ 
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Eyres  JuAia.  I  agree  no  difFerence  between  a  land  and  Bo«on 
water  carrier,  for  both  are  chargeable,  Nichols  v.  Morcy  Sid.  Sa3»dfoii» 
36.  The  matter  of  the  (hip  by  the  common  law  is  no  more 
than  a  fervant  to  the  owners,  and  he  hath  no  power  over  the 
(hip  and  goods :  the  power  which  he  hath  is  by  the  civil  law, 
Hch.  III.  and  it  is  plain  the  aft  or  defeult  of  the  fervant 
(hall  charge  the  owner;  he  cited  Dyer  161.  238.  Plowd.  1 1.  8. 
2  RolL  Mr.  567.  Cro.  Elix.jii.  4  Leon.  123.  Moore  'j'jb.  This 
aftion  ought  to  have  been  brought  againft  them  all ;  for  they  are 
chargeable  only  upon  the  account  of  the  hire,  which  they  all  re- 
ceived. It  is  an  aSion  founded  ex  quaji  contraSfu^  and  the  law  im- 
plies an  agreement  and  contract  to  have  the  goods  carried  fafely 
and  witfiout  damage.  Southcotfs  cafcy  4  Cb.  83.  That  there  is  fuch 
8  contrad  is  plain,  for  they  may  have  a  quantum  meruit  for  their 
hire.  Now  what  is  in  its  nature  joint  the  plaintiff  cannot  fever. 
In  cafe  of  anexprefs  promife  it  is  plain,  Noy  135.  In  cafe  of  money 
levied  on  a  *  fieri  facia s^  and  not  anfwered  to  the  party,  the  a£Hon  ♦  [  103  1 
of  debt  mutt  be  againft  ;  all  the  ftierifFs  of  a  city  or  the  coroners  of 
a  county ;  and  yet  it  is  grounded  on  the  wrong ;  but  being  ex  quafi 
contraHu  it  is  joint.  (A)  The  verdift  hath  exprefsly  found  that 
none  were  prefent  but  onlv  their  fervant,  who  was  the  matter; 
and  they  are  only  chargeable  by  implication  of  law,  and  therefore 
equally  liable.  (/)  Objection.  That  it  ought  to  have  been  pleaded 
in  abatement.  I  do  agree  where  one  joint-tenant^  or  tenant  in 
cofftToon  brings  an  aftion  perfonal,  and  the  defendant  pleads  in  bar^ 
he  (hall  never  take  advantage  of  it,  (i)  but  I  think  the  defendants 
could  not  have  pleaded  this  in  abatement,  for  in  the  plaintiff's  decla- 
ration he  charges  them  with  an  exprefs  contrail  of  their  own,  and 
then  they  had  been  liable  without  their  companions,  becaufe  of  that 
particular  atfl  of  their  own;  and  fo  the  defendant  could  not  plead 
other  part  owners.  It  was  in  the  plaintiff's  eledlion  to  charge  them 
cither  on  an  exprefs  promife,  or  on  the  contrail  implied  in  law, 
which  could  not  be  difclofed  but  on  evidence.  Here  he  hath  not 
declared  according  to  his  cafe,  for  it  was  twenty,  and  he  hath  (aid 
by  three.  (/)  By  verdift  a  fuit  may  be  abated  as  well  as  by  plea  : 
as  to  the  plaintiflrs  being  a  ftranger,  that  is  nothing ;  for  he  having 
declared  upon  an  exprefs  agreement,  he  is  to  do  it  truly  at  his  peril : 
and  fo  concluded  for  the  defendant. 

Gregory,  aJ  idem.  The  firtt  queftion  is,  if  the  owners  be  liable 
and  not  the  matter  only.  I  think  the  matter,  as  this  verdidt  is  found, 
was  only  a  fervant.  (m)  The  owners  are  the  carriers;  they  have 
the  fole  profit ;  and  the  matter  hath  nothing  but  certain  wages.  The 
matter's  aft  doth  bind  the  owners.  («)  Then  whether  they  are  not 
equally  bound,  and  confequently  if  they  ought  not  all  of  them  to  be 
fued.  The  matter  was  fervant  to  every  one  of  the  owners.  The 
plaintiff  might  have  taken  notice  of  aU  the  owners  as  well  as  of 

[b]  s  Saund.  345.     i  Roll.  Abr.  921.  (/)  Cro.  Ellz.  8$2.    2  Roll.  Rep.  350, 

HoSt.  216.  260.  »6  Hen.  8.  pi.  5. 

{/)  H«cr.  121.  I  Mod.  19S.  (j«)  Hob.  17. 

(0  Moor»  466.  Cro.  Jac.  183.    z  Sid.  (n)  Plowd.  la.    Litt.  324^ 
|9t    Cio.  £li2.  584.    z  Mod.  luz. 

H  4  fome. 
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Boten        fome.     The  cafe  of  Whelpdale  v.  Whelpdakj   $  ^-  "9-   «  not 

Savdfobo.     I**^^  **^*     3  ^^^'  5^4"  ^^^  ^^"™^  fomewhat  near  to  this;  but  here 

is  no  perfonal  a£i  of  the  parties,  here  is  an  agreement  in  law  which 

feems  joint  in  its  nature  »  here  it  is  not  the  fame  promife  which  he  de- 

♦  [  XO4  ]    dared  upon,  for  the  law  raifes  it  againft  them  all ;  the  joint  •  charging 

them  is  the  very  foundation  of  the  adion:  and  therefore  he  concluded 
for  the  defendant. 

DoLBiN  Jujiice.  The  aftion  lies  againft  die  owners  and  it  ought 
to  have  been  brought  againft  them  all.  Here  is  no  exprefs  con- 
traA ;  and  then  a  promife  which  the  law  raifes  againft  them  all :  it 
ought  accordingly  to  be  brought  againft  them  all.  But  it  is  doubt- 
ful if  it  ftiould  not  have  been  pleaded  in  abatement.  I  think .  ther 
might  have  plea  Jed  it  in  abatement :  and  therefore  I  think  the  plaintiff 
ought  to  have  his  judgment. 

HotT  Chief  Jufiice.  The  queftions  are  if  this  adion  be  well 
brought  againft  fome  of  the  part  owners  ?  and  if  the  part  owners, 
the  defencbnts,  may  take  advantage  of  this  upon  evidence  ?  Confider 
upon  what  account  they  are  anfwerable.  First,  The  mafter  is 
liable  and  may  be  fued  alone.  The  mariners  may  have  their  ac- 
count againft  the  mafter;  the  mafter  may  fue  for  the  freight :  he  is 
fuch  a  pcrfon  as  may  be  fued.  The  part  owners  are  chargeable,  be- 
caufe  they  cake  upon  them  the  fitting  of  the  (hip  and  have  the  benefit 
of  it ;  the  part  owners  are  anfwerable  as  employing  and  having  the 
benefit  of  the  voyage;  they  are  not  chargeable  as  by  reafon  of 
their  intereft ;  for  if  fome  do  not  agree  and  the  major  part  do,  the 
Others  fliall  not  have  any  advantage  of  the  freight,  fo  that  it  is  their 
having  emplo]fed  the  (hip:  but  here  they  are  partners  in  common 
carriage,  and  there  is  no  difference  between  them  ;  they  have  a  joint- 
truft  repofed  in  them.  This  aftion  is  grounded  upon  the  truft  and 
that  doth  imply  a  contradlj  then  in  all  cafes  where  the  action  is 
grounded  on  a  contrad,  all  that  are  privies  to  the  contrw^  {hall 
take  advantage  of  this  omiffion  on  the  general  iffue :  one  is  not  a 
carrier  alone.  The  declaration  is,  that  the  deftndsints  fuper  fi  fyfcepe'^ 
runt;  it  is  the  undertaking  of  the  mafter;  and  that  is  the  under* 
taking  of  all.  It  is  the  fame  as  if  he  had  &id  Juper  je  ajfumpjerunt 
in  confideration  of  a  promife  to  pay  the  hire  that  the  goods  ihould 
be  fafe  carried.  It  may  be  fo  alledged ;  and  fo  it  was  in  the  cafe  of 
fiogfn  V,  Headt  Cro,  Jac.  262.  and  then  advantage  may  be  had 
of  it  on  the  general  ifTue.  The  very  taking  of  the  goods  is  a  gene- 
lal  confideration,  though  he  be  not  a  common  carrier,  as  in  the  cafe 
of  Symonds  v.  ParknoT^  Palmer^  523.  and  the  declaration  held  eood 
though  not  faid  to  be  a  common  carrier ;  and  the  acceptance  0?  the 
goods  makes  him  liable.  All  the  misfeasance  in  this  cafe  is  but  for 
St  breach  of  truft.     A  common  carrier  is  as  much  bound  to  carry 

•  [  I W  ]     goods  |is  an  innkeeper  is  ♦  to  looge  a  gueft  :  here  the  employment  is 

loint,  it  is  like  a  joint-ofEce ;  a  breach  of  truft  in  one  is  fo  in  all : 
|iere  the  finding  of  the  jury  varies  from  the  employment  in  the  de- 
claration ;  the  reward  is  joint  to  be  paid  to  them  all,  and  fb  the  con- 
fideration is  joint  Gelky  v.  CUrkcj  Cro.  Jac.  189.  It  is  the  reward 
tl^tt  raifes  die  a£tion  becaufe  of  the  advantage.    Now  the  reward 

bein^ 
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being  the  reafon  to  charge  them  the  manner  of  charging  them  muft        Bosom. 
be  the  (ame.     SuppoTe  thefe  defendants  had  alone  brought  an  a£Uon     SAii»ro»>. 
for  the  hire,  this  plaintiff,  then  defendant,  mi^ht  have  taken  advan* 
tage  of  this  on  the  general  ifliie.     The  cafe  otfVhelpdale  v.  Whelp'- 
daUy  5  £2?.  1 19.  is  good  law,  becaufe  it  was  his  deed  modo  et  forma. 
If  the  other  had  died  it  would  have  been  his  deed.     The  deed  is  his  * 

feveral  aft  though  the  lien  be  joint :  there  is  a  great  deal  of  differ- 
ence between  declaring  upon  a  deed  and  upon  another  contradL 
How  could  this  be  pleaded  in  abatement,  that  there  were  other  part 
owners  ?  That  would  not  do,  for  if  I  have  part  of  a  fliip  mortgaged 
to  me,  I  am  not  anfvverable,  but  it  is  the  employment  doth  charge 
me.  Suppofe  they  had  laid  that  they  Jimul  cum  the  other  fuperfi 
fufceterunt-t  absque  HOC  that  they  did  amTume  modo  etforma\  for  you 
muft  have  traverfed  fo :  now  what  would  this  have  been,  but  the 
general  iffue,  as  in  7  Hen.  4.  pL  8.  But  in  thofe  times  there  was 
no  general  ifllie  pleaded  for  any  non-feazance  or  negled,  but  they 
always  pleaded  fpecially,  and  traverfed  fome  particular  point  in  the 
declaration,  Cro.  Eitz.  369.  Moon  355.  If  no  general  iffue 
could  be  j^eaded,  it  were  fomewhat:  that  cafe  of  7  lien.  4..  pL  8. 
was  upon  a  real  charge,  this  is  upon  a  perfonal  contraft.  I  cannot 
diftinguifh  die  cafe  of  Cole  v.  IVilkeSy  Hutt.  122.  from  this ;  it  ap- 
peared there  was  another  joint  occupier,  and  advantage  taken  of  it 
on  the  general  iflue,  becaufe  the  duty  arofe  there  from  the  occupa- 
tion :  if  the  plaintiff  will  charge  the  owners,  he  muft  charge  them 
in  fuch  manner  as  they  are  chargeable;  he  might  have  charged  the 
mafter  ak>ne. 

And  fo  PER  Curiam.    Judgment  for  the  defendant. 

•  The  King  againft  the  Inhabitants  of  Hermitage  in  Dor-    Cafe  105* 

fctfhire. 

♦  [  106  ] 

\X7RIT  OF  INQUIRY  of  damages  for  fences  thrown  down  in  Oa  MMoffanter, 

^^    the  night.     Held  per  Curiam.  That  there  was  no  need  of  euttn^^ft 

notice  of  the  execution  of  the  writ,  becaufe  traverfable.  of  enquiry  ii  not 

neceflATy. 
S.  C.  Ctrth.  1 14.  S39. 

But  PER  Curiam  quafbed,  becaufe  «<  Interejfatus  fuit  pro  refiduo  How  tide  to* 

*  cuMdam  termini^*  where  it  ought  to  have  been  ^^popjponat.fuitr  ^^'^''^^ 
It  might  have  been  a  concurrent  leafe^or  a  leafe  not  commenced,  and  co.  Lit.  17. 4*. 
DO  poiTeffion  laid :  it  was  ilA.  Piowd.  191! 

5  Com.  Dig.   Pleader  (C  35.) 

In  debate  of  this,  it  was  agreed  per  Curiam  that  a  grantee  of  '^^'^^^ 
cooimon  might  have  this  writ;  owner  of  the  wafte  may  have  itj  granieeofa  * 
|nuitee  of  the  herbage  might  have  it  A7&  Kelway.  common,  may 

have  a  noQamttr* 
Cro*  Car.  aSo.    Lstv.  141.    See  19  Geow  i*  c  36.  and  31  Geo.  a.  c.  41. 

The 
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Cafe  106.  The  King  agmiji  Berchet  and  others. 

INFORMATION  for  a  riot  in  breaking  the  fences  and  in- 
clofures  of  Mr,  Guys  at  7r;;/j  in  Hertfordjhire. 

Sir  Francis  Winnincton  argued  laft  term  for  the  defendant, 
that  no  information  doth  lie  in  the  crown  office  ;  and  ordered  to 
be  argued  ag:iin  this  term ;  for  which  I  u-as  prepared  to  argue  it ; 
but  none  being  ready  to  jullify  their  demurrer  we  had  judgment 
pro  rege  per  tout  le  court,  quegi/L 

My  intended  argument  was  as  followeth:  The  queftion  is, 
if  this  infonnation  doth  lie;  if  the  defendant  be  hound  to  an- 
fwer  to  it?  That  it  does,  I  ftiall  prove  by  thefc  following  fteps. 
First,  by  (hewing  that  an  inqueft  is  not  neceilary  in  all  cafes 
to  inforce  a  defendant  to  anfwer  the  king's  fuit,  and  the  reaibn 
why,  and  apply  that  reafon  to  this  cafe ;  and  then  Ihcw  that  even 
in  lome  capital  cafes  it  is  not  requifitc,  and  that  in  dl  cafes  not  ca- 
pital there  is  no  n^ceffity  of  it ;  and  fo  evince  that  this  method  of 
profecution  is  no  v.*ays  contrariant  to  any  fundamental  rule  of  law, 
but  agreeable  to  it :  and  then  fliew  the  conftant  ufage  of  this  method 
and  the  approbation  it  both  had  from  the  judges  and  lawyers  of  all 
ages  and  in  all  reigns,  even  before  c^avo  Carolij  as  well  as  fmce ; 
even  before  and  ufter  EmpfGfi*s  Laiu  as  well  as  under  it,  and  that 
that  law  doth  no  ways  affect  this  cafe ;  and  then  anfwer  that,  and  the 
other  objedions  ftarted  on  the  other  fide,  l^he  •  rule  which  I  agree 
to  and  lay  down  as  my  foundation  is  this,  that  no  man  is  to  anfwer 
the  king's  Tuit  without  fome  lecorJ  importing  his  charge  ;  but  that 
if  tl^ere  be  any  matter  of  record  or  fuggeftion,  or  furmife  upon  re- 
cord, or  information  filed  as  of  record  for  the  king,  importing  the 
charge  of  an  offence ;  that  this  mny,  if  the  king  pleafeth,  fervc  in- 
ftcad  of  an  inqueft  or  verdict  either  by  indidlmcnt  or  prefentment, 
and  that  the  party  thereupon  (hall  be  compelled  to  plead  to  it  as  a 
prefentmcn:.  I  do  not  mean  this  of  trcafon  or  felony,  though  there 
are  two  c^fcs  even  in  that  tco:  nr  r  Jo  I  mean  to  prove  it  by  new 
offences  created  by  ftr.tute  or  infonr.Ations  enafted  to  be  for  them  ; 
but  offences  at  common  law,  or  fLcii  as  are  made  de  novo^  and  no 
particular  mode  of  profecution  appointed.  The  king's  fuits  are  of 
three  natures.     Either 

First,  In  matters  of  mere  right  and  property,  where  freehold  or 
inheritance  is  concerned.  It  is  true,  there  muft  be  an  inquifition  or 
office  to  entitle  the  king  to  either  fuit  or  fervice,  and  fo  is  Kelway\ 
201.  Dyer',  74 ;  but  in  other  eafcs  a  fjggeftion  or  information  filed 
of  record  for  the  king  will  ferve  inftcad  of  them  where  an  office  is 
no  other^vife  requifite ;  which  is  the  fame  as  an  inqueft  in  our  cafe : 
I  will  not  cite  particular* cafes;  the  books  are  full  of  them;  as 
Bro.  tit,  "  Surmjt^*  pL  5.  9.  30.  32.  that  a  fuggeftion  or  infor- 
mation (which  he  ufes  promifcuoufly,  and  therefore  with  him  as 
fynonimous  terms}  of  a  dying  feifcd  under  a  term  in  chivalry,  or  a 

devifc 


An  information 
for  a  riot  in 
breaking  fences 
juid  inctofaret 
in  HertfTrJfiflrt 
lies  in  thi 
ciowN  oy- 
ricx. 

S  C.5M3<L 

459- 

S.  C.  Ante,  49. 
Finch.  336. 
I  Sid.  387.431. 
Skin.  81.  108. 
Cro-  Car.  557. 

579- 

XUrch.  qi. 
I  Lev.  357. 
Cartb.  3S4. 
I^*y-4>7-473« 

SOI. 

3  Mod.  317. 
5  Mod.  221. 

342-  459- 

7  Mod.  40. 100. 

Sxlk.  78. 

Saund.  300. 

I  Bl.  R;-p.  386. 

9  Hawk.  P.  C. 

^69. 

%  Hale  P.  C. 

J51. 

4  Surr.  2550. 
3BJC.  Arr.  165. 

4  '1  cr.-n  Rrp. 
285. 

5  .v!oJ.  459. 
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devife  by  will  of  goods  to  the  king,  that  in  thofc  cafes  fuch  infor-         Kmo 
mation  upon  record  will  fcrve  inftead  of  an  inquifition.     I  urge  this      BiacHir. 
only  to  fliew  that  in  matters  of  great  concernment,  as  inheritance, 
two  juries  are  neceflary  to  give  the  king  an  unavoidable  right,  as  in 
cafe  of  crimes,   where  lif^i  is  concerned,  by  grand  and  petit  juryj 
otherwife  in  lefTer  matters. 

Secondly,  In  matters  that  are  part  crime  and  part  inter ejl^  it 
muft  be  agreed  that  an  inqueft  is  not  necefliiry  to  intitle  the  king 
to  a  fuit,  or  to  compel  the  criminal  to  anfwer  5  and  for  that  there  is 
a  nouble  cafe  in  35  Hen,  b.foL  7.  an  information  for  unlawful  taking 
and  detaining  certain  jewels  of  the  crown,  which  was  a  rank  tref- 
pais,  and  a  plea  was  to  it  of  the  city  cuftom,  for  that  (hops  being 
markets  overt,  &c.  Upon  arguing  the  demurrer,  it  was  urged  that 
diis  matter  ought  to  have  been  profecuted  by  way  of  prefentment, 
vriiich  would  be  matter  of  fubftance  to  enforce  the  party  to  anfwer, 
and  not  by  bare  information,  the  which  was  denied  by  the  attorney 

fcncral,  and  it  was  accordingly  judged  ♦^rtf  r^"^^.  The  reafon  why  ♦  [  io8  ] 
urge  this,  is  becaufe  their  arguments  tend  to  overthrow  all  infor- 
fonnations,  as  I  (hall  (hew  prefendy.  It  muft  be  further  agreed, 
even  that  an  information  lies  for  intrufion  into  the  king's  land,  and 
ufurpation  of  his  royal  franchifes,  and  yet  thcfe  arc  crimes,  and  are 
vi  et  armisj  and  incur  fine  and  imprifonmcnt.  Exporting  goods  out 
of  England  not  paying  the  cuftom  due  by  common  law  is  an  offence 
at  the  common  law,  as  is  Dyer^^  43.  Thefe  are  fuable  here,  or 
in  the  Exchequer^  and  puni(hed  by  fine  upon  information:  and  it 
will  be  difficult  to  ailign  a  difference  between  thefe  and  other  of- 
fences ;  for  they  are  againft  the  crown,  and  all  tend  (though  not 
m  etquali  gradu)  to  the  diminution  of  the  king's  honour  and  re- 
^Ynue,  and  he  hath  as  much  right  to  a  fine  after  an  offence  com- 
mitted, as  he  hath  to  a  cuftom  duty  (which  he  hath  by  the  common 
bv/.  Dyer-,  43.)  and  by  tiiem  he  is  fuppofed  in  the  eye  of  the  law  to 
fupport  and  maintain  his  courts  of  jullice,  as  by  the  other  to  keep 
the  icas  open  and  fafe  for  trade :  nor  can  I  fee  any  reafon  why  an 
indidbnent  (hould  not  be  as  neceffary  in  thefe  cafos  as  in  ours.  But 
to  come  clofer:- 

Thirdly.  In  matters  dire(5Wy  and  fimply  criminal,  a  prefent- 
ment  is  not  requifite.  That  there  muft  be  a  record,  I  will  agree 
to  be  neceflary,  and  fo  is  the  law  declared  in  42  EiL  3.  cap.  3.  that 
no  man  (hall  be  put  to  anfwer  without  prefentmcnt  before  jufticeF, 
or  matter  of  record,  or  due  procefs  of  law  according  to  the  old  law 
of  the  land;  a  record  was  neceffary,  becaufe  profecutions  were 
ufed  by  the  attorney  ore  tenusy  both  before  the  king  in  his  privy 
councii,  and  before  the  king's  council  in  camera J}dlata\  Now  this 
very  ad  they  have  been  pleafcd  to  urge  as  on  their  fide,  but  how  pro- 
perly your  lordffaip  muft  judge,  for  it  is  fo  far  from  maintaining  their 
aflertion,  that  none  are  compellable  to  anfwer  but  upon  indiftment  and 
preientment,  which  are  all  one  (only  the  former  is  drawn  by  a  clerk, 
the  other  is  made  by  thcmfel  ves  informal }  that  this  law  doth  plainly  de* 
dare  that  there  is  (ome  other  legal  way  to  charge  a  man  with  a  crime, 
befides  diofe  two,  for  what  elfe  mean  thofe  words, «  or  matter  of  record 
^  9r  due  proce(s  of  law  f "  and  it  is  in  the  disjun&ive.    Now  it  is  a 

known 
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Km  •         known  rule  in  the  interpretation  of  ftatutes,  that  fuch  a  fenfe  is  to  be 
BcKCMET      ™a^e  upon  the  whole,  as  that  no  claufe,  fentence,  or  word  (hall 
*      prove  fuperfluous,  void,  or  inlignificant,  if  by  any  other  conftrudion, 
4       Abr.  645.  ^^^  ^^y  ji  ^^  naade  ufeful  and  pertinent.     If  their  conftrudb'on  be 
*  [  '^  ]    "6^^  ^^^  nothing  but  prefentment  is  meant,  then  all  the  ♦  reft  is 
nonfenfe  becaufe  it  hath  no  meaning,     fiut,  my  lord,  none  of  thefe 
old  laws  are  fo  weakly  penned  ;  they  have  a  meaning  and  a  ftrong 
one  too ;  there  is  a  due  procefs  to  charge  a  man  with  a  crime  be- 
fides  that  of  indi(5lment ;  there  is  a  thing  of  record  befides  that  of 
prefentment,  and  that  is  an  information;  which  I  (hall  prefently 
prove  agreeable  to  the  old  law.     This  suSt  malces  it  plain  to  mey 
cither  there  is  fomewhat  elfe  or  not:  if  not,  this  ftatute  is  mifbJcen : 
If  there  be,  it  is  an  in&trmation  or  fomewhat  elfe  I  but  there  is  no 
other,  ergOy  l^c.     It  cannot  be  appeals ;  for  that  is  the  party's,  not 
the  king's  fuit.     Therefore  this  a£t  is  fo  far  from  prohibiting  the 
cafe  of  informations,  that  it  ftrongly  implies  and  ftabliflies  them. 
That  a  record  is  equivalent  to  an  indiSftnent  or  inquej}^  there  are  two 
inftances.     One  in  cafe  of  capital  crinusj  where  a  record  importing 
the  charge  thereof  is  fufficient  to  compel  the  party  to  anfwer  to  it. 
As  if  an  inqueft  be  againft  A.  and  he  confefs  ic,  and  by  bill  ap- 
prove B.  as  guilty,  and  afterwards  waives  his  approver  by  con- 
feffing  his  bill  to  be  falfe,  the  kin^  may  notwithftanding  proceed  to 
arraign  and  charge  B.  upon  that  bill  as  at  his  fuit,.  and  B.  is  and 
fhall  be  compellable  to  ai.fwer  to  it,  and  fo  are  the  books,  3  Hen.  6. 
pL  80.  and  agreed  fo  in  47  Edw.  3.  pL  5.  and  many  others.     So  in 
Malc*tSDm.i99.  an  appeal  of  murdor  if  the  appellant  become  nonfuit,  the  king  may 
proceed  to  charge  the  appellee,  and  he  muft  plead,  and  may  be  trieJ^ 
condemned,  and  executed  upon  it,  though  no  inqueft  againft  him; 
and  fo  are  all  the  books,  1 1  Htn.  4.  pL  41.  4  Hen,  6.  ^A  15.  4  Sdw. 
4.pL  10.  the  fame  in  Tliv.  13.  the  cafe  of  Crifpi  v.  ViroL     This 
I  urge  to  ihew  that  an  inqueft  by  a  jury  is  not  always  and  indefi* 
3  Com.  Dig.        finitely  neceffary ;  and  that  to  charge  a  man  upon  record  is  not  con- 
^9^'  trary  to  the  fundamental  rules  of  the  law,  as  is  pretended.     But  to 

come  clofcr.  In  matters  merely  criminal^  but  not  capitaly  the  finding 
of  a  jury  is  not  requifite,  39  Hen,  6.  pL  41.  as  abridged  by  Brook^ 
tit.  Surmifiy  pi,  3.  there  is  this  refoluiion ;  that  where  a  fuggeftion 
is  made  to  the  Court,  that  a  refcous  W2S  committed  upon  the  ftierifF, 
coroner,  or  the  like,  it  was  afiirmed  by  Nottingham  then  Jttor- 
ney  General-^  and  Arderne  Chief  Maron^  and  Laicon  did  not 
deny  it,  that  the  Court  (hall  award  procefs  againft  the  offender :  and 
it  is  agreed  clearly  by  the  reporter  (fays  Brooke)  that  upon  a  fuggef- 
tion thereof  they  would  award  procefs.  It  is  not  upon  the  return  of 
a  refcou5\  for  that  was  refolved  ill  on  an  exception  taken  to  it.  It 
*  r  110  1  *^  ^^"^'  Broek  makes  a  qucftion,^  tantumin  Scaccario  vel  in  aliis  • 
euriis'y  but  if  there,  then  furcly  here,  to  whofe  jurifdiclion  all  fuch 
matters  are  moft  proper.  The  abridgment  fpeaks  it  indefinitely  on 
a  fuggeflion.  Befides,  in  all  cafes  of  contempts  to  a  court  no  pre- 
fentment is  ncccilary,  no  not  fo  much  as  to  convid;  for  if  done  in 
facie  Curiity  a  record  may  be  maiie  of  it,  and  a  punifhment  judicially 
inflii^ed,  and  that  executed  immediately,  as  was  done  in  Afr,  Read-' 
ing's  cafe.    But  to  come  home  to  the  point  before  you.    In  cafes  of 

crimei 
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crimes  of  which  the  Court  can  take  no  notice  but  ab  extra^  an  in-        '^''*<* 
formation  is  fufficient  to  found  procefs ;  and  hath  always  been  thought     bsrI ux  r« 
io  even  in  all  cafes :  and  for  that  I  will  go  backwards  even  to  the 
reign  of  Edward  the  Fourth,  and  further.     I  will  not  name  the  laft 
reign,  becaufe  perhaps  they  will  cavil  at  the  authority,  though  in 
this  tfiey  only  foUowed  their  predeceffors.     In  the  reign  of  Charles 
•  the  Second  were  abundance :   I   remember  two  not  printed,  and 
Chofe  were  by  Sir  William  Jones  againji  Harrington  for  words,  (^ ) 
and  againft  Johnfon  for  nothing,  {b)  and  argued  by  Sir  Francis 
WiNNiNGTON  \htrt  pro  rege.    In  Michaelmas  Term,  21  Car.  2. 
there  was  an  information  here  againft  Parris  and  others  for  cheat- 
ing a  young  lady,  (r )  and  unlawfully  procuring  a  warrant  of  at- 
torney to  confeis  a  judgment  in  a  very  great  fum,  and  a  verdid  and 
judgment,  and  the  parties  fined  and  committed,   after  debate  in 
arrcll  of  judgment.     In  Trinity  Term,  19  Car.  2.  Inter  indt£ia» 
menta  num'  19.  an  information  by  Sir  Thomoi  Fanjhaw^  as  coroner 
and  attorney  againft  Opie  Dodge  and  other  Cornifh  men  for  unlaw- 
fully getting  one  of  themfelves  fworn  of  a  tales  in  order  to  give  a 
verdi^  for  a  defendant  in  trefpafs ;  and  Saundf rs  offered  to  move 
in  arreft  of  judgment,  but  was  bid  by  Hales  to  bring  his  writ  of 
error,  and  there  ^N^syxA^CR!tTiX.  quod  capiantur  ad  faciend^  finem  cum 
dtmino  rege :  it  is  reported  with  the  information  at  large  in  Saunders 
Reports,    (d)    In  Hilary  Term,  15  and  16  Car.  2.    Iiiformatioa 
againft  Alderman  Sterling  and  others  for  confpiracy,  to  take  away 
the  G^Ion  Tr?de ;  and  judgment  on  debate,   [e)  And  no  doubt 
JO  all  thefe  cafes,  but  an  information  lay ;  and  yet  they  were  all 
controverfial  and  adverfary  fuits.    In  Trinity  Term,  15  Car.  2.  it 
ivas  delivered  as  law  by  Keeling,  and  agreed  per  Curiam,  that 
if  zxij  information  be  exhibited  by  the  Attorney  General,  or  the 
Matter  of  the  Crown  Office,  the  Court  may  quaih  it  upon  motion, 
becaufe  it  is  ex  officio.  (/)  In  Eafter  Term,  15  Car.  2.  one  againft 
the  inhabitants  of  Tax  ton  in  Oxfordjhire  for  not  repairing  an  high- 
way, and  much  debate  upon,  motion,  and  no  quciHon  of  this  point.  (^) 
Here  is  plainly  the  opinion  of  Hales,    Keeling,   •   Wynp-    [  *  liX  ] 
ifAM,  &c.  nor  did  my  Lord  Chief  Justice  Vaughan  much 
dtiFer  from  them  \  for  he  affirms  them  to  lie  here  as  w^ll  as  in 
THE  Star  Chamber.    In  Bujhers  cafe  (h)  fpeaking  of  jurors  being 
fined,  &c.  he  fays,  **  no  man  can  ever  fhew  that  jurymen  have  been 
**  puniihed  upon  informations  either  in  law, or  in  the  Star  Ch  am- 
^  B£R,  for  barely  finding  againft  evidence,  except  where  imbracery 
**  or  fubornation  were  joined,"  which  ftiews  it  is  a  fuppofition  that 
infomution  did  lie  for  fuch  offences,  and  yet  they  are  fuch  as  arc 
not  within  any  particular  ftatute  that  dire&  this  method  of  fuir. 
They  were  fo  common  in  Charles  the  Second's  time,  that  they  arc 
got  into  our  precedent  books  of  pleading.     In  Fidian*s  Entries.  (/) 

(s)    Hanington't  cafir,    Hilary  Term,  (</)  I  Saund.  301. 

^Ciw.a.    I  Vent.  324.  (r)  i  Sid.  174, 

1$)   Rn   w,  Johnlbn,    Eafttr  Term,  (/)  i  Sid«  15a. 

30Cac>.  %  Show.  I.  (^)  J  Sid.  140. 

(r)    Mich,   'ieriu,  az  Car.   2.  i  Sid.  [b)  Vajgh.  151. 

4|V  (0  Vid.  Ent  a  13. 

« 
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Kiw«  is  one  exhibited  by  Sir  Thomas  Fan/haw  v,  fuftinian  Paggit  St^ 

Bkbchet.  '"^'^>  ^^^  neglects  and  abufes  in  his  office  of  cujhs  hrtuium^  as  for 
an  ofFence  at  common  law ;  and  fol.  215.  arc  two  more  of  the  like 
nature ;  one  of  which  is  againft  TVilkinfon  the  fix  clerk  for  cheating 
Sir  yohn  Marjh^  Lon^vil,  and  BiucJtj  of  a  deed  of  articles  and  can- 
celling it :  all  which  ftiews  the  opinion  of  the  lawyers  in  this  point; 
forthelaft  was  at  the  inftance  of  lawyers;  and  Fidian  was  well- 
known  to  be  a  good  clerk,  and  a  curious  obfcrver  of  what  paft  here. 
Then  for  the  late  times,  in  Eafter  Term  1658.  in  fuperior*  hancoj 
one  for  forgery  againft  Charles  Dudley^  the  titular  duke  of  Northum^ 
hcrlandy  for  forging  the  entry  of  a  marriage  between  Sir  Robert 
Dudley  and  Frances  ruvafor  lady  of  honour  to  queen  Elizabeth, 
in  the  regifter  book  of  Eq/i  Greenwich  in  Kenty  and  a  trial  on  it, 
and  much  debate  in  arrcft  of  judgment,  and  the  party  fined  two  hun- 
dred pounds  by  Glynn  and  Newdigate,  which  was  (fays  the 
book)  more  than  he  was  worth,  (i)  In  Hilary  Term,  1650, 
Banco  fuperioriy  an  information  againft  Mayne  and  two  juftices  of 
peace,  for  not  enquiring  of  a  riot  according  to  the  ftatute  of 
2  Hen.  5.  c.  5.  which  was  committed  near  their  refidcnce,  and 
verdi£^  and  judgment  after  debate,  nifi  caufa  pro  cufiodibusy  &c.  (/) 
and  it  is  obfervable  that  the  ftatute  which  commands  the  inquiry, 
and  upon  which  the  information  was  grounded,  did  not  give  an  in- 
formation, fo  that  it  is  the  fame  with  an  ofFence  at  the  common 
law.  In  Stiles  P radical  Regifier  which  was  printed  1657,  and  is  a 
bundle  of  obfervations  faid  to  be  taken  from  the  mouth  of  Afr,  Ser- 
jeant Roily  there  he  hath  a  whole  chapter  upon  this  head  of  inform- 
mationsy  diftindl  from  a  long  one  of  indiSimentSy  and  twenty  rules 
made  in  thofe  times  concerning  them,  which  fufficiently  ftiews  the 
approbation  of  their  ufe  even  in  thofe  days  :  I  will  name  one  verba- 
tim: In  Michaelmas  Term  1649.  ^'  ^j  "  ^"^  information  may  be 
•[  112  ]  "preferred  in  this  court  againft  the  •  inhabitants  of  any  town  or 
^  village  in  England,  for  not  repairing  the  highways  which  they  arc 
*^  bound  to  repair."  Then  he  gives  this  reafon  for  it, "  for  this  court 
"  may  punilh  offences  done  againft  the  weal  public  all  the  nation 
"  over ;"  and  many  other  rules  tt  di^a  judicum  arc  there  obferved, 
which  fliews  die  feiife  of  the  lav/yerj  of  that  age,  &c. 

In  the  reign  of  Charles  the  Firft,  there  are  abundance  of  prece- 
dents and  refolutions.  In  Eafter  Term,  14.  Car.  i.  One  Freeman  {m) 
was  brought  by  habeas  corpuSy  being  committed  for  a  riot  and 
refcous  of  one  taken  by  a  meflengcr,  and  a  day  was  given  to  file 
an  information,  or  prefer  an  indi£^ment  againft  him,  and  then  faid 
that  there  were  frequently  fuch  informations  for  fuchand  other  like 
mifdemcanors.  In  Hilary  Term,  15  Car.  i.  in  Steven'' s  cojey  {n] 
an  ill  pradicc  appearing  in  one  Spiccr  an  under-fheriif,  the  clerli: 
of  the  crown  was  appointed  to  draw  an  information  for  the  mifdc- 
meanor.   In  Mich.  Torm,  8  Car.  i.  one  againft  IP'ard  and  Ly7in€ 


(*)  I  Sid.  71.  [m)  Cro.  Car.  579. 

(/)  Stiles  24 5»  246.  (n)  Crc.  Car.  566. 
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for  flopping  a  common  wav,  {0)  and  a  fpecial  plea  and  demurrer  to  King 
it;  and  after  argument  ana  much  debate  a  rule  for  judgment.  In  Bercmb 
Eafter  Term,  §  Car.  i.  againft  the  Mayor  and  Commonalty  of 
London  for  permitting  a  riot  and  tumult,  wherein  Dr.  Lamb  was 
flain,  and  none  of  the  offenders  taken,  {p)  and  held  to  lie.  And 
the  feme  term  againft  Sir  James  JVingfidd  and  others  for  a  riot  {q) 
and  on  the  trial  urged  ftrongly  by  Nov  that  the  default  of  one 
fliould  bind  the  reft,  but  refolved  to  be  as  feveral  as  in  an  indi£lment. 
In  Hilary  Term,  6  Car.  i.  two  feveral  informations  againft  5/rwi;rf 
and  Hobarty  for  their  feveral  efcapes  out  of  the  Gate-house,  (r) 
but  no  doubt  of  this  thing,  though  they  had  good  counfel  and  much 
debate  upon  the  trial.  In  Michaelmas  Term,  2  Car.  2.  motion 
was  made  for  an  attachment  againft  an  officer  of  the  Marftics  of 
Wales,  for  arrefting  a  court-leet  juror  while  upon  duty,  whereby 
the  king's  court  was  difturbed,  (s )  the  Court  denied  the  motion 
becauf^  not  an  ofEcer  or  procds  of  their's,  but  directed  an  infor- 
mation againft  him  here  in  this  court  for  that  mifdemcanor.  In 
Michaelmas  Term,  5  Car.  I.  one  in  this  court  againft  Elliot^  HoUis^ 
&c.  for  a  mifdemeanor,  {t)  a  plea  to  the  jurifdidion  and  over-ruled, 
a  caufe  much  debated,  and  this  point  ftiarted,  but  by  one  of  their 
counfel,  viz.  Mr.  Calthrope,  and  anfwered  as  flightly  by  the 
Attorney,  that  there  were  many  precedents.  This  judgment 
was  impeached  in  parliament  (ar)  but  this  never  objected  as  I  can 
find  by  any  of  the  hiftories  of  that  time,  which  is  a  ftrong  argu- 
ment that  the  parliament  thought  an  information  to  lie,  if  the  mat- 
ter had  been  within  their  jurifdidHon ;  and  if  *  they  had  thought ,  ♦  [  113  1 
otherwife,  we  ftiould  vinqueftionably  have  heard  of  it  ;'as  Rujhworth 
hath  it  in  his  Appendix,  {x)  it  is  plain  by  the  very  note  that  this 
point  was  never  ftarted  or  queftioned  :  the  grievance  co:nplained  of 
was  reftraint  of  liberty  of  fpeech  in  parliament  and  breach  of  that  privi- 
lege; the  words  are,  that  *'  the  information  for  matters  done  in  par- 
•*Tiament,  and  the  fame  appearing  in  the  information,  was  a  breach  of 
^  privilege."  Nothing  can  be  a  Itrongcr  argument,  that  it  was  illegal 
and  why  ?  not  becaufe  it  was  an  information,  but  becaufc  the  crime 
charged,  if  any,  was  committed  in  parliament  \  and  upon  the  debates 
in  parliament  in  1667,  when  reverfed,  as  appears  by  Cro.  Car.  606, 
607.  this  was  the  matter  infifted  on,  and  Strowd*s  aH  urged  as  the 
ground  of  the  reverfal.  I  beg  your  lordftiips  pardon  for  urging 
one  inftance  more  in  that  reign,  for  informations  by  the  attorney 
even  in  an  higher  court  than  this.  In  the  fecond  year  of  Charles 
the  Firft  there  was  one  exhibited  by  way  of  articles,  and  fubfcribed 
by  the  rfien  attorney  in  the  Houfe  of  Lords  againft  the  then  Earl  of 
Briftoly  for  diverfe  high  crimes  and  mifdemcanors  both  here  and 
abroad ;  the  fame  was  received  by  the  Lords  as  a  charge,  and  en- 
tered in  their  Journal  upon  record,  the  party  forced  to  plead  to  it, 
and  he  did  fo,  and  the  fame  entered  in  like  maimer ;  both  are  to  be 
fccn  at  large  in  Dr.  Francklin's  Annals  of  James  the  t  irft  and 

(0  Cro.  Car.  266,  267.  (f)  Cro.  Car.  iSi. 

[f)  Cro.  Cat.  252.  {u)  Cro.  Cur.  604.                           * 

(f)  Cr*.  Car.  251.  \x)  Appendix  to   the    firft   Tolume   of 

{n  Cro.  Car.  209*  Ru(hwor:b'k  Colle^ionj,  ^xit  56. 

(«}  Liuh.  19^. 

•  Charles 


112  Michaelmas  Temij  a  William  and  Maiyt  io  H.  R. 

» 

^««  Charles  Ac  Firft,  &c.  (y)  The  fiune  was  done  in  17  Car.  r. 
BucKT.  Information  by  attorney  againft  the  Lord  KimOokanj  and  the  five 
members  of  the  commons  houfe.  It  is  true  my  lord,  this  laft  was 
but  a  melancholy  precedent  becaufe  of  its  contequence,  for  it  was 
noted  a  breach  of  privilege  as  it  is  in  Naifon's  ColU^iion  ;  (z)  but  I 
do  not  find  it  noted  illegal  becaufe  it  was  not  by  prefcntment  or  im- 
peachment ;  but  the  reafoii  of  their  cenfure  was,  becaufe  the  attor- 
ney had  broke  their  privilege  in  meddling  with  members,  and  fuch 
againft  whom  (they  faid)  he  had  no  proot  to  make  good  his  charge. 
I  urge  this  only  to  Ibew  that  in  all  thefe  debates  we  no  where 
find  an  information  cenfured  as  illegal,  qua  et  quia  talis  ;  and  if  an 
inqueft  had  been  thought  univerlally  requifite  andneccfiary,  it  would 
certainly  have  been  touched  upon  thefe  occafions.  In  the  next  pre- 
ceding reign>  viz.  James  the  Firll,  our  books  do  not  take  fo  much 
as  notice  of  informations  in  this  court ;  for  Hobert  and  CofCB 
who  were  then  attorney  generals  preferred  moft  of  theirs  in  thb 
Star-Chamber  }  which  I  fliall  prove  prefently  to  be  a  flrong 
authority  for  us,  as  even  by  the  common  law  of  England :  yet  even 
^  [  1 14  ]  in  this  reign  there  *  are  many  informations  upon  the  file  which  I 
ihall  not  trouble  your  lordihip  with,  becaufe  ancient  ones  will  be  of 
more  authority,  ui  Michaehnas  Term,  17  Jac.  I*  B.  R.  Informa- 
tion that  where,  by  the  cuftom  of  the  realm,  to  avoid  annoyaifce  (»f 
the  highways,  a  public  carrier  fliould  not  carry  in  any  waggon 
above  two  wheels,  and  above  two  thoufend  weight,  that  he  had 
carried  with  ejght  horfes,  four  wheels,  and  above  that  rate  of 
weight  from  Oxford  to  London^  by  the  which  the  highways  were  be- 
come unpallable;  {a)  and  the  party  fined  and  imprifoned.  In 
Michaelmas  Term,  9  Jac.  i.  here  was  a  trial  at  bar  on  an  in- 
formation on  2  Hen.  6.  c.  15.  againft  faftcning  nets  or  trunks  crofs 
over  any  great  river,  &c,  and  much  debate  on  the  trial,  and  yet  this 
ad  gave  no  information,  [b)  By  21  Jac.  i.  c.  4.  notice  is  taken  of 
informations  by  the  parlramcnt  as  ufaally  preferred  by  the  king's 
fworn  officers ;  that  ftatute  prefcribes  the  manner  how  informations 
ihall  be  by  the  attorney  for  the  time  being,  and  by  other  officer  or 
officers  tor  the  time  being ;  this  is  a  full  authority  for  their  allowance. 
In  Eafter  Term,  25  Eliz.  amongft  the  bundle  of  indi<Stments  of  that 
term,  are  feveral  informations  by  the  clerk  of  the»crown ;  they  are  ia 
diforder  and  no  numbers  or  figures  to  make  fearch  by,  Uc. ;  I  read 
fome  myfelf ;  one  in  the  name  of  Arties  Sands  coroner,  and  attorney  of 
the  queen,  for  a  riotous  aflaultand  refcue  againft  Richard  BynfdaU  -,  a 
/r.  Io  marked  upon  it :  the  parliament  in  her  reign  allows  them  by 
31  Eliz.  c.  5.  ^  that  penal  profecutions  fiiall  be  within  a  year,  &c" 
there  is  an  exprcfs  provifo  that  it  (hall  not  extend  to  any  officers  of 
record,  as  «  have  in  refpeft  of  their  offices  lawfully  ufed  to  exhibit  in- 
^  formations;"  now  here  is  the  judgment  of  parliament  that  there  were 
officers  to  exhibit  them,  and  thofe  that  are  meant  mufl  be  the  at- 
torney and  his  deputy,  the  coroner  ;  for  I  know  no  other :  and 
were  it  otiierwife,  that  long  provifo  had  been  needlefs.     But  to  go 

(j)  Pages,  113,  124,  &C.  [a)  Edgfrlln*!  cafe,  Jenk.  Cent.  7.  Ca» 

{k)  Vol.  843,  844,  870.  15.  page  284. 

(^ }  it  is  reported  xt  Co* 

higher. 
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btghcr:  In  Eailer  Term,  in  the  firft  of  Philip  and  Marj^  NUM»         ^'^o 
40.  /if/.  Indi^lamenty  an  information  againft  Phwden  and  others  /or     Birchxt 
departing  from  the  parliament  without  licence,  &c.  was  exhibited  by 
Griffin  the  then  attorney,  with  a  dat  curia  hie  inteUigi  it  informari 
as  now  is  ufual ;  and  fix  of  them  fubmitted  to  fines :  and  rlowden 
pleads  with  an  idle  traverfe  like  that  of  a  lawyer  in  his  own  cafe^ 
but  no  fcruple  if  an  information  lay:  nor  does  Coke  make  any 
queftionof  that,  [c)  but  only  about  the  court's  jurifdi<Stion  of  the 
matter,  becaufe  parliamentary:   It  is  reported,  4.  Inji.  ij^  i8.    In 
Michaelmas  •  Term,  the  fixth  of  £dward  the  fixth,was  an  informa-   *  [  115  ] 
tion  by  the  then  ^attorney,  pur  U  RoyfoUment  againft  Michad  Har^ 
C9urt  on  the  ftatute  of  maintenance,  {d)     I  know  they  will  fay  the 
ftatute  of  32  Hen.  8.  c.  9.  gives  an  information,  but  non  conflate  this 
infonnation  was  uppn  tiiat  law.     Befidcs,  with  fubmifTion,  I  think 
the  objedion  founded  on  a  plain  miftake,  for  none  of  thofe  laws 
do  give  an  information  to  the  King  :  the  common  words  are^ 
^  fuch  a  part  to  the  king,  and  fuch  a  part  to  him  that  (hall  fue  for 
^  the  fame  in  any  court  of  record,    by  bill,  plaint,  information, 
^  zSdon  of  debt,  occ.  in  which  no  eilbin,  wa^er  of  law,  or  protediion 
^  (hall  be  allowed :"  now  it  is  plain  this  only  gives  it  to  the  party ; 
for  wager  of  law  ntvcr  lay  to  the  king's  fuit.      Now  if  the  king 
pleafe  be   may  fue  for  the  \diole  penalty  as  well  as  pardon  the 
whole ;  and  tnerefore  informations  can  no  more  be  (aid  to  be  given 
to  the  king  by  thofe  laws  than  an  indi£lment  is,  which   is  not 
named:  now  they  muft  agree  that  informations  have  been  frequent 
for  the  king  for  the  whole  penalty  on  thofe  ftatute  offences,  and 
therefore  they  are  of  as  ftrong  authority  as  thofe  of  common  law 
offences.     But  I  will  mention  no  more  of  thefe  becaufe  of  this 
exception.     I  muft  confeis,  I  know  of  no  fbtute  that  gives  an  in- 
formation to  the  king  but  Emp/on's  lawj  which  I  {hall  (hew  pre* 
iently  not  to  concern  this  cafe.     In  this  reign  of  Henry  the  eighth 
there  are  abundance,  and  the  reafon  why  there  were  fo  few  after  it, 
was  as  Sir  Thomas  Smith  faith  in  his  "  Common-wealth  of  Enghuid," 
the  S tar-Chamber  was  not  fo  much  frequented  till  after  this  reign, 
and  the  good  efFed  it  had  in  profecuting  and  humbling  this  great 
cardinal.    In  Trinity  Term,  23  Hen.  8.  Roll  10.     Information  bv 
Sir.  Christopher  Hales  then  attorney  general,  againft  feveraJ^ 
for  a  nui£mce  in  an  highway  in  the  county  of  Oxford  contra 
paccm  et  in  nudum  ixemplum^  and  imparlances  and  odier  formal  en* 
tries  made  as  now,  hoc  vidcy  Trinity  Term,  23  Hen.  8.  Roll  i2. 
The  like  by  the  fame  attorney  general,  in  the  bm^  form  againft  the 
mayor  and  bailiffs  of  Oxford,  for  ftopping  a  ditch  and  filling  it 
wiA  filth,  ad  nocumentumj  and  impadance:  hoc  etiam  Ugi^  Trinity 
Tcrmj  23  Hen.  8.  Roll  12.  (inter  indUF  it  placita  corona.)     The 
like  by  the  fame  attorney  againft  Dr.  Ligpam  a  chancellor,  for 
■laiotuning  the  authority  of  Rome  on  a  fbtute  of  pramunire ;  on 
»»raf,ajury  r^y  to  give  their  verdid  at  the  bar,  he  exprefly 
ftidfatnr  fuod  non  fotuit  dedicere  information* :  hoc  etiam  legi  ihia, 

M^tntL  179  iS.  anceofprocdt,  5cc**  7  Co.  Rep.  30.  b« 

U)  Citod  ia  d»  ^'  cilc  of  difcootiao*     ftod  there  is  the  (kme  painty  Dyeri  53. 

VouL  I  In 
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K«»'»  In  Roll  16.  againft  Dr.  Robert  Qlfy  on  the  ftatute  of  16  Rich.  2.  c.  S'^ 

BiKCRiTtf  and  after  a  trial  a  judgment  of  ^r<rm2/;f/r^  entered  for  fcizure  of* 

♦  r  116  1  l*"^s,  goods,  &c.     In  the  fame  Term,   Roll  17.  there  is  the  like 
*•           ^  againft  John  Baker.  The  fame  Term,  Roll  1 8.  agai  nft  Thomas  Peiies. 

In  Roll  19.  the  fame  againft  yfiiam  Traverfe.  fn  Roll  22.  the  fame 
againft  Rowland  Phillips  i  all  thefe  I  faw  and  read  in  the  trea- 
sury at  Wcftminftcr.  In  Trinity  Term,  35  Hen.  8.  Roll  32.  in- 
formation s^ainft  Tho,  Martyn  un*  cUricorum  et  officiar*  hujus  curia 
for  a  cheat  m  Warwickfliire,  and  a  Hne  on  him.  In  Mich.  Term, 
25  Hon.  8.  Roll  32.  information  againft  Richard  Bijhop  of 
Norwich^  and  judgment  of  pnrmunire  againft  him  thereon.  Now 
it  is  obfervable  that  thefe  informations  do  recite  the  ftatute  16  Rich. 
2.  €•  5.  and  by  that  the  party  is  to  be  attached  to  anfwer  before  the 
king  and  his  council  (which  was  there  the  court  of  Stap-Chamber) 
CM"  by  writ  of  pramunirej  uriiich  (lays  Crompton  Jur^  ffg.)  was  to  be 
fuedout  of  Chancery,  and  they  might  be  impleaded  in  the  filing's 
Bench  by  bill  as  in  die  cuftody  of  the  maHhal  and  by  information  in 
THE  Crown  Office,  as  appears  by  thefe  precedents,  and  by  both 
it  appears  there  was  no  need  of  indidhncnt,  though  the  oifonce  was 
»Ha«k.P.C  merdy  criminal.  In  Michaelmas  Term,  16  Hen.  8.  Roll  15.  in- 
^^*  -  formation  i^inft  the  dean  ahd  chapter  of  Wells,  pro  ere£iione  cujuf- 

dam  molendini  aquatici  ad  nocument*  and  laid  in  Somerfet,  and  a 
iognovit  nocununV  entered.  In  Trinity  Term,  13  Hen.  8.  Roll  12 
'  arainft  Thomas  Wile  and  odiers  for  not  repairing  of  Grove  Lane  in 
Oxford.  In  Trinity,  13  Hen.  8.  Roll  11.  the  like  againft  Katba- 
rinam  priorefi  of  Littlemon  for  not  repairing  a. way  called  Stoneford 
Lane.  In  Michaelmas  Term,  12  Hen.  8.  Roll  42.  the  like  per 
attorn'  regis  againft  WilL  Gregory  of  Sydingborn  in  Kent,  pro 
non  ohfervat  vigiltar^  in  noife  et  aliis  vigiliis*  In  Trinity  Term, 
12  Hen.  8.  R0U42.  Devon,  the  like  againft  Tho.  Jule^  and  others, 
pro  maletra^ione  Will*  Wolfe  fuper  deliberat*  brcvis  regii  eidem 
Thom'  et  aliis  direCf  pro  reflitutione  bonorum  Will'  Shelton. 
Thefe  were  all  offences  at  the  common  law.  In  Michaelmas 
Term,  12  Hen.  8.  Roll  21.  Ae  like  per  attorn'  regis  againft 
Johs  Williams  pro  obftupatione  regia  via  in  Tutton  in  Soutbamp^ 
ion.  In  Trinity  Term,  8  Hen.  8.  Roll  43.  Worccfter.  the  like 
againft  Sir  John  Savage  flieriff  there,  for  a  trefpafs,  contempt,  and 
mift)ehayiour  in  his  office.  In  Eafter  Term,  12  Hen.  8.  Roll  4. 
Oxon',  the  like  per  attorn*  regis  againft  John  Traverfty  and  others, 
pro  non  reparatione  regia  via  nuncupat*  le  Cawfty  ducent*  a  parte 
vocaf  Osney  Bridge  ufjue  tajfagitm  vocat  Hingksey  Ferry. 
In  Trinity  Term,  23  Heiu  8.  Roll.  3a.  information  by  Sir  C 
Hales  againft  Robert  Qijfj  and  others,  quare  claufwn  ttpud  villam 
Wejlmonajler*  fregeryniet  alia  enormia.  In  Eafter  Term,  23  Hen. 
8.  Roll  32.agaiiA  the  mayor  and  bailiffs  of  Oxford  ^r^  nocument\  In 
Michaelmas  Term,  20  Hen.  8.  Roll  22.  information  by  WiW  Fenntr 
coroner  z^^vSt- Mraha'm  Price  pro  infultu  fitper  quendam  i^c.     All 

*  [  117  ]    the  laft  there  are  docquets  of  them  on  their  Roil  in  the  *  crown 

OFFICE  kept  for  that  purpofe,though  the  informations  are  not  there  but 
removed.  In  this  reign  of  Henry  the  iemith  there  are  fcvcral  prece- 
dents 
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dents  of  informations  in  the  Crown  Office.  In  Michaelmas  Term,  20        ^^no 

Hen.  7.  Roll  6.  one  for  a  trefpafs  and  contempt  againft  Henry  Gerves     Bxrchit* 

clerk,  and  in  Eafter  l^erm,  23  Hen.  7.  was  an  information  by  the 

then  attorney  general,  James  Hobard  againft  Milles  and  others  for 

a  cheat  in  levying  of  a  fine  in  another  man's  name,  in  contemptum 

regis  ad  malum  exemplum^  and  in  form  as  is  now :  it  is  printed  as  a 

precedent  in  MoyPs  Entries  22.  under  the  title  '*  commitment;'* 

But becaufe  Empfon^slq^  may  bethought  to  afFe<9:  this  time  (though 

in  truth  it  doth  not,  as  I  (hall  fhew  prefently)  I  will  therefore  go 

beyond  it.     In  Trinity  Term,  9  Hen.  7.   Roll  26.     Information 

gainft  Robert  Brandon  and  others  pro  tranfgrejjione  et  contempt\  In 
ilary  Term,  9  Hen.  7.  Roll  13.  Confwiile  in  Michaelmas  Term, 
9  Hen.  7.  Koll.  information  againft  Peter  Edgeocmbey  and  others  to 
rile  number  of  fixty-nine  pro  tranjgres*  et  riott\  et  omnes  fecerunt 
pnem  cum  rege :  thefe  were  all  common  law  offences,  and  there  are 
docquets  of  diem  in  the  Crown  Office  to  this  very  day.  In  Trinity 
Term,  18  Hen.  7.  there  is,  amon^  the  bundle  of  indi<Sbnents  of  that 
term,  an  information  by  James  Hobart  againft  John  Sygrave^  for 
prcienting  one  Richards  in  court  chriftian,  for  calling  the  defendant 
"  thief,"  to  the  prejudice  of  the  king's  courts ;  this  record  I  have  kai 
and  read  at  Weftminfter  in  the  upper  treaiury  over  the  parliament  houfe. 
In  Eafter  Term,  22  Hen.  6.  Roll  32.  information  againft  TIjo.  Pic^ 
card  for  a  trefpafs.  In  the  fame  Term,  Roll  34.  the  like  againft  John 
Gajion  for  deceit.  In  Trinity  Term,  22  Hen.  6.  Roll  40.  the  like 
againft  Richard  Dodd pro  tranfgr^.  In  Michaelmas  Term,  22  Hen.  6, 
Roll  15.  the  like  againft  Martin  Blake  pro  tranfgr\  In  Hilary  Term 
23.  Roll  15.  pro  manutentione;  and  this  was  before  the  ftatute  which 
gave  information  to  the  party  that  would  fue  for  the  penalty.  In 
£after  Term,  34  Hen.  6.  Roll  25.  an  information  pro  manutentione 
againft  Jshn  Gawtree,  In  the  lame  term.  Roll  34;  are  fcven  feverai 
informations.  Befides,  I  found  upon  fearch  of  the  Rolls  inter  pla^ 
cita  corona^  in  Trinity  Term,  22  Hen.  6.  Roll  20.  feverai  entries 
where  the  informations  are  not  entered,  a  procefs  awarded  on  the 
fuggeftion  of  Tho'  G  res  wold  qui  fequitur  pro  domino^  rege^  tfr. 
d5f  plticito  tranfgr\  and  an  attachment.  And  Roll  25.  throughout 
the  whole  roll,  abundance  of  fuch  entries.  Tho'  Gr£swold  qui 
**  fro  domino  rege  fequitur  v  erf  us  Robert' Arnold,  et  at  de  placito 
"  tranfgt^  et  contempt*  contra  for  mam  Jiatuf  de  venatoribus^*  and 
upon  that  there  is  an  award  of  procefs  ;  hoc  vidij  and  in  all  odiers  it 
iscntred  indi^atus,  ^c.  In  Eafter  *  Term,  in  the  fifth  year  of  ♦  [  118  ] 
Edward  the  fourth.  Roll  4.  Walter  us  Travet  impetitus  pro 
intraticne  libera  chafea  domini  regis  et  fugatione  damarum.  In  Mi^ 
cfaaelmas  Term,  5  Edw.  4.  Roll  4.  David  John,  impetitus  pro 
infmhu  et  verberatione  ]  OH  AS  SIS  Greem.  Ibid. -Roll  21,  Ludo- 
vicus  John,  inh>etitu5  pro  fraStione  clauji domini  regis.  Ibid.  Roll 
22.  Thomas  May,  et  af  impetif  pro  infultu  et  verberatione 
Robert'  Howster.  Ibid.  Roll  25.  Rogerus  Wyche,  et  at 
impetif  pro  infultu  et  verberatione  Will'  Spicer.  la  MicMelmas 
Tcmi,  12  Edw.  4.  Roll  18.  Robert'  Russel,  impetif  pro  infultu 
it  verberatione*  In  Hilary  Term  12  Edw.  4.  Roll  39.  Jacobus 
KilVR,  it  ai*  impetif  for  foreftalling.     In  Hilary  Term,  Roll  41, 
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Kiifc  Johannes  West  impetit'  fuprajiaf  de  manutenUonihus.  Of  thefe 
Bucket.  ^^'^  ^^  memorandums  in  the  Crown  Office.  In  this  reign 
upon  the  Rolls  I  find  in  Hilary  I'erm,  12  Edw.  4.  Roll  17. 
Johannes  West,  qui  pro  ngefequitur  verfus  Johannem  Lysons 
€t  Johannem  Reeve, for  foreltalling  de  placito  tranfgr*  et  c§ntempf 
it  non  wnitj  and  an  attachment  awarded.  In  Michaelmas  Term 
5  Edw,  4.  Roll  22.  I  find  John  DeyU  outlawed  for  maintenance, 
undi  impetttusj  feTr.  In  Trinity  Term  in  the  firft  year  of  Richard 
theiecocid,  RoU  17.  information  by  TW  Shardlow  coroner  et  attor^ 
natus  regis  againft  Johmmim  Wotton  pr§  infultu.  In  Eailer  Term 
in  the  third  of  Edward  the  third,  coram  rege  RoU  9.  indorf  Seutbamp" 
ton ;  the  bifhop  of  Winchefter  was  attached  ad  refpcndemP  doimm 
regi  di  eo  quod  cum  inbibitus  fult  difcedere  abfque  licentiay  he  departed 
from  paiiiament,  &c.  and  j/dam  di  Fincham  die  then  attorney  qui 
fro  domino  regefequitur  prays  procefs,  and  the  bifliop  pleads  to  the 
jurifili^on  of  the  court  et  idem  qui  proj  (sV.  demurrs.  I  urge 
this  to  ftlew  that  indidment  or  preientmcnt  was  not  always  neceflary 
even  in  tboTe  days.  The  record  is  recited  at  largo,  4  Infl.  1 5.  It 
is  true,  my  Lord  Coke  fays,  this  was  by  original  writ,  but  it  was 
See  a  cafadogoe  not  upon  an  inqueft.  Amongft  the  Lord  Hale's  manufcripts  in 
inMr^s»^  Lincoln's  Lmi  librarv,  there  is  a  bookfigiured  Liber  I.  the  title  is, 
KuniUngS?!!*'  "  Pbicita  a  primo  Edwardiprimi  ufque  18."  It  fecms  to  be  an  alpha- 
Law^  Ejca-  betical  table  to  the.  records  of  thoie  eighteen  years,  and  there  I  fiml 
under  title  «  Information"  (which  is  a  diftincl  head  from  that  of 
«*  Indictment")  thefe  following  notes.  **  Information," — ^«  Tri- 
ce al,"  «  Pafcb.  10  Edw*  3.  Rot.  15.  Information  for  a  nuifance." — 
*^  Pafcb.  12  Edw.  3.  Rot.  io6.  Information  againft  thejuftices 
^  oflreland,f^iwfi/m>irrintoIreland."—*«  Trinity  Term,  18  Edw. 
^  3.  Roll  27.  Contempt  and  (landcrous  words  punifhed  by  informa- 
"  tion." — ^  Trinity  Term,  21  Edw.  i.  for  breaking  the  affize  of 
**  bread," — ^"  Trinity  Term,  13  Edw,  i.  majusy  nuiunce  for  ftop- 
**  ping  a  common  river  puniflied  by  information,  and  thejurifdiftion 
[  119  ]  «•  of  the  court  well  vouched." — "  Trinity  •  Term^  i8  E^v.  i. 
*«  A£cb.  18  ^  19.  Edw.  I.  majus.^^  All  thefe  I  find  there  in  diftiinii 
lines.  I  confe6  I  have  not  fearched  for  the  records  themlelves  for 
want  of  time.  Befides  all  this,  there  is  the  continual  ufage  of  the 
Star  Chamber,  which,  as  appears  by  the  16  Car.  i.  c.  10.  which 
aboli(hes  that  court,  had  no  redrefs  or  remedy  to  punifh  ofTendeis, 
but  what  mieht  properljrbe  had  in  other  courts,  meaning  this, 
which  in  trum  is  die  fupieme  for  pleas  of  the  crown,  all  being  here 
CORAM  rege /Sriu  additionj  therefore  the  parties  there  declare  the 
law  of  the  land  not  to  be  as  they  would  have  it,  viz.  univerially  to 
require  a  prefentment.  There  were  alwap  informations  for  riots, 
afiaults,  menaces,  libels,  flanders,  blk  news,  forgeries,  perjuries, 
extortions,  and  other  misfeazances,  &c.  which  in  the  reigns  of  queen 
Elizabeth,  and  king  James  the  firft  were  yery  common :  I  will 
not  cite  particulars ;  it  would  be  endlefs ;  the  reports  are  full  of 
them.  But  I  will  go  higher,  bccaufe  of  the  ftatute  virhich  they  (ay 
ercAed  that  coiiit.    If  we  may  believe  the  Lord  Coke,  he  lays,  {e) 

that 
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that  the  3  Hen.  7.  c.  !•  did  not  crcd  that  court,  but  confirm  and  ^iv<i 
eftablifh  it;  adding  the  two  chief  juftices  as  judges,  and  impower*-  BitcIiiT. 
ing  them  to  examine  the  defendant  upon  interrogatories.  He 
quotes  many  authorities  of  offences  puniihed  there ;  but  becaufe 
Mr*  Prynn  m  his  epilogue  to  and  on  the  fourth  inftttute  cavils  at 
three  of  them  I  will  not  name  them,  but  others,  which  will  fuffi- 
ciently  declare  the  antiquity  of  the  ufe  of  informations,  {f)  One 
Bigot  was  fined  forty  marks  for  a  riot,  and  in  the  year  books 
are  fevrral  cafes  coram  rege  in  camera Jfellata^  as  22  AJT.  PL  22.  and 
Rfgifter  124.  is  a  writ  to  appear  coram  regeet  concniofui\  and  in 
24  Edw.  3.  33.  Information  before  the  kind's  council  for  going 
armed  within  his  palace,  {g)  In  Cotton* s  Abridgment  {b)  Cavendijh 
was  fined  one  thoufand  marks  for  a  flander  on  the  then  chancellor,  (1) 
and  diere  arc  abundance,  which  I  will  not  mention,  in  Rujhworth's 
cMfSlion  {k)  and  xh& fourth  Inftttute  (/) ;  and  in  truth  fo  many,  that  it 
was  the  terror  of  the  people,  and  upon  that  occafion  were  the  com- 
plaints by  the  commons,  becaufe  they  were  convi£led  without  a 
jury,  not  becaufe-  it  was  by  information.  Some  will  have  the  Star* 
Cluimber  no  court  of  record,  becaufe  their  proceedings  are  in 
EnglUh.  But  *  if  that  were  an  objection,  then  all  the  ancient 
prliament  rolls  and  aAs  of  parliament  before  Henry  the  fixth  which  * 
are  moft  inrolled  in  French^  not  in  Latin^  and  many  charters,  *  *  [  I20  J 
writs,  and  commiiHons  enrolled  in  French ;  and  the  ftatutes  fince  the 
firft  of  Henry  the  fixth,  muft  be  no  records. 

It  is  high  time  now  to  anfwer  their  obje^ons.  « But  here  my 
lords  I  would  firft  obferve  the  reafon  and  ufe  of  a  ptefentment  or 
indi&ment,  it  is  to  apprize  the  king  of  fuch  an  offence  committed, 
as  it  is  of  an  office,  to  inform  him  of  a  title  in  civil  matters.  The 
jury  only  prefenting,  they  do  not  accqfe  or  pray  proceis,  fo  diat  it 
is  plainly  for  the  fake  of  the  kir>g  as  well  as  the  fubje6l,  or  rather 
more  upon  his  account  that  there  (bould  be  fuch  inquiries ;  but  if 
the  king's  cogrt  be  otherwife  informed  by  a  record  it  is  fufficient  for 
l)im,  but  fay  ^ey, 

First  objectiok,  It  is  inconvenient  for  the  ftibjeA,  and  many 
needleis  informations  may  be  exhibited  without  caufe,  to  the  vexa- 
tion of  the  fubj^ft,  and  no  remedy  againft  die  officer. — Answer, 
Here  is  no  inconvenience  to  the  people,  Here  is  atrial  per  paisy 
fair  notice,  liberty  of  pleadir^  diktories  as  well  as  bars.  Here  is 
fubpetna  and  atiachmentj  as  much  time  for  defence,  charge,  &c.  for 
the  prosecutor  makes  up  the  record,  &c.  then,  in  cafe  of  malicious 
profecution,  the  perfon  who  profecutes  is  known  by  the  note  to 
the  coroner,  according  to  the  praftice  of  the  court.  It  is  true,  no 
a&ion  lies  againft  the  attorney  or  coroner;  no  more  does  it  againft 
a  grand  juror  or  profecutpr;  as  was  ruled  in  the  Lord  Macclesfield*  s 
cHje  in  the  Exchequer,  and  long  before  that  in  the  cafe  of  Agard  v% 

(  f)  %%  N.  a  Hen.  7.  ^  (1)  7  R«>W  *• 

(/J  Bro.  Abr.  title  •*  Contempt,"  pi.  6.  (*)  %  Vol.  page  475. 
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Kmo         ff^U  ^fn)  and  the  reafon  given  for  it  is  becaufe  they  are  upon 
BiBCHET.     ^^^  oaths,  and  fo  they  are  here  as  officers  upon  record. 

Second  Objection.  Magna  cbarta^  cap.  29.  That  "  nullum 
^  liber  homo  capiatur  vel  imprifomturj  fcfc.  nift  per  legale  judicium 
«  parium  fuorum  velper  legem  /^nr."— Answer,  That  this  method 
of  profecution  no  way  contradids  that  law,  for  we  iay  this  is  per 
legem  terra  et  per  communem  legem  terra;  for  othcrwife  there  never 
had  been  fo  univerial  a  pradHce  of  it  in  all  ages.  Befides,  per  judi- 
cium parium  in  that  law  is  intended  only  of  trials  ^r^^r/j,  not  of 
iui  accu{ation ;  and  it- hath  always  been  conflrued  fo,  and  ufed  as  aq 
ar^ment  for  it,  and  fuch  a  trial  the  defendants  might  have  had  in 
this  cafe  if  they  had  fo  pleafed ;  and  no  man  is  to  be  puniflied  upon  an 
information,  but  after  fuch  2l  judicium  parium  fuorum^  unlefs  he  con- 
fefs  the  fad,  either  exprefs  by  a  cognovit^  or  implied  by  default  of 
pleading  his  caufe  on  fuch  a  trial. 

•  f  121  ]  ♦  Thirjd  Objection.  That  Glanville  zxxA  Fleta  fay  that  crimes 
are  to  be  profecuted  by  prefentment. — Answer.  I  may  with  fub- 
miffion  to  your,  lordfhip  deny  their  authority,  and  for  doing  fo  the 
books  would  warrant  me,  as  in  FitT^  Grand  Ahr.  tit.  "  Card."  71.  it 
is  held  by  all  the  court,  that  Branny  Glanvily  and  Fleta  were  never 
taken  for  authors  in  our  law;  and  in  StoweWs  cafe,  {n)  Saunders 
Chief  Baronj  when  he  quotes  Bra^on  and  Gianvil^  foys,  he  cited 
them  not  for  autliority,  for  they  were  not  authors  in  our  law,  but  he 
ufed  them  only  as  ornament  to  his  difcourfe;  and  Catlyn  fays  the 
fame  diing,  (o)  when  he  quotes  them.  But  however  to  give 
them  a  more  particular  anfwer.  GlanviLcap.  \.  Tiras  cited  the  lafl 
term,  but  I  fuppofe  it  was  only  to  make  a  good  found  with  Fleta^ 
for  I  can  find  nothing  in  him  about  it :  and  Sir  Francis  Win- 
NiNGTON  muft  have  good  eyes  to  read  one  word  to  the  purpofe  in 
all  the  book,  for  the  firft  chapter  is  nothing  but  placita  civilia  et  cri- 
minalia  divided  and  diAinguifhed,  and  Lib.  a.  cap.  15,  16,  17,  18, 
is  nothing  but  a  difcourfe  of  an  aflize  and  the  jury  to  try  it ;  nothing 
to  this  effed.  As  to  FletOj  lib.  2.  cap.  52.  fol.  II2,  113.  it  is  a 
difcourfe  of  the  king's  court  in  the  fheriff's  turn  //  alibi ;  all  that 
ne  fays  is  of  the  articles  of  enquiry.  Then  fe^,  39.  de  vie.  et  bal^ 
Jivis  in  tumis  et  vijibus  de  franco  pleg^  de  malefaRoribui  inquirentibuSf 
Jlatut^  efly  that  if  they  take  and  imprifon  any  man  in  any  other  man- 
ner than  they  were  indifted  by  twelve  jurors  who  fet  their  feals  to 
fuch  indidments,  trefpafs  (hall  lie  for  a  ^fe  imprifonment.  Now 
to  answei^  tbis.  First,  It  is  plainly  ^o  law,  nor  the  author  a 
lawyer;  for  by  our  law  there  \%  no  need  of  a  feal  to  any  indidment, 
^)ut  only  to  an  inouifition  of  office.  Secondly,  If  there  were  need 
it  relates  oiUy  to  IneriflF's  turns,  and  thofe  inferior  courts  and  not  to 
^e  King's  Bench.  Thirdly,  If  it  were  law,  it  muft  certainly 
^xtend  to  all  the  particulars  there  mentioned,  as  articles  of  inquiry, 
and  confequently  no  information  would  lie  for  intrufions,  or  deceiving 
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the  king  of  wrecks,  or  ufurpation  of  rojral  franchizes,  without  autho*         K^tna 
rity;  for  thefe  are  all  particularized  there.  Biacmr 

Fourth  Objectiok.  In  7  £dw,  ^.pL  26.  that  the  king  brings  a 
writ  againft  the  fherifF  upon  the  ftatute  againft  making  of  undue 
returns  of  jurors,  and  it  was  there  held  that  the  king  was  not  to 
be  anfwered  unlefs  he  were  apprized  by  indi<Sfanent  or  prefentment, 
&c.  —  Answer.  •  The  reafon  there  w^s  becaufe  there  was  •  [  122  J 
procefs  ufed  j  there  was  a  writ  awarded  for  a  tort^  a  wrong  to  thd 
crown  before  the  king's  court  was  apprized;  that  there  was  fuch 
offence  conunitted  by  fome  matter  of  record.  The  words  of  Hill  are 
"  Sir,  we  apprehena  that  the  king  will  not  be  anfwered  to  this  writ^ 
"  before  that  he  be  apprized  of  it  per  incUtement  vel  auter  manner^* 
whereupon  he  prayed  judgment  of  the  writ;  the  miftake  was,  the 
writ  i/Tued  before  any  judgment  found  or  any  iiiformation  filed,  and 
the  words  "  ou  auter  manner**  implies  it.  In  all  the  cafes  ^^Jam 
"  ejire  apprifi*  is  with  an,  Uc.  wherefoever  it  is  named.  Now  in  our 
cafe,  here  is  the  court  apprized,  here  is  "  dedit  curia  hie  inteltigi 
"  et  infjrmari*'  before  any  procefs ;  this  is  done  by  a  fwom  officer 
filed  of  record.  Befides  in  Kekvay  19.  it  was  held  otherwife ;  and  in 
5  Edw.  3.  pL  33.  the  fame  exception  is  overruled  in  cafe  of  a  writ 
of  champarty,  and  the  party  ruled  to  anfwer,  and  did  fo. 

Fifth  Objection.  26  Edw.  3./^/.  20-  a  writ  of  refcousfbr  the 
king  held  naught  for  the  fame  reafon  as  in  the  other  cafe  afore* 
named. — I  give  it  the  fame  anfwer,  becaufe  the  writiflTued  before 
the  king  was  apprized  by- any.  information,  &c. 

Sixth  Objection.  That  Coke  .  rin  his  comment  upon 
Magna  Charta  {p)  fays,  ^^.no  nian  (ball  be  taken,^'  /.  g.  reflrained 
of  liberty  bv  petition,  or  fuggcKion  to  the  king  or  his  council^ 
unlefs  it  be  by  indictment  or  prefentqaent. — ^Answer.  ;  By  petition 
or  fuggeftion  can  never  be  meant  of  the  King's  Bench,  for  he 
himielfiiad  preferred  feveral  here^  that  is  Aieant  only  of -the  king  • 
alone,  or  in. council,  or  in  the  i^r-chamber.  •  In  the -ICing's  Bench 
the  ii^ormation  is  not  a  fuggeflioa  to  thg  king,  hut  to  the  court  upon 
record.  Befides,  his  text  warrants  no  fuch  comment,  for  ^^j^^  49, 
where  he  explains  per  hgale  judicium  pariumfuorumy  he  fays  it  extends 
only  to  the  king's  fuits  for  treafon,  or  felony,  or  mifprifion,  for  in 
Mer,  or' other  offences  a  nobleman- m^y  be  cited -by  other  than 
his  peers,  viz.  by  commons;  all  which  doth  (hew  that  the  law 
doth  not  require  a  prefentment  by  a  jury  of  peers,  for  if  it  did  it 
muft  extend  to  peers  as  well  as  others,  ^d  then  I  am  fure  it  Was 
oevcr.ob&rved  iince  it  was  made :  befides  ^^per  legem  terra**  include^ 
any  due  proceis  oflaw* 

♦  Seventh  Objection,  That  informations  were  brought  by  ^^  -  ^  -• 
Ei^ and  Dudley'yXbzt  11  Hen,  ^.,c.  3.  was  the  firft  that  intro-  •■  ^^  •* 
duced  them  into  our  law. — ^I  anfwer  iirft|  informations  were  given 

[f)  a  loft.  46* 

U  t<4 
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Kiitc        tp  die  party  informer  in  many  cafes  before  by  particular  ((atuteSf 
5»-  as  by  the  ftatute  of  liveries  in  the  time  of  Edward  the  fourth,  and 

PufCBtTf      fcvcral  in  Henry  the  fixtfa's  time.     Secondly,  That  of  informations 
ibr  common  law  oiFences,  I  have  (hewn  your  lordfhtp  many  prece- 
dents of  before  this  time.     Thirdly,  I  have  ihewn  you  feveral  juft 
after  it  was  r^p^ed,  which  was  i  Hen.  8.  c.  6.  Befides,  Fourthly, 
This  law  never  introduced  them  into  the  King's  Bench  at  all,  nor 
did  it  any  wayi  concern  diis  court,  for  it  is  only  thus ;  ^  that 
^'  juftices  of  amze,  and  juftices  of  peace  ihall  have  power  upon  in- 
^  formadon  before  them  made  for  the  king,  to  hear  and  determine  at 
^  their  difcretion."  Now  what  was  this  to  the  King's  Bench  ?  Befides 
there  was  an  exprefs  provifo,  ^  that  the  faid  informations  (houid  not, 
^  reach  any  perfon  dwelling  in  any  odier  ihire  than  there  where  fuch 
f^  information  was  given,"  fo  that  it  not  only  gives  no  power  to  the 
King's  Bench,  but  exprefsly  excludes  them :  now  how  this  could 
intr^uce  informations  into  this  court  I  know  not.     Befides,  the 
profecution  by  informations  was  not  the  thing  complained  of  by  that 
law,  but  the  determining  by  difcretion,  and  not  fictmdum  legem  et  €$m» 
fuetudinemAuglia\  and  my  Lord  Coke  complains  there  was  no  trial 
by  a  jury.     Empfin  and  Dudleys  crimes  were  the  inflid^ing  penalties 
which  tne  particular  ftatutes  never  intended,  and  procuring  &lfe  in- 
formations and  undue  offices,  and  refufmg  to  admit  traveifes  where 
by  law  they  ought}  this  was  their  crime  as  appears  by  the  indid- 
ment  againft  them>  4  Inft.  198. 

Eighth  Objection.  That  Coke  (f )  fay?.  That  the  king 
cannot  put  any  man  to  anfwer  but  by  prefentment  or  indidment.— 
I  wonder  truly  why  that  was  ura;ed,  for  it  plainly  proves  my  poii- 
tion  laid  down  at  nrft:  the  wor^  arey  ^<  The  king  cannot  put  any 
>'  to  anfwer,  but  his  court  muft  be  apprized  of  the  crime  by  indid* 
a  ment,  prefentment  or  other  matter  of  record }"  which  is  what  I 
at  firft  affirmed,  and  here  it  is  an  information  filed  of  record. 

Ninth  Objection;  That  die  5  Edw.  j.  c.  9.  fiiys,  «  That 
^  no  man  ihaU  be  attached  by  any  accu(ation,  nor  forejudged  of 
i«  lifi:  or  limb,  nor  his  lands  or  goods  feized  into  the  king's  oands 
(<  a^nft  the  form  of  the  great  charter,  and  the  bw  of  the  land." 
*  [  l^f  ]  •  We  by  this  is  not  contrariant  to  th|  great  charter  as  is 
fhewn  afore,  but  is  agreeable  to  the  law  of  the  land,  and  a  pradice 
founded  upon  it,  and  always  approved  by  the  profeflbrs  cf  it  till 
now. 

Tbnth  Objection.  The  ftatute  of  25  Edw.  3.  cap.  4.  An- 
swer, That  is  plainly  meant  againft  the  proceedings  before  the 
king  and  his  council,  and  not  here  in  this  court;  and  the  fame  is 
no  more  than  the  requiring  the  due  courle  of  the  law  to  be  obferved : 
which  we  fsLj  is  here,  and  this  \%Jecunium  legem^  for  that  the  prece- 
dents,  cuftoms,  and  coounon  judicial  proceeding  of  a  court  lor  the 

(f  ^  3  Ian,  136, 

law. 
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kw,  and  fo  is  Cro.  Car.  527,  528.  die  Lord  Mounfon's  cafiy  and        '^'■c 
4  Ck  53,  and  abundance  more.  BstcRitT. 

As  to  all  the  petitions  and  complaints  in  parliament  againft  call- 
ing people  to  anfwer  unjuftly  to  their  great  vexation  ;  thev  were 
occafioned  by  the  exorbitant  proceedings  of  the  council,  and  not  of 
dus  court,  nor  do  any  of  them  mention  it,  nor  are  they  aimed  at  in 
it,  as  is  apparent  throughout  all  Sir  Robert  Cotton* s  Abridgment,  (r) 

In  anfwer  to  Cavendijb^s  cafi^  which  is  I  Anderfon  156.  and  was 
urged  not  as  pertinent  to  the  point,  but  as  hortatory  to  your  lord- 
fliip  to  foUow  the  example  of  thofe  judges,  who  notwithftanding  the 

Jueen's  letter  did  keep  to  the  law ;  I  think  that  might  have  been 
.ared  at  this  time  of  day,  when  there  is  no  occafion  for  it;  but  in 
anfwer  to  Sir  Francis  Winnington  who  cited  it,  I  will  give 
him  two  for  his  one ;  the  firft  is  the  13  Hen.  7.  foL  23.  that  a 
coimiellor  ought  not  to  be  heard  to  fpeak  againft  common  prece- 
dents. And  die  odier  is  die  faying  of  Sir  J.  Prisot  who  was  a 
learned  judee  in  Henry  the  fixths  dme,  it  is  33  Hen.  b.foL^u 
^  If  we  fludl  adjudge  contrary  to  received  precedents,  it  will  be  of 
*^  evil  example  to  the  young  apprentices  and  ftudents  of  the  law, 
^  infixnuch  that  they  will  not  know  what  to  give  credence  to,  whe- 
^  ther  old  books,  or  new  judgments." 

Upon  die  vrfiole  matter  after  fo  long  an  uiage,  fo  much  approba- 
tion from  the  judges  and  parlianients,  fo  many  publick  dire^ons  in 
court  for  them,  and  no  complaint  of  their  illegality  till  now,  and  fo 
plain  a  confiftency  as  they  have  with  every  fundamental  and  other 
rule  of  lawy  for  to  deftroy  this  without  a&  of  parliament,  will  be  as 
much  againft  Magna  Chart  a,  as  the  contrary  is  agreeable  with 
it,  which  is  as  plain  as  the  words  of  it ;  and  therefore  I  pray  judg- 
ment for  the  King. 

•  Jenkjni  (ays,  [i)  diat  buying  of  debts  was  maintenance  at  the    *  [  125  \ 
common  law,  and  punifliable  by  indidment  or  information. 

Judgment  was  given  per  tout  le  Court  pro  rege\  though 
Winnington  (aid,  he  thought  the  lords  had  determined  no  infor- 
mation to  lie  when  they  rever(ed  Sir  Samuel Barnadi^on' sjadgmenti 
but  Mr.  Justice  Eyres  affirmed  the  contrary,  and  that  it  was  for 
other  errors  and  not  that}  though  Baron  Lechmers  argued 
Aere  to  diat  purpofe,  much  to  the  fame  eiFed  as  Winnington 
bad,  4uid  that  he  toM  him  that  it  was  his  opinion,  and  he  had 
(brnifhcd  Sir  Francis  with  the  materials  of  that  his  argument* 

Judgment  for  die  King. 

(r)  See  Cotton's  Abr.  54,  55.  67. 106..         («)  Jenlu  Caituries^  CcaU  3.  Ctle  9. 
133*  *7%  >79-  *95*  ^^^  ^«  '^* 
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Cafe  107.  Witherley  againft  Sarsfeild. 

Mkboibnas  Temiy  2  Jac.  2.   B.  R.  Roll  645. 

^a?  dM^b  E^ROR  ^"  ^«  Exchequer  Chamber  upon  a  judgment  in  the 

mgeSema^trZ  King's  Bench,  where  the  plaintiff  declared  in  cafe  upon  the 

▼cUing  beyond  cuftom  of  merchants.  That  if  any  merchant  or  other  trading  perfon 

fen  for  cduca-  make  and  direS  any  bill  of  exchange,  direfled  to  another,  payable 

J^Sin*thecuf-  ^^  ^'^y  nierhant,  or  any  other  trading  perfon,  and  the  lame  bSjl  be 

torn  of  wr.  tendered,  and  for  want  of  acceptance  oe  protefted,  that  in  fuch  'Z 

ebantu  ^afc  the. drawer  by  the  cuftom  is  chargeable  to  pay,  &c.    That  the 

S  ci^Vw"**  defendant  at  Paris  did  draw  a  bill  on  his  father  here  in  London 

^92/          *  payable  to  the  plaintiiF,  that  the  fame  was  prefented,  but  refufed, 

S.  c.Comb.  45.  and  he,  according  to  the  cuftom,  proteftavit  Jhe  proteftari  caufavH 

s^c  c    h  8  P^^^^  billamy  &c.  whereby  he  became  chargeable ;  and  in  confi- 

p'oft!i64.  '  **  deration  of  the  premifes  dia  aflume,  &c. 

X  Saik.  125/  The  defendant  pleads^  that  he  was  a  gentlemanj  the  fon  and  heir  of ' 

ciift.927.  />r.  Thomas  fUtherUy^  and  at  the  time  of  drawing  the  bill  was  a 

a  Bi^Com/  traveller,  and  at  Paris  for  his  better  education,  &c.  And  that  he . 
476.'  *  was  neither  then,  nor  any  time  from  his  birth  hitherto  a  merchant 
or  trader^  or  did  ever  deal  as  fuch,  and  that  he  was  then  at  Paris 
as  a  gentleman  and  traveller  as  aforeiaid,  absque  hoc  that  he  is  or 
ever  was  a  merchant,  or  perfon  trading  by  way  of  merchandife  be- 
tween Paris  and  London^  vel  alibi  uhicunque  prout  the  plaintiff  fup- 
pbfes.     Et  hoc  paratus  eft  verificare. 

The  plaintiff  demurs  ;  and  fhews  for  caufe,  that  die  plea  amounts 
to  a  general  iffue,  is  double,  uncertain,  and  wants  form. 

^Lf  126  ]        *  Judgment  for  the  defendant   in  the"  King's  Bench,  and  the 
plaintiff  brings  a  writ  of  error. 

I  ARGUEDyir  the  plaintiffs  that  this  plea  was  ill,  becaufe  it  diet 
amount  to  the  general  ijfue^  and  we  had  (hewn  it  for  caufe.  It 
anfwers  no  more  than  mighc  be  given  in  evidence.  It  anfwers  the 
ajfumpjit  only  by  way  of  argument.  Befides,  here  is  an  ajfumpfit 
grounded  upon  confideration  of  all  the  premifes  which  are  a  confi« 
>deration  executed^  and  confequently  not  txaverfable ;  otfaerwife  where 
it  is  executory ;  and  fo  is  the  anonymous  cafe^  Cro.  Eliz.  250.  and 
Smith  V,  Hitchcock^  Cro,  Eiiz.  201.  and  i  Leo.  252.  indebitatus^ 
Flea  that  he  gave  bond  for  that  money,  absque  hoc  that  he  was 
indebted  aliter  vel  alio  modo^  and  held  ill,  becaufe  a  traverfe  of  the 
confideration  which  is  not  traverfable,  and  amounts  to  the  general 
ijjue\  and  though  but  matter  of  form,  yet  ihewn  for  caufe  it  is  all 
one. — Beftdes,  the  matter  of  this  plea  is  ill,  for  it  is  repugnant  in 
jtfelf;  for  he  admits  himfelf  to  have  drawn  die  bill,  and  yet  traver- 
{qs  that  he  never  was  a  merchant^  whereas  the  bare  negotiating  of 
a  bill  of  exchange  makes  him  a  merchant  for  that  purpote ;  the  very 
2Q:  q{  taking  up  monies  in  a  foreign  country,  and  undertaking  for 

the 
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^e  repayment  here  by  bill  of  exchange  is  fuch  an  a£t  of  merchan- 
tdize  as  you  will  take  notice  of.  Monies  now  are  become  mer- 
chandize, and  fome  men's  bufmefs  is  wholly  in  its  exchange.  The 
rates  and  prdfits  of  exchange  are  now  certainly  known;  a  man 
may  be  a  dealer  or  trader  in  one  fort  or  kind,  that  is  not  fo  generally. 
Though  he  be  not  a  trader  fo  as  to  be  capable  of  being  a  bankrupt, 
yet  he  may  be  a  trader  to  oblige  himfelf  by  his  own  aft.  The  par- 
liament in  the  lafl  (latute  of  bankrupts  made  a  quare  whether  a  man 
that  had  a  ftock  in  a  company  was  a  trader,  and  therefore  by  exprefs 
provifion  did  except  them,  {a)  So  that  a  little  matter  will  m^e 
a  man  a  trader.  Befides,  the  inconveniency  will  be  great  both  at 
home  and  abroad,  and  work  a  manifeft  wrong.  If  a  bill  be  payable 
to  him  he  has  the  advantage  of  it,  though  a  gentleman,  pari  ratione 
he  ought  to  be  bound.  If  a  traveller's  bill  drawn  beyond  fea  fhall 
pot  inforce  a  payment  upon  a  proteft,  our  Engliih  gentry  muft  fuf- 
ifer  in  dieir  credit,  when  by  their  laws  they  are  an(werable,  though 
not  as  merchants,  and  by  ours  muft  not.  The  necefHty  and  ufe- 
ifiilnefe  of  transferring  money  eafily  by  bills  of  exchange  commands 
all  the  encouragement  iniaginable :  and  therefore  I  prayed  a  re- 
rerfid. 

*  HoJL  i  contra.  By  their  own  (hewing  he  muft  be  a  merchant 
clfe  not  wldiin  the  cuftom,  and  was  to  have  traverfed  that,  and 
they  have  confeft  it  by  their  demurrer. 

Holt  Chirfjuftice.  It  is  not  every  plea  that  amounts  to  a 
general  iflue  mat  is  ill,  and  the  cuftom  is  the  foundation,  and  the 
|dea  is  an  anfwer  to  that,  and  therefore  well  enough.  But  this 
drawing  a  bill  muft  furely  make  him  a  trader  for  that  purpofe,  for 
we  all  have  bills  direfted  to  us,  or  payable  to  us,  which  muft  be  all 
avoidable,  if  the  negotiating  a  bill  will  not  oblige,  &c.  ". 

Then  Hoil  took  exceptions  to  the  declaration  as  uncertain,  be- 
caufe  (kid  '*  proteftavit  Jive  protefiari  caufavit^*  which  is  uncertain. 
To  which  I  anfwered,  that  the  one  was  furplufage,  and  the  other 
was  good ;  if  it  had  been '"  caufed  to  be  protefted,"  this  proteft 
would  have  been  good  evidence  of  it.  If  it  had  been  "  protefted," 
pur  caufmg  it  to  be  protefted  would  have  maintained  it.  Befides, 
this  is  all  admitted  by  their  plea ;  for  they  agree  that  it  was  pro- 
tefted, but  (ay  that  they  were  not  bound  to  pay  it  :  And  fo  we  had 
judgment  reverfed« 

Afterwards  I  moved  in  the  court  of  King's  Bench  for  judgment 
for  die  plaintiff,  and  (hewed  them  the  cafe  of  Qaxton  v.  Swifi^  (b) 
where  was  judgment  for  the  defendant  in  banco  regis^  and  that  judg- 
ment reverfed,  and  afterwards  judgment  in  banco  regis  for  the  plain- 
tiff upon  the  remittitur  j  and  fo  was  the  cafe  oi  Faldoe  v.  RidgCy  Telv. 


m  the  court  below  and  a  writ  of  enquiry  awarded.—^ 

I  Salk«  a6s.     2  Saund.  256*     1  Ld.  Ray.  6.     Dougl.  350.  7sa« 


Poft.  400.  Cro.  Elif .  806. 


(tf)  See  13  &  14  Car.  2.  c.  24.  and  o 
h  10.  Will.  3.  c.  44.  3  Geo.  ].  c.  3.  C 
A3.  6  Geo.  I.  c.  18.  8  Geo.  i.  c.  21. 
i  Peer  Waw.  308.     %  Ld.  Ray.    851. 


"3 

WlTHERLEY 

Saksfiild. 


•  [  127  ] 


A  declaration  om 
a  bill  of  ex- 
change ftating 

froteftar't  cauja^ 
vir,  is  fufficient- 
ly  certain. 

Comb.  153. 
3Bac.  Abr.  613. 


On  judgment 
for  the  defend, 
ant  being  re- 
covered in  the 
Exchequer  Cbam* 
ha-f  judgment 
may  be  entered 
Cro.  Car.  5x1. 


2  Bl.  Com.  476.     Cooke's  Bank.  Laws, 
80. 

[h)  2  Show.  441.  494.    Skin.  255.     t 
Mod.  86.     J  Luu-.  878. 

76. 


124 


Michaelmas  Term,  2  William  and  Mary,  in  B.  R. 


WiTHXRLzT    y6.  Ent.  Trin.  2jac.  I.  Rot.  267.  (c)     And  accordingly  we  had 
SakiT'silp.    ^^^  ^^^  *^  plaintiff  for  judgment;  whereby  my  client  got  his  debt 

on  a  writ  of  enquiry  from  the  bail;  the  defendant  being  gone  for 

Ireland. 

(f)  Yd?.   74,     Noy,   129.     Cro.  Jac.  206. 


Cafe   108.  Carter  againji  Downifh. 

Hilary  Term^  3  ^T  4  Jac.  2.  B.  R.  Roll  831. 

To nvititiit on  Xp  RROR    in  the  Exchequer  Chamber  of  a  judgment  in  the 
a  deed  where^  King's  Bench,  where  the  plaintiff  declared  in  covenant  of  a 

^mf^m^  deed,  reciting  that  the  plaintiff  had  covenanted  to  deliver  ofae  thou- 

certajn  biih  of  fand  Idntals  of  Newfoundland  fifh,  or  fo  much  as  fhould  ht  made 

exchange,  m  jn  that  feafon,  the  defendant  covenanted  that  he  the  defendant  would 

piaintiff^tcecwS.  P^X  ^^^^  '^''^^  ^^  exchange  as  fhould  be  drawn  on  die  plaintiflFhis 

wg  to  the  cuf.  executors  adminiftrators  or  affigns  in  the  dwelling  houfe  of  Robtrt 

tomofmer.  Jyliwin  merchant  in  London,  and  alledges  that  there  was  a  bill 

A^biiu'to  a!*^  drawn  payable  to  them  at  forty  days  fight;  that  the  fame  was  pre- 

whoindorfed  fented,  accepted,  and  not  paio,  &c.     The  defendant  pleaded,  that 

diem  to  B.  and  within  the  forty  days  after  •  the  bill  was  jDiewn,  die  plaintiff  by 

fanda^t'  ^fd***"  indorfement  on  the  bill  according  to  the  cuftom  of  merchants  ap- 

part  of  them  to  pointed  the  payment  to  Mr.  Hubert  Ayhvin  or  his  order,  and  that 

B.  and  tendered  hc  indorfed  it  to  onc  ToJ/il ;  that  the  defendant  within  forty  days 

wdl^^Umilff,  *^  P^y  ^^  ^^/^'  ^^^  hundred  pounds,  part  thereof,  and  afterwards 

is  good,  ai.    '  tendered  in  the  houfe  of  AylwiHy  the  three  hundred  pounds  refidue, 

though  tki  cwf'  which  was  refufed.     £t  hoc  taratus  eft  verifican^  i^c.    Demurrer, 

T  a1!!1  ^^V'  and  joinder  in  demurrer.    Judgment  for  the  plaintiff  in  B.  R.  and 

ally  ftatcd,  ^or  J  .r*  r^  1  tf         1 

the  tender  plead-  the  defendant  brmgs  a  writ  of  error.     General  error  amgned. 

cd  with  an  enctn  /.'»,..  ^ ,  ,  1  .        t  •        r«^i 

fra\  for  the  I  ARGUED /or  the  plamttffjucxt^  that  this  plea  was  good*     The 

cu^m  9/mer^  exceptions  taken  to  it  were  two.     First,  Becaufe  we  do  not  fet 

JhTcomnwn'  ^  ^^^^  ^  particular  cuflom  to  warrant  our  indorfement.    Secondly, 

law,  and  the  Bccaufc  we  do  not  plead  the  tender  with  an  uncore  prift. 


•  [  128  ] 

The' judges 
ought  to  take 
notice  of  the 
law  of  mer- 
chants ;  being 
part  of  the  com- 
mon law. 

Carth.  83. 

Poft.  318. 

tutw.  ^33. 891. 

1585. 

Hard.  486.      3 

175.  281.  759- 


To  THE  FIRST  we  fay,  That  the  law  and  cuftom  of  merchants 
doth  warrant  the  indorfement  of  foreign  bills  of  exchange,  and  for 
that  all  the  book  cafes  on  foreign  bills  of  exchange  are  a  proof;  and 
it  is  as  plain,  that  fuch  an  indorfement  doth  resuly  transfer  the  pro* 
perty  of  the  money,  or  contents  in  fuch  bills  to  the  indorfee,  and 
that  all  this  law  of  merchants  is  part  of  the  law  of  the  land  ;  and 
your  lordfhips  are  obliged  to  take  notice  of  that,  as  well  as  of  any 
other  law.     ^<  The  law  of  merchants  is  part  of  the  laws  of  this 

Mod.  226.     5  Mod.  367.     2  Roll  Rep.  113.    Yelr.  135*    4  Com.  Die.  X46»     Ld.  Raj. 
10  Mod.  187.     3  Bac.  Abr.  585.    3  Burs.  1663. 

^<  realm/* 
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^  realm,"  are  the  very  words  of  Coke,  {a)  It  is  not  like  a  par-  Carte* 
ticular  cuftom,  which  is  confined  witliin  a  certain  prccindl  in  the  Downisk-. 
realm,  but  it  is  of  univerfal  extent,  and  concerns  the  whole  realm  ; 
nay,  reaches  further,  for  it  is  jus  gentium^  and  concerns  all  countries 
where  traffick  is  ufed :  you  do  take  notice  of  that  part  of  it,  which 
diftinguiihes  it  from  other  interefts  in  point  of  furvivorfhip,  that 
**  jus  acf^ifcendi  inter  mercatores  pro  beneficio  cofntnercii  locum  non 
**  hahet^^  ^nd  this  is  "p/r  legem  mercatoriatn^  which  is  pro  bon§ 
**  publico**  (^).  Debts  or  duties  as  well  as  wares  (hall  not  furvive, 
38  Edw.  3.  7.  the  words  are,  "  It  is  the  law  of  merchants,  &c»" 
In  the  2  Inft.  58.  in  the  expofition  of  Magna  Chart  a,  cat.  30. 
di  antiquis  et  certis  confuetiuL  he  calls  them  <'  ancient  and  lawful 
**  cuftoms  of  the  realm  per  legem  mercatoriam^  which  is  a  part  of  the 
•*  common  law,"  thefe  are  the  very  words  of  the  book.  In  2  Inft. 
404.  on  the  ftatute  of  Weftminfter  the  Second,  cap.  23.  ^^  habeant 
"  di  cetero  executores  breve  de  computo^  fcfc."  Coke  fays,  *'  by  the 
^  common  law  executors  (hould  not  have  account  before  that  fta- 
^  tute ;  but  per  legem  mercatoriam  an  adion  of  account  did  lie  for 
**  executors ;"  and  our  books  take  notice  of  it,  *  and  no  need  for  *  [  1*9  ] 
(etting  forth  a  particular  cuftom  for  this.  In  Fitxherbert  (r),  <*  if 
^  two  merchants  occupy  their  goods  and  merchandifes  in  common, 
*  one  of  them  (hall  have  an  account  againft  the  other,^r»/  per  legpm 
^  mercatoriam^*  fo  that  you  take  notice  of  that,  and  fo  is  The  Re- 
gister 135.  If  foreign  merchandifes  be  waived,  if  they  belong  to 
merchants,  the  law  takes  notice  of  them  and  exempts  them  from 
fdzure,  13  Edw.  4.  pL  9.  In  the  (ame  place  it  is  (aid,  that  the 
law  of  merchants  is  known  throughout  the  realm,  nay,  the  world. 
In  HoUamts  cafe^  4  Co.  76.  concerning  general  ftatutes,  it  is  agreed, 
that  ads  of  parliament  concerning  mvfteries  or  trades  are  general 
ads.  I  urge  it  only  for  the  reaibn  (ake,  which  is  that  though  it 
only  contains  under  its  name  particular  perfons,  yet  being  of  ge- 
neral influence  and  concern,  die  judges  will  take  notice  of  it :  In 
Fitxh.  Ahr.  tit.  "  Account^*  127.  the  writ  was  general  as  receiver, 
but  the  account  was  particular,  and  yet  ruled  to  be  well,  being  as 
merchants ;  whereas  if  the  writ  were  formed  on  a  particular  cuf- 
tom, the  writ  ought  to  be  fo,  as  in  a  rationabili  parte  bonorum  for 
common  part,  &c.  But  fuppo(ing  it  not  good  by,  &q.  yet  it  amounts 
to  an  appointment :  the  covenant  is  to  pay  bills  to  him,  his  afligns, 
or  order ;  this  indorfement  ihall  make  an  aflignee  or  fervant.  It 
fliall  amount  to  dejignatio  perfona  to  receive,  though  not  fo  as  to 
tnuijsfer  die  property  to  fue  for  and  recover,  and  then  our  payment 
of  the  hundred  pounds  will  be  as  good  payment  to  him,  being 
made  to  his  fervant  or  order. 


Co.  Lit.  1S2.  other  ipftancea  of  tex  mercatorla,       Cro. 

Co.  Lit.  i%%.    But  r«e  more  fulljr  Jaic.  306.    Cro.  Car.  301.     i  Roll  Abr. 

li  CO  chit  2  Brownl.  9f.     See  Alfo  Ace.  6.     i  Sid.  179.  236. 
Koy.  55*    X  Vem.  217.    Sec  alfo  as  to  (0  Nacura  Breviuir^  p.  XX7« 


A$ 


126 
Caktzk 

DOWNJSH. 

In  covenant  ten* 
der  Mnd  refujal 
seed  not  DC 
pleaded  with  an 

Salk.  584. 
2R0U  Abr.523. 
Co.  Lit.  207. ' 
Cro.  Elis.  755. 
I  Sid.  30. 
Salk.  623. 
Ld.  Ray.  254. 
%  Show.  143. 
5  Bac.  Abr.  i6« 
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As  to  THE  SECOND,  a  tender  and  refuial  amounts  to  a  payment 
and  performance :  as  in  cafe  of  a  bond  for  performance  of  an  award 
without  an  uncore  pri/i^  Co.  Lit.  207.  Peitoe's  cafe^  9  Co,  79.  In 
the  cafe  of  Underhilv.  Devefeuxy  Hill.  21  ^  22  Car.  2.  1  Sand.  71. 
Scire  facias  to  have  reftitution  on  extent  upon  allegation  of  receipt  of 
fo  much  profits,  and  tender  of  the  reft :  exception  taken  to  it  be- 
caufe  no  uncore  pri/ly  but  yet  over-ruled  :  And  in  the  cafe  of  Ledg- 
zngham  v.  Pophir,  i  Mod.  Rep.  77.  in  replevin,  avowry  for  not 
doing  fervice ;  plea  of  a  cuftom  in  the  manor  at  fuch  a  time  and 
place  in  lieu  of  fuch  fervices,  fuit  and  tender  and  refufal  held  good. 
Befides,  uncore  prift  is  no  where  neceflary  that  I  know  of,  but  where 
the  duty  is  demanded ;  here  is  only  covenant,  which  is  not  to  re- 
cover the  duty,  but  damages.  (^)  But  were  it  otherwife,  wh^re- 
foever  the  money  is  payable  to  a  ftranger,  or  at  a  particular  place, 
there  needs  no  uncore prifty  as  in  Moore  37.  //•  120.  Debt  on, a 
bond  conditioned  to  pay  to  die  *  obligee  or  fuch  as  he  (hould  ap- 
point ;  the  defendant  pleads  that  he  appointed  J.  M.  and  the  de- 
fendant tendered,  and  J.  M.  reflifed ;  good  without  an  uncort  prift.  (^) 
And  the  reafon  is  plain,  becaufe  the  plaintiff  was  never  to  have  it, 
but  die  ftranger,  and  he  ought  no  more  to  have  it  now  than  before : 
the  cafe  of  Powell  v.  NevSly  i  And.  4.  is  the  fame :  And  it  is  in 
Dyer  150,  151.  ^.  84.  ^  Catlin  and  Griffik,  where  it  has 
a  particular  place  of  payment  appointed,  diere  it  cannot  be  paid  in 
another  place,  and  fo  no  need  of  an  uncore  prifi.  And  fo  is  the  cafe 
of  NicboUs  V,  Fitz^  Johrtj  Trin.  7  Hen.  4.  18.  it  is  pL  17.  and 
held  good  widiout  it,  becauile  not  bound  to  tender  in  another  pbce  i 
fo  is  rerkins  15. 

Tremaik  e  contra^  That  to  fet  fordi  the  cuftom  of  merchants 
here  is  as  neceflary  as  in  any  cafe,  and  that  there  was  no  reafon  of 
a  difference  between  a  declaration  and  a  plea  as  to  this  purpofe,  and 
that  an  uncore  pri/l  was  neceflary,  as  in  the  cafe  of  Newton  v. 
Newton^  2  Roils  Mr.  523.  That  if  a  man  covenant  to  pay  the 
plaintift'  ten  pounds  after  Micbaelmasj  and  before  Eajleri  a  plea 
of  tender  and  refufal  is  not  good  without  faying  uncore  prift. 

Pollexfen  Chief  Juftice.  As  to  that  of  the  law  of  merchants* 
I  think  we  are  bound  to  take  notice  of  it,  as  we  do  of  that  againft 
fur\'ivorfliip  and  account,  and  this  is  as  well  known ;  and  their  de- 
claration is,  that  he  did  draw  VxWsJecundum  confuetudinem  nurcat9r\ 
and  if  this  be  good,  theirs  is  fo«— Then  for  uncore  prijl  \  there  is  no 
neceiSty  for  it  in  any  cafe  of  covenant,  where  damages  and  not  the 
debt  is  in  demand. 

Ventris  Juftice.  As  to  the  appointment,  this  will  not  make 
an  order  at  common  law,  becaufe  there  are  two  indorfements ; 
and  if  I  give  my  fervant  an  authority  to  receive,  he  caimot  autho- 
rize another ;  otherwife  if  but  one ;  then  payment  to  the  firft  in-# 
dorfee  would  be  a  pajrmcnt  to  the  perfon  (/;,  therefore  you  here 

{d)  I  Vent.  356.    II  Mod.  270.    Salk.     (0  But  fee  now  4^5  Anne,  c.  16. 
596.    2  Burr.  1120.  {J)  Sec  Bacon  v.  Searles,  i  H.  Bi.  Rep.SS. 

depend 
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depend  upon  the  law  of  merchants,  which  at  prefent  I  think  y<^c       Car  Tit 
ought  to  take  notice  of.  Dowl'iti. 

They  all  inclined  to  reverfe  the  judgment;  but  upon  TttE- 
if  ain's  importunity  adjornatur. 

And  the  next  term  the  judgment  was  reverfed,  the  Court 
holding  our  plea  to  be  a  good  plea. 

Note,  The  cafe  cited  by  Tremaxn  in  R9irs  AbrUgtmnfiy  w^ 
debt)  and  ib  not  to  the  purpofe. 


•   ♦  Waifon  againft  Clarke.  Cafe  tc^ 

T  MOVED  for  the  difijiar^e  of  a  rule  for  a  procedendo  in  an  Prohibldoo  doet 

*  adion  for  calling  one  "  whore**  in  London.     But  before  de-  ?^l^  ^^^ » ^»»* 

daradoO)  or  any  thing  done  there  but  plaint^  we  bring  an  babeaf  Idling  l^^iuui 

eorpusy  and  I  oppofed  the  procedendo^  becaufe  they  made  no  return  of  *'  whore." 

it ;  here  was  nothing  did  appear  to  the  court  of  the  cuftom  (tf),  and  s.c.Comb.it9. 

they  ought  to  return  it.  S.  c.  Garth.  69. 

Holt  C3fief  Juftice  was  of  that  opinion.  a  T«m  rI**'* 

But  DoLBiN  Juftice  faidi  the  conftant  prance  upon  oadi  made  *^^' 
by  affidavit  is  that  die  words  were  fpoke  in  Latin. 

And  fo  they  got  a  procedendo^  againft  the  opinion  of  Holt  Chief 
Juftice. 

(ir)  See  BItqaine  t.  Hawkini,  Dougl.  37S.  and  Staunton  v.  Jonct,  Dougl.  3S0.  notls. 


The  King  againft  Geary.  Gafe  no, 

77  RROR  to  i^jverfe  an  attainder  of  treafon,  in  an  indi(%nent  at  Indjamcnts, 

a  feffion  of  oyer  and  terminer,  for  levying  war  in  Somerfet-  ''^{lJ^^  '*^ 

fliirc,  with  Monmouth  and  his  adherents ;  and  the  defendants  Adtunc  f^  Lat'm,K^^ 

et  ibidem  venerunt  in  propriis  perfonis  Juts  et  petunt  audit*  indi£fa^  to  be  read  to  the 
menf  et  eis  legitur^  quibus  leSIis  et  audttis  dicunt  et  quilibet  dicit  quod'^^^^^^  '^  ^^^ 

funi  et  quilibet  eft  culpabilis  modo^  l^c.  fuper  quo  vijis  et  per  curiam  ^' 

hie  intelie£fis  confiderat*  eft  per  eandem  cur*  hie  quody  ^c.  sBLCom.  3^2. 

Uboo  argument  I  urged  thefe  errors, — Firft,  That  though  the 
indidments  be  in  Latin^  yet  they  are  not  to  be  read  to  the  prifoner 
but  in  Englijb :  for  it  is  the  matter,  and  not  the  form  they  muft 
anfwer  to.  In  other  countries  the  prifoner  hath  nothing  but  a 
verbal  charge  againft  him,  and  fo  is  the  exprefs  refolution  in  Sir 
IL  Fane's  ca/oj  i  Sid.  84. 

SSCONDLY, 
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KiNft  Secondly,  A  man  cannot  plead  to  a  capital  crime  but  in  cuP 

GsaVt.  ^^>  ^"^  ''^*  confiat  here  that  he  was  in  cuftody ;  there  is  no  entry 
The  record  of  ^!^^  commits  fuitj  fcff  •  as  the  precedents  are.  In  Mrs.  Calai's 
an  indiamcnt  ^^fi  on  a  wnt  of  error,  it  was  held  to  be  error,  becaufe  he  did  not  (ay 
Ibr  hig^  treafon  in  whofe  cuftody  (he  was,  but  only  in  cuftodia  generally,  and  dut 
Se priSler***^    wa$  a  judgment  on  commii&on  of  oyer  and  terminer. 

was  an  cuftodj. 

If  there  be  no         THIRDLY,  There  is  no  arraignment ;  and  by  die  common  law 

wtaignment  en-  a  man  Ought  to  be  arraigned,  for  he  may  pleaa  mifmmir^  or  want 

S^**^*trei.  ^f  addition^  and  the  like;  and  all  the  books,  as  ♦  Stamford, 

ibn,it  it  error;  CoKE,  Hale,  and  the  reft  do  all  fpeak  of  arraignment  as  necef- 

yet  if  the  pri.  fary,  for  according  to  Hali  212.  a  man  at  the  time  of  his  arraign- 

^de'iiM^  ment  ought  not  to  be  in  irons.    And  as  I  am  informed  in  Hambden*$ 

ine»'  thatlm*  ^^J^  the  entry  is  ^  allocatur  quid  dicere  fojfit^^  and  fo  are  the  pre- 

poisit.  cedents  in  RaJlalPi  Entries  455.  tit.  ^  Pardon,''  Statim  allocutus 

3  Mod.ft6<.  diprenuffis  ii  imf^oStisy  fo  is  Cike^s  Entries  532.  and  in  the  Earl  ef 

3  Salk.  $jt  Liicefter^s  cafe^  Fkwdm  387.     It  is  in  all  thefe  «  Et  conam^  it 

Bbh'aeo^  "/«*/«  dtue  ad  barram  aUocut*^*  thefe  are  all  confeffions  too. 

s  Hale  P.  C.  fti9»    4  BL  Com.  318.  *  • 

•  [   I32t  ] 

In  1  record  of         FOURTHLY,  There  is  no  alUcutus  before  judgment ;  and  all  the 

J^^'^^^h^t    pr^^ents  are  fo;  and  die  law  requires  that  of  neceffity;  fcr  he 

tlbe  pn^er  wat  might  have  a  pardon  to  plead,  or  be  might  move  in  arreft  of  judg* 

aflced,  «<  What     ment* 
«*  he  had  to  fay 

Z  ^^^S^id  ^^^  Curiam,  Judgment  rcverfed.  But  by  Dolbin  Jufiice^ 
«1  ^b^en.  Oyer  of  the  mdiament  is  tantamount  to  an  arraignment,  diough 
<<  Uz;^  \%  tnl-  for  any  thing  appears  there  might  only  be  a  copy  given,  as  in  civil 
S^S^m*  J  ^     caufes,  and  not  read  in  court. — All  held  the  laft  to  be  a  bxA 

630.  Plow.  i%j.    Co.Ent.  532.    Raft.  £ot  455*    1  Hale  P.O.  iio.    4  Bl.  Com.  31 S. 


The 
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The  African  Company  agatnji  Bull.  Cafe  iii, 

AN  a£Hon  on  the  cafe  was  brought  by  the  plaintiff  upon  a  poh'cy  A  cuftom  of 

ofaffurance.     The  defendant  pleads  a  cuftom  of  merchants,  jnerchanti  that;, 
Aat  if  any  writing  or  policy  of  affurance  be  made  and  fubfcribed  ^li^yof  iJT/* 
upon  any  kind  of  goods  on  board  any  fhip,  fuch  goods  are  to  be  farance,  the  un- 
deemed  upon  account,  and  if  fuch  a  number  of  affurers  fhould  fub-  dcnvriters,  in 
fcribe  fuch  writing  to  pay  divers  fums  of  money,  as  fhould  amount  {Jbfcrihe  ^dl 
to  the  value  of  the  goods  mentioned  to  be  afiured,  then  all  other  be  liable  to  the 
enfiirers  that  ihould  ftibfcribe  after  fuch  number,  by  which  the  money,  amount  of  the 
fo  fubTcribed  amounted  to  the  value  of  the  goods,  were  ufed  to  be  jj^e  fubft^um 
difcharged  from  payment  of  the  fums  they  fubfcribed,  though  fuch  underwriters 

rds  were  wholly  loft,  and  were  to  return  their  premium ;   that    fl»»  J«turn  the 
policy  in  the  declaration  was  upon  account  j  that  the  goods  thcf  ^)^^^^l^ 
plaintifF  bad  on  board  were  worth  but  /[.  2,240;    that  twenty.-  from  re. 
three  men  had  fubfcribed  one  hundred  pounds  each,  &c ;    that  the  fponfibiiity,  it 
defendant  was  the  next  fubfcriber  j  that  by  reafon  of  thofe  fubfcrip-  ^^* 
lions  before  his,  he  was  difcharged  from  his  promife,  &c.  and  bound  poft',?6.''^'*^*' 
to  pay  back  his  premium,  and  did  offer  the  fame,  &c.     The  *  plain-  Oougi.  656. 
tiff  replies,  that  if  any  fuch  a  number  fubfcribe  to  the  value,  and  »©«»•• 
Hcmc  prove  infolvent,  then  to  be  difcharged,  absque  hoc  that  there    *  [  133  ] 
is  any  fuch  cuftom  as  the  defendant  hath  alledged.     And  iffue  is 

Joined  upon  it.  And  at  the  trial  they  proved  it  very  plainly  and  fully 
\j  all  THE  EXCHANGE  ;  and  that  there  was  never  an  inftance  to  the 
contrary,  but  one  payment  on  purpofe  fince  the  adlion  commenced ; 
that  where  the  policy  is  upon  the  account^  and  not  upon  goods  va- 
hud  certain  or  value  blank,  the  laft  fubfcribers  are  not  bound  as  in 
the  lattei  cafes  they  are«   And  we  had  a  verdid  for  the  defendant. 

Levins  Serjeant  moved  in  arreft  of  judgment,  that  this  was  an 
impertinent  plea,  and  th^  cuftom  unreafonable,  that  any  fhould  be 
difcharged  till  fatisfe£Uon  of  the  whole  lofs,  when  fome  prove  in^* 
iblvent. 

I  anfwered  him,  that  as  to  the  plea,  though  ill  on  demurrer^  yet  it  ^  ^  amount., 
is  good  after  ifTue  joined  and  tried  \  at  moft  it  doth  but  amount  to  a  ing  to  the  gene^ 
general  ijfue^  and  tijat  fhould  have  been  fhewn  for  caufe  on  a  de-  '**  »^»»« "  *>*<* 
murrer;  but  here  is  a  verdia    If  mn  culpab'tlis  be  pleaded  to  an  g^'X'w!' 
etffiimpfit^  it  is  ^ood  after  verdi£l :  fo  payment  without  acquittance  dia, 
to  debt  on  a  fingle  bill.     Nil  debet  to  trefpafs  is  not  proper  to  tref-  Ante  7^ 
|b6,  and  therefore  ill ;  but  if  the  plea  hath  the  colour  of  a  bar,  and  i  Roll  Rep.  1 13. 
doth  not  contain  matter  of  bar,  as  accord  without  fatisfaSiion^  it  is  cro^^EUarSy u 
good,  Teh.  227.  Cro.  Eliz.  495.  Moore  6031.  3  Cro.  259,  778.  Moore  .5  com.  big.  ^ 
087.     Befides,  we  did  give  diis  in  eviclence  as  we  might  on  the  Pleader  (5. 14) 
general  ifTue ;  but  their  importunity  impofed  on  the  court  that  we 
ought  to  have  pleaded  it,  and  we  were  forced  to  pay  twenty-four 
pounds  cofts  for  this  liberty,  and  by  confent  in  a  rule  we  did  it. 
Then  as  to  the  reafonablenefs  of  the  cuftom,  it  is  hi|hly  fo ;  for  it 
11  equal  between  infiired  and  infurer ;  for  the  laft  fubfcnbers  return 

Vol.  I.  K  their 
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Africah       their  premium  (except  ten  pounds  for  fubfcribing)  if  there  be  lis 
oM^ANT      j^^g^  when  the  value  of  the  goods  amount  not  to  reach  them;  nor 
Bull.         are  the  firft  fubfcribcrs  at  any  difadvantagc,  for  they  keep  their  pre- 
mium if  the  goods  come  home  fafc  when  we  return  ours ;  and  in 
truth  thofe  to  whom  the  vahie  will  not  reach  are  never  obliged. 
*  And  as  to  the  infolvency  of  fome,  v/e  anfwer  that  each  in  infurances 

do  only  engage  for  his  own  fum,  and  to  make  good  the  lofs  of  goods^. 
(o  far  as  the  fum  he  fubfcribed  amounts  to,  not  to  make  good  odien^ 
infolvency ;  and  there  never  was  a  cuftom  better  proved ;  for  if  ten 
fiibfcribe  one  hundred  pounds  each,  and  the  goods  be  nine  hundred 
#  [  134  3  ^^  ^^7  po«^^9  ^h^  l^A  ftands  at  half  lofs.  This  *  vras  proved. 
If  no  goods  come  home,  the  infurer  hath  all  his  premium  retumedf 
and  fo  it  is  for  his  advantage,  to  have  this  cuftom  preierved ;  and 
thefe  kind  of  infurances  are  made  upon  accounts  when  a  merchant 
doth  not  know  whether  his  fa&or  will  fend  home  any  goods  or  haw 
much* 

Curia.     The  plea  is  ill,  if  upon  ademumr-y  but  good  after 
iffue  joined,  and  you  put  them  upon  it,  and  the  cuftom  is  reaion^ 

acle. 

And  PER  TOTAM  Curiam,  Judgment  for  die  defendant! 


ffikij 
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The  Second  of  William  and  Mary, 


IN 
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5/>  JbHN  HoLt,  Knt.  Chief  Jufiict. 

Sir  William  Dolben,  Knt.    i 

Sir  William  Gregory,  KntX  Jujiices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
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Nighdngale  and  others  againji  Bridges. 

Mchaebnas  T^m,  i  Will.  t5t  Mary^  Roll  397. 

TROVER  and  converfion  dg  bents  et  cataUis  fequent*i  viz.  di 
tma  navty  voeaf   the  James   Frigate,  oneris  cent'  et  ^t^,°fo"*^ 
itightf^ d^crum  dicem  bombardis  Anglice  guns  cum  ernnibus  arma-^  ration  of  mer^ 
wmf  afparaf   t&rmentis  velis  funibus  mttnitionibtts^  previjiontbusi  chanti,  and  g.v<: 
jHfM,  cymUsj  et  aUis  fofpeditanuntis  eidem  navi  fie£tan*  Jive  fer-  « SdJfm  "''* 
mnf  ae  etiam  dmenf  et  duodtcim  ponder"  libra f  cibi  ^ocaf^  bfc.   Not  rigSt*to  trade, 

gnSC^  pleaded.  and  hold  terri. 

toriesy  within 

The  juij  find  diat  Charles  the  Second^  by  letters  patents  dated  therein  ddbrib- 
the  27th  of  Stv^itxxlbtu  in  the  twenty-fourth  year  of  his  reign,  to  ^^\  buta  daufe 

^  '  prohibiting 

others  to  trade 
«IUi  die  USA  KiBiti,  ^  aader  ptiti  of  imprifonmenty  and  the  firfatmre  and  loft  bodi  of  their  fliips  and 
*  |Mdi  wfaadbever  foondy  ftc.  Ad  giring  power  to  enter  into,  fearch,  and  fame  fhipt  and  goods,**  is  Toid, 
tat  the  king  cannot  by  kttert  patent  cruf  aforfotun  off  or  any  way,  by  hit  own  »a,  confifcatr,  a  rubjea*a 
ptujeity^  S.  C.  qaith.  i^u    S.  C.  Holt  A73.     3  Mod.  1 31.     1  Roll  Rep.  4.     2  Roll  Rep.  1 1  ^ 

^mai  Alkr.  ty4.      i  tettu  s^  ifo.  ^07.     Hale  bis  P.O.  i6t.     S Co.  1x5.     11  Co.  87.      Lutvr.  ^64. 
S«L  55i     emA.  5].     Site  /3ft*  j6u     i  Mbd.  iS*      1  Ve&t.  47.     2  Ch.  Cafea  265.    Doogl  isu 

flT^nrtotixS.  . 

It  a  «  THi 
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Nj«HTi!f-  cc  THE  Royal  African  Company  of  England,"  (being  a 
**t"         body  corporate)  did  grant  to  them  "  all  the  regions,  countries,  coafts, 

BRiDCBf.  "  and  places,  &c.  .beginning  at  the  port  of  SalUe  in  South  Barbary 
"  inclufive,  and  extending  froni  thence  to  Cape  de  Bona  Efperanxa 
*<  inclufive,  with  all  the  iflands  near  adjoining  to  thofe  coaAs,  and 
"  called  by  the  name  of  South  Barbary^  Guinea^  &c.  and  all  portSy 
^  harbours,  &c.  to  hold  to  them  and  their  fucceflbrs  from  the  makinfir 
"  the  faid  letters  patents  for  the  term  of  one  thoufand  years,**  And 
grants  licence  to  them  and  no  others,  to  fend  fhips,  &c.  and  to  have 
**  all  mines  of  gold  and  filver  there,  &c.  and  the  whole,  entire,  and  only 
*<  trade,  and  liberty  of  trade  there,  any  law  or  ftatute  to  the  contrary 
"  notwithftandine,"  and  "  none  other  of  his  fubjedb  to  frequent,  vifitj 
*'  or  trade  in  thofe  places,  &c.  prohibiting  any  to  trade  there  unlefs  by 
^  licence  firft  had,  under  pain  of  our  indignation,  and  imprifonment 
^<  of  their  bodies  during  our  pl^^ure,  and  the  forfeiture  and  lo6  both 
<<  of  fhips  and  goods  wherefoever  found,  &c.  with  power  to  enter 
^  into,  fearch,  and  feize  ihips  and  goods,  &c.  one  moiety  of  the 

•  [  13^  ]  "  forfeiture  *  to  the  king,  the  other  to  the  company:"  it  alfo  ereSs  a 
court  of  judicature  to  be  held  at  fuch  a  place  as  the  company  ap- 
points, to  confift  of  one  learned  in  the  civil  law,  and  two  merchants 
&c.  the  major  part,  {quorum  unus  the  lawyer)  ^^  to  have  conuiance 
"  and  power  to  hear  and  determine  all  cafes  of  forfeiture  and  feizures 
«  for  trading  thither."  The  jury  find  further,  4  September  1684,  the 
Company  granted  a  commiffion  under  their  feal  to  one  John  Lajlally 
reciting  the  grants  and  powers  of  their  (aid  charter  to  command 
him,  captain  and  commander  of  The  Orange  Tree  Frigate,  dien 
in  their  fervice,  and  all  fubordinate  officers  and  feamen,  to  feize  aU 
ihips  trading,  &c.  and  vi^tfoever  they  take  in  their  outward  bound 
voyage,  they  are  to  carry  to  land  (ate,  and  there  to  deliver  them 
to  the  a|ent  and  council  of  fadors,  there  to  be  proceeded  againft 
in  THE  Court  of  Admiralty  there  eftabli&ed.  That  7#Ai» 
Bridges  the  defendant  was  one  of  the  officers  in  the  fhip  called  7%# 
Orange  Tree  at  the  time  of  fettine  out,  and  at  the  time  of  making 
tiie  (aid  commiffion.  That  the  20th  of  February  1693.  the  com« 
pany  made  another  commiffion  to  Henry  Nurfe^  Janus  Hukt^  fF.  S, 
and  R.  W.  or  any  two  of  them,  reciting  the  power  of  their  charter, 
did  conftitute  ana  appoint  them  judges  of  the  admiralty  there,  and 
to  execute  thofe  powers  according  to  fuch  inftrudiions  as  they  (hould 
fend.  That  John  Laftall  before  taking  of  the  plaintiff's  (hip  died ; 
^t  John  Bridges  after  his  death  was  commander  of  The  Orange 
Tree  Frigate;  that  the  plaintiff  beinfi;  owner  of  the  (hip  and  goods 
in  the  declaration,  did  tnuie  in  an  inhdel  country,  in,  and  with  the(c 
(hips  and  goods  to  certain  places  within  the  limits  of  that  company. 
That  John  Bridges  did  feize,  take,  and  carry  aw^^y  the  plainti^s 
ihip  and  goods  upon  the  high  fea  in  his  outward  bound  voyage, 
and  afterwards  carried  them  to  the  fort  of  Lane  Corfe  in  jjmca 
aforeiaid,  againft  the  will  of  the  plaintiff,  and  the  matter  and  fea<^ 
men.  That  at  the  defendant's  inftance  diere  was  a  proce&  in  die 
(aid  Admiralty  Court  againft  the  (aid  (hip ;  that  none  appearing  for 
her  there  was  a  condemnation,  &c.  Sed  utrstm  the  defendant  be 
guilty,  Ignorant^  Vc.  Et  fi  pro  ^er.  Damages  to  four  thodanl 
tbr^  hundred  pounds^  and  cofts  to  /^.  2.  3^.  ^.  Etfipro  ddituTj  kc^ 

This 
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This  fpccial  verdi£l  was  obtained  at  the  importunity  of  their  ma-     Nightin- 
jefties'  council  for  the  defendant  j  I  therefore  was  prepared  to  argue         ^^^^ 
as  follows  for  the  plaintiff.  Budcks. 

♦The  question  is,  whether  any  thing  here  found  can  juftlfythe  ♦  r  joy  1 
taking  and  carrying  away  the  plaintiff's  Ihip  and  goods.  I  am  to 
arsue  that  here  is  nothing,  either  precedent  or  fubfequent  that  can 
juitify  the  defendant's  taking.  I  Ihall  not  controvert  the  legality, 
ufefulneis,  or  neceffity  of  fettled  companies  for  the  managers  of 
foreign  trade,  nor  tlie  prerogative  of  the  crown  in  erefting  fuch 
fbciedes,  nor  the  giving  liberty  exclufive  of  others,  (a)  At  prefent 
it  (eems  to  me  an  unneceffary  tafk  to  deny,  or  difprove  the  validity 
of  the  prohibiting  claufe ;  but,  my  lord,  my  endeavours  fliali  be  to 
make  out  this.  i.  That  the  defendant  had  no  power  to  feize* 
2.  That  claufe  in  the  charter  is  void  and  illegal.  3.  That  their 
new  ereded  court  is  illegal  being  for  this  purpofe  in  particular. 
4.  That  if  it  were  legally  conftituted,  yet  the  condemnation  fubfe- 
quent will  not  juftify  the  precedent  tortious  converfion:  and  that 
laftly  they  have  not  purfued  their  charter. 

It  cannot  be  denied  me  that  the  fubje6l  of  England  hath  an  un- 
doubted property  in  his  goods  and  pofleflions  \  now  this  property 
cannot  be  transferred  or  divefted,  but  by  the  confent  of  the  owners, 
either  exprefs  or  implied,  as  by  gitt,  derelidion,  or  forfeiture ;  this 
laft  only  concerns  our  prefent  queftion.     It  muft  be  agreed,  that  the 
common  law  hath  not  ordinarily  made  this  our  trade,  as  found  in  the 
^cial  verdi6l,  to  be  a  forfeiture  or  caiife  of  feizure  :  I  believe  they 
will  not  contend  this,  that  antecedent  to  their  charter,  our  trade  was 
imlawfiil  under  pain  of  lofing  fliip  or  goods,  and  then  the  king 
cannot  by  any  prerogative  whatfoever,  create  either  a  new  caufe  or 
a  new  mode  of  feizure,  and  either  of  them  w^ill  ferve  my  turh.     To 
the  altering  of  a  property  of  a  fubjeft's  goods,  a  parliamenty  affift- 
ance  is  requifite,  and  that  is  the  nttcft  way  for  ordering  that  fun- 
damental property  which  the)  fubje£l  hath  in  his   goods,  becaufe 
each  fubje^'s  vote  is  included  in  whatfoever  is  there  done :  an  a£l  of 
parliament  hath  the  confent  of  manv  men,  both  paft,  prefent,  and 
to  come ;  as  it  is  in  Hob.  256.  The  ftatutes  that  have  been  made  for 
thb  purpofe  are  an  evidence  of  this,  or  otherwife  they  were  needlefs^ 
idle,  and  unneceflkry :  thofe  a6ts  that  regulate,  thofe  that  take  away, 
and  thoie  that  enforce  a  new  purveyance  upon  the  king's  royal  pro- 

rsflcs  do  fufficiently  prove  this.  The  king's  prerogative,  as  it  is  given, 
it  IS  bounded  by  the  law :  I  (hall  firft  fhew  it  by  fome  more  general 
authors,  and  then  more  particularly  and  clofely  ♦  demonftrate  itto  •  [  jog  j 
he  lb  in  the  cafe  now  before  your  lordihip.  Bracton  {b)  fays 
tfaas :  •*  I^€  auUm  rex  non  debet  ejefub  homine  fed  fub  deo  et  lege^ 
*  ^mia  lex  fecit  regnum^  attribuat  igitur  rex  iegi  quod  lex  attribuit  eij 
«  Wr."  and  (c)  "  Rex  .  mn  fote/i  gratiam  facere  cum  injuria  ct- 
•*  danm^  alienoj  quod  autem  ahenum  eft  dare  non  poteft  per  gratiam 
^  Juam  i"  nay,  though  it  be  for  the  public  good,  he  cannot  do  it 

(#)  5  Com.  Dig.  «'  Trade.'*  (c)  BIc.  3  fo.  13a. 

WBJu  x,%iu%.  fo.5. 

K  3  without 
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NiGHTiN-     without  the  implied  confent  of  the  proprietors  in  parliament,  as  I 
^^^^'        (hall   (hew    prefently.     Though   the    authority  of   thofe   ancient 
Bmip'G&t.      treatifes  hath  been  ibmetimes  controverted,  yet  they  have  always 
been  allowed  as  evidence  of  the  fundamental  and  general  conftitu- 
tions  of  the  realm.     But  to  ufe  more  modem  authorities.     In  the 
cafe  of  Thomas  v,  Sorrell^  id)  it  is  laid  down  as  a  fundamental  rule, 
that  in  life,  liberty,  and  eftate,  every  man  who  hath  not  forfeited 
them,  hath  fuch  a  right  that  the  law  allows  him  to  defend,  and  means 
for  fp  doing,  that  if^it  be  violated,  it  gives  an  a^on  to  redrefs  the 
wrong  and  puniifa  the  wrong  doer.    The  law  is  the  higheft  inhe- 
ritance which  the  )ung  hath  (^),  for  by  it  the  king  and  all  his  fub* 
je^  are  ruled,  and  if  the  law  were  not,  diere  would  be  neither  king 
nor  inheritance.    Davis's  Rep.  40,  41.     The  kings  of  England 
have  always  clsumed  a  monarchy  ropl,  not  a  monarchy  feignoralj 
•<  under  the  firft"  (feys  he)  **  die  lubie^b  are  freemen,  and  have  a  pro- 
<'  priety  in  their  goods,  and  freehold  in  their  lands^but  under  the  lat« 
<'  ter  they  are  viUains  and  flaves;"  and, my  lord,  this  propriety  was  not 
introduced  into  our  land,  as  the  refult  of  princes  edi^,  conceffions 
and  charters,  but  was  the  old  fundamental  law,  fpringing  from  the 
original  frame  and  conftitution  of  the  realm.    In  Francis* s  cafe^  (/) 
Coke  fets  down  this  as  a  rule,  «  quod  nojirum  ift^Jine  fa£iOy  fivide^ 
**  fe£lu  noftro  amittij  feu  in  alienum  transferri  non  poteftJ*      And 
the  common  kiw  gives  a  true  property  in  contradiftindion  to  die 
fuper'uitendant  power,  and  for  this  purpofe  it  diflinguiChes  between 
bondmen,  whofe  eftates  are  at  their  lord's  will  and  pleafure,  and 
freemen,  whofe  property  none  can  invade,  charge,  or  take  away,  but 
by  their  own  confent  \  a  fcveral  property  in  the  fubje£k  is  fo  (acred 
as  nothing  more.     The  king  cannot  dig  for  falt-petre  in  a  maniioi^ 
houie,  or  barn  filled  with  corn,  without  the  owner's  confent  (^)  He 
♦  [  135  ]    cannot  alter  the  courfe  *  of  defcent,  or  by  charter  make  land  to  be 
devi£ibie  which  was  not  fo  before,  or  make  it  devifeable  when  it  would 
otherwife  defcend  to  a  fingle  heir.  (A)     And  fo  i  contra^  he  cannot 
make  it  dependable  to  the  heir  where  it  is  dividable,  as  in  gavelkind ; 
for  if  otherwife,  there  had  been  uo  need  of  the  aft  of  parliament 
concerning  Kentifh  lands :  he  cannot  dig  for  snivel  in  the  inhe- 
riunce  of  his   fubjeft  "  tnaugre  Jon  foeny*    {yxp  the  book)  (1) 
againft  bis  will.    A  cuftom  to  pay  toll  for  all  catde  driven  over 
a  man's  private  freehold,  ihall  prevail  againft  the  prerogative  and 
bind  the  king,  46  Edw.  3.  cited  in  Plowd.  Com.  236.  Lord  Berk» 
lefs  cafe :  all  which  proves  a  property  in  the  fubje£t     But  to  comq 
clofer«    No  forfeiture  can  be  of  goods  by  charter  without  an  aft 
of  parliament ;  and  fo  is  Coie  (i)  in  his  Comment  upon  ^  nullus  likir 
**  homo  diffeiJUur'^'^de  lihertatibusfuis"  which  he  interprets  property 
in  Roods,  as  well  as  other  fi-ajnchifes  and  liberties  virfaich  the  fub)ea 
ham :  this  charter  and  clauie  can  give  no  power  therefore  to  feiM 
a  man's  goods,  as  forfeited^  which  the  whole  matter  fouad  (bew% 

(<0  Vaugh.  337-  4  Bac  Abl.  1S6.  xS8.  [h)  49  Aflue,  8. 

(0  19  Hen.  6.  pi.  6j.  (i)  xi  Hen.  4.  pi.  ^% 

if)  %  Co.  SI.  (A)  aloft. 47. 

ii)  12  Co.  !}• 

4  llify 
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they  did ;  for  that  no  fuch  forfeiture  can  be  created  or  itiade  by     Nichtik- 

charter.     Even  for  defence  of  the  realm,  the  king  cannot  feize  a         gale. 

man's  goods  without  his  confent  in  parliament,  arnd  this  was  Afr*      BmooEf. 

Hamhd.n*s  cafe  in  the  time  of  Charles  the  Firft.  (/)     Much  lefs 

can  \t  be  done  for  the  private  benefits  of  a  particular  company ;  and 

it  was  agreed  by  thofe  who  argued  in  that  cafe  for  the  king,  that 

the  fubje^  could  not  lofe  the  property  of  his  gorxls  but  by  ad  of 

parliament.     Now  this  property  being  fo  preferved  by  the  law,  the 

king  cannot  by  any  ways  alter  this  law  but  in  parliament,  or  make 

that  a  forfeiture  or  caufe  of  feizure,  which  was  not  fo  before  :  for  as 

FoRTEscUfi  fays,  {ni\  ^  a  king  of  England  cannot  alter  or  change 

^  the  laws  of  the  land  at  his  own  pleafure.''     And  the  fame  thing 

dius :  {n\  ^  he  cannot  take  away  any  of  his  fubjedts  goods  witiiout 

<'  Crtis£iicaon  for  them  \**  nor  can  the  king  by  parliament  or  char* 

ter  impofe  any  new  penalty  or  make  any  new  offence ;  and  for  that 

the  31  Hen.  8.  c.  8.  is  a  full  and  exprefs  authority,  for  by  the  fta- 

tute  (which  was  the  wonder  of  the  age)  the  king  might  with  the 

advtcf  of  counfel,  two  bifliops,  two  chief  juftices,  and  others,  make 

ordinances  for  the  puniihing  offences,  and  impofing  penalties,  wiiich 

flioiaU  have  the  force  of  a  law,  but  with  this  *^  proviso,  that  n6 

^  man's  property  or  goods  ihould  be  impeached;  nor  the  com- 

^  mon  law,  or  ftatute  law  of  this  realm  *  prejudiced,''  and  yet  «  [  j jq  1 

however  it  was  thought  fo  dang^ous  a  power,  that  the  ad  itfelf 

was  repealed.  (0}  In  Sie  cafe  of  proclamations  about  buildings,  it  is 

there  held,  (^)  that  ^  the  king  cannot  by  jhis  prohibition,  or  procla** 

"  mation,  or  otherwife"  (fays  that  book)  **  create  an  offence  which  was 

**  DOC  an  offence  before,  for  that  is  to  change  the  law,  which  was  not 

^  in  his  power,"  and  there,  in  that  folio,  is  cited  the  cafe  of  an  ad 

made, by  which  foreigners  are  licenced  to  merchandize  within  London. 

King  Henry  the  Fourth  by  proclamation  prohibited  the  execution  di 

ic,  and  that  it  (hould  be  in  (ufpenc?,  but  ufque  adproximum  parliament 

tujUf  and  it  was  reibived  by  the  two  chief  juftices,  chief  baron,  and 

haron  Altham,  that  a  procla^nation  cannot  alter,  or  make  an  of- 

fimce :  now  charters  and  proclamations  are  both  of  the  fame  equal 

authority,  both  under  the  ^reat  feal.     But  perhaps  they  will  object, 

tint  it^els  are  alien  enemtes^  and  to  trade  with  them  is  unlawful, 

and  diereforc  a  feizure  lawful.     To  which  I  give  a  double  anfwer. 

First,  by  denying  the  affcrtion:  and  Secondly  by  denying  the 

coofequence.     First,  It  was  not  unlawful  at  the  common  law, 

fer  that  is  coeval  wkh  the  inhabitants  of  this  ifland.     I  fhall  not  at. 

tcmpr  to  prove  its  antiquity,  though  I  might  prove  it  here  even 

befixe  Liifs  time,  und  confequcnuy  prevalent  here  before  chrif- 

^OBOtfj  and  then  it  could  be  no  crime,  and  no  fbtute  fmce  hath 

Side  it  ib,  nor  can  I  find  any  pretence  for  fuch  an  opinion  in  the 

books;   diere  is  nothing  but  Aitchelhmrn's  cap^  2  BroumL  296. 

and  that  is  tNit  a  (hort  and  imperfe£l  note  of  a  cafe,  and  all  that  it 

i!)  I  Sttce  Tnali,  413.    Sc«  alfo  p.  5.  (»»)  Fortcfcuc,  ch.  36.  fo.  84. 

appendix  to  6  Sc.  Tr.  (a)  By  the  ftatute  i  EJ,  6.  c.  12. 

.    («)  Fortefcae  de  Laudibu»  Legum  An*  {^)  1^  Co.  75. 
iticy  ch.  9.  fo.  25. 

K  4  amounts 
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Nigh  TIM-     amounts  to  is  this :  that  the  king  may  reft  rain  his  fubje£is  firont 
6ALS         commerce  With  them,  which  argues  nothing  to  this  purpofe  here  in 
BRiocit.      our  cafe,  and  it  is  plain  that  commerce  is  allowable  witti  thb  Jews, 
which  according  to  the  gofpel  are  greater  enemies  to  chriftianity 
tham  the  gentiles  are.     That  it  was  not  unlawful  antecedent  to  their 
charter,  appears  from  the  ftatutes,  for  they  open  the  feas  to  all 
tnerchants  for  all  manner  of  trade,  as  i8  Edw.  3.  ft.  2.  c.  3.  ^  diat 
^  the  feas  are  open  to  all  manner  of  merchants  to  pafs  with  their  mer- 
^  chandizes  where  it  ftiall  pleafe  them,"  2  Rolls  i8o.     Befides,  the 
charter  prohibits  trade  there,  not  becaufe  it  is  inhabited  by  infidels, 
but  doth   indefinitely  forbid  all  but  the  company,  whether    the 
country  fhall  be  chriftian  or  pagan.    Secondly,  It  is  no  argument 
that  they  were  infidehy  and  trade  with  them  might  be  prohibited, 
^   [  141  ]   that  therefore  the  goods  (hould  *  be  forfeited ;  no  more  than  the 
power  of  the  king  to  reftrain  card  playing  would  confifcate  the 
cards,  which,  in  Darty's  cafe^  (^)  is  agreed.     I  will  fuppofe  their 
principle  true,  that  they  are  perpetui  inimici^  and  then  according  to 
that  notion  a  trade  with  them  is  treafon,  as  an  abetting  of  the  king's 
enemies ;  and  yet  even  in  that  cafe  there  ought  to  be  no  feizure  of 
the  offender's  goods  till  convicton,  or  at  Icaft  indidment  or  inqui- 
fition :  but  fiirther,  I  will  fuppofe  tlieir  charter  makes  it  unlawful,  yet 
it  cannot  impofe  the  penalty  of  confifcation  of  goods,  for  by  mag- 
na CHART  A  no  man  is  to  be  difpoifeficd  of  his  property  but  by  UgtiU 
judicium  parium  fuorum.     And,  my  lord,  I  take  it  for  a  truth,  that 
in  all  parts  of  the  world  where  the  £ngli(hmen  are  under  the  go- 
vernment of  any  Englifti  fubje£b,  their  rule  muft  be  the  laws  of 
this  land,  and  if  they  punifh  without  jury,  they  may  be  puniflied  for 
it  by  ^on  of  trefpafs  i^cn  they  return  hither,  and  this  we  have  in 
pra^ice  here  every  day  in  cafe  of  the  infolency  of  governors  in  plan- 
tations, as  in  the  £aji  Indies  and  Barbadoes^  and  they  cannot  proceed 
there  but  in  the  methods  allowed  here.     Irial  by  a  jury  is  the  right 
of  every  Englifh  fubje<5l  all  the  world  over,  wherefoever  Englifh 
men  have  the  command  by  authority  derived  from  the  crown  of 
England :  now  the  la\v  of  England  fays.  That  if  goods  be  forfeited 
for  an  offence,  there  muft  be  a  conviSlion  of  the  offence  in  the  me- 
thods of  the  common  law,  and  thofe  methods  cannot  be  altered  but 
by  ad  of  parliament ;  the  king  can  no  ways  change  it;  even  in  the 
cafe  of  felony  he  cannot  alter  the  execution  firom  hanging  to  be- 
heading ;  for  that  fo  he  would  alter  the  nature  of  the  fentence.  (r) 
Nor  can  the  king  trcSk  a  court  of  admiralty  to  do  fuch 
work  in  the    (ame.     There    were  commiiSons  in  Englifh   un- 
der die  great  feal  dire&d  to  divers  perfons  within  the  counties  of 
Bedford^  Bucks j  Huntingdon^  &c.  {s)  to  inquire  of  divers  articles^ 
as  depopulation  of  houfes,  converfion  of  arable  land  into  pafture,  &c. 
though  thefe  things  were  offences,  vet  the  commiffions  were  held 
illeg^  becai^e  unufual  and  in  Englifh,  and  not  faid  how  they  Ihould 
enquire  :  In-Hilary  Term,  9  Jac.  1.  there  was  a  queftion,  (/)  if 
the  juftices  in  TVaUs  might  be  by  commiifion,  and  held  they  could 


(f)  11  Co.  84.  (,)  12  Co.  31. 

(r)  iftCo^ijOi  (t)  12  Co.  48. 


IKM» 
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notj  for  the  24  Hen.  8.  c.  28.  which  gave  power  to  alter,  change,  and      Nightih- 
reform  all  matters,  &c.  being  fo  dangerous  a  power  was  held  not  to         ^^^^ 

fo  to  the  fucceflbrs.  The  king  cannot  grant,  that  any  •  one  (hall  Bridges. 
p  fued  otherwife  than  according  to  the  Englifti  common  law,  as  ^  r  ^^  -i 
the  cafe  of  the  Chancellor  of  Oxford^  8  Hen.  6.  19.  A  grant  that  L  ^  J 
the  Vice  Chancellor  (hould  not  be  fued  for  debt  or  trcfpafs  con- 
cerning his  office  void,  pari  ratione  he  cannot  appoint  a  man  tq 
be fuedaccording  to  the  civil  law,  and  fo  viras  the  grant  to  the  uni- 
vcrfity,  that  they  (hould  fue  in  the  Vice-chancellor's  courts  for  caufes 
infra  Oxford  ill,  and  in  the  13  Eliz.  an  aft  was  made  for  it.  («) 
In.  the  42  Affi%i^  pi,  5.  there  was  a  commiffion  under  the  great  feal 
to  fundry  perfons  of  credit,  to  take  the  body  and  goods  of  H.  without 
indi&nent  and  due  pleading  of  law,  and  damned  as  unlawful ;  and 
much  the  fame  is  our  cafe  with  that  of  Oxford.  Jgar^s  cafe  is  ex- 
prcfe,  (x)  that  fuch  grant  was  void  in  8  Hen.  4.  He  cannot  ere6): 
a  coiirt  (rf* equity  \  {y)  he  cannot  at  this  day  make  a  manor;  (2)  he 
cannot  create  an  honour  but  by  aft  of  parliament,  {a)  He  may  grant 
conusance  of  pleas  within  a  certain  prccinft,  but  not  otherwife  than 
JkcumUtm  legem  et  confuetudinem  regni,  {h)  Now  the  offence,  if  any, 
was  upon  land;  it  was  trading  in  an  infidel  country ;  fo  that  fup- 
pofing  it  an  unlawful  thing  it  ought  not  to  have  been  feizcd  firfl, 
nor  condeinned  in  that  manner.  In  Sander's  cafe  (c),  they  are  fo 
?erjr  (by  of  this  claufe,  that  when  oyer  was  craved  of  their  patent 
and  fet  forth,  they  cautioufly  omitted  this  claufe  for  the  forfeiture  of 
fliip  and  goods  as  afhamed  of  it,  and  this  was  taken  notice  of  both 
at  bar  and  bench.  The  prerogative  was  then  drained  even  to  the 
utmoft,  and  yet  agreed  by  them  all,  that  this  claufe  was  not  juftifi- 
able ;  and  in  tliat  very  cafe  it  was  agreed  by  the  Bench  that  the 
diftindion  between  infidels  and  others  as  to  this  purpofe  was  tri- 
vial :  the  king's  prerogative  and  fuperintendence  over  trade  was  the 
topic  infifted  on ;  the  other  was  preflTed  at  the  bar,  and  fo  is  Jeffcy's 

K'nted  argument.  In  the  cafe  of  the  Ruffia  Company  ereaed  by 
ilip  and  Mary  there  was  fuch  a  claufe  as  this,  but  thev  never  ven- 
tured to  ufe  it  till  madeefFeftive  by  aft  of  parliament,  o  Eliz.  c.  i« 
Objection,  Their  taking  vi^as  only  a  feizure  in  ordine  adj  &c. 
I  ANSWER,  It  is  not  found  that  they  had  information  of  our  trading, 
and  it  is  found  generally  that  they  took  and  carried  away  the  (hip 
and  goods ;  and  now  to  feize  before  fuit,  and  without  fuit  is  much 
at  one.  Befides,  the  power  under  which  they  juftify  is  to  feize  as 
forfeited,  and  at  the  defendant's  requeft  it  is  conaemned  as  for- 
feited, and  the  whole  •  tenor  of  the  juries  finding  is  that  way.  The  ♦  [  ij^o  1 
defendant  was  no  officer  of  the  admiralty,  and  therefore  his  fervice 
could  not  be  by  authority  from  that  court  in  a  way  of  procefs,  or 
in  order  to  examination,  or  the  like ;  and  therefore  his  feizure  was 
certainly  tortioury  for  he  had  no  power  but  under  that  claufe  in  the 
charter,  which  is  void  in  law.  Then  this  fubfequent  going  to  their 
feppofed  court  of  admiralty  cannot  juftify  that  tort.   For  firlt,  I  think, 

(«)  Jenkins  Centuries,  s.  Cent  88.  (a)  King  ▼•  LeveU     i  Bulft.  19$, 

{m)  a  RolLRep.  164.  (h)  i  a  Co.  51. 


lUMi. 


laCo.  51.113.     13  Co.  3a.  (c) 

*dce  the  cafe  of  March  v.  Smitb, 
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by  the  authorities  cited,  the  kii^  cannot  ere^t  fuch  a  court  only  to  con-« 
demn  goods  upon  a  fuppofed  offence  according  to  the  charter,  without 
a  jury.  Then  their  court  is  conftituted  not  to  proceed  according  to  the 
charter,  but  according  to  the  inftru(3ions  which  the  company  (hould 
from  time  to  time  fend  for  that  purpofe.  As  to  the  cafe  o^  Hughs  v. 
Comeliny  (d)  that  was  trover  brought  againft  the  vendee  of  a  (hip  taken 
by  the  French  in  time  of  war,  and  condemned  as  a  Dutch  prixe^ 
and  afterwards  bought  by  the  defendant.  The  reaibn  of  that  judg- 
ment was  the  credence  we  give  to  thofe  courts  abroad ;  but  here  wc 
bring  not  our  adion  on  a  demand  and  denial,  after  the  (entence, 
againft  one  that  bought  it  upon  credit  of  that  fentence,  but  for  an 
actual  converfion  before ;  here  is  a  fcizure  by  £ngU(b  men,  under 
pretext  of  a  void  power,  and  a  {ham  condenmatiofi  afterwards  to 
juftify  it.  In  the  cafe  of  Beaie  v.  Tirrel  (^),  laft  Eafter  Term  in 
this  court,  where  in  trefpafs  the  defendant  pleaded  a  caption  as  a 
prize,  and  a  condemnation  by  the  Eaft  India  petit  admi* 
ral,  purfuant  to  it;  I  remember  one  of  the  reafons  ailedsed  by 
your  lordfhip  for  over-ruling  that  plea  was,  that  the  fublequent 

foing  to  the  admiralty  could  not  juftify  the  firft  illegal  captioiu 
[ere  is  no  war  to  warrant  a  feizure ;  no  proclamation  or  other  pro- 
fei&on  of  hoftility  \  but  an  amity  implied  by  their  charter  that 
prohibits  us  a9  to  trade  there^  whiclr  fuppofes  that  otherwife  it 
would  have  been  lawful  for  us.  I'he  argument  6rom  the  writ  of 
iu  exeat  regnum  afFe£ks  not  this  cafe,  though  it  might  in  the  ques- 
tion of  trade,  if  an  a<Slion  or  information  had  been  brought  for  it. 
The  charter  requires  the  admiralty  court  to  be  held  before  two 
merchants,  and  non  conftat  by  the  fentence  fouini  that  either  of  die 
judges  were  merchants. 

*  [  144  ]  ♦  The  other  fide  thinking  the  pretence  o( forfeiture  too  grofe  to  be 
infifted  on,  had  no  counfd  to  argue  it ;  fo  we  had  judgment  nifi^  be- 
fore the  end  of  the  term. 


Trover  for  tak.  And  the  laft  day  of  the  term  Mr.  Serjeant  Tremain  took 
ang  soodsy  vhB.  exception  to  our  aeclaration  for  its  uncertainty.  First,  It  being 
•  ihipv.^chtU  u  ^rovifionibur  which  fignifies  «'  viduals,"  and  that  might  be 
victuals  out  of  the  fliip  as  weU  as  in  it,  and  no  quantity  or  certainty 
mentioned,  he  urged  it  was  ill.  Secondly,  It  was  **  ducenf  pendens 
«  Kbrat**  which  fignifies  ^  pounds  weighed,"  /.  e.  the  weights 
thetnfelves,  and  therefore  ill,  or  otherwife  it  is  imcertain  whidi  is 
meant,  and  therefore  ill :  he  excepted  to  fome  other  words,  &c. 


her  apparel, 
'opet,  gunty 
froviJUms,  and 
alfo  ten  poumJt 
weighed  of.  Sec* 
to  the  faid  (hip 
kelooging  is 
Cprliia  (0  a 
common  intent 
and  therefore 
fufficlent. 

S.  C.  March. 

188. 

t  Veot.  114. 

5.C.Carth.  13X. 

a  Vent.  67.  78. 

Hard.  in.  .       ^.      ,  «  ., 

1  Sid.  98.    2  Sid.  I74»    Cwi.  Jac.  664.  699.    Stilet,  235.     x  Lct.  303. 

Ld,  Ray.  1 529     2  Salk.  654.    Stra.  73S     4  Tenn  Rep.  206. 


The  anfwer  I  gave,  diat  the  word  fignifies  only  ^  necefiaries  for 
^  the  fhip,''  and  muft  fo  be  intended  h.re,  for  it  is  ^  eidem  nam 
^  fpeifanf  five  pertinent. ;"  fo  that  it  is  reduceable  to  a  certainty, 
and  when  lb,  it  is  well  enough ;  as  in  cafe  of  a  fludy  of  bwks^  j€t 
well  diough  uncertain  how  many  or  what  forts ;  becauie  there  b  aa 
addition  of  ^  ftudy*'  which  limits  and  ascertains  it.  So  was  the  cafe  of 


Cro.  £Us.  8x9.    skin.  289* 


{J)  Michielxnat  Tenn*  t4  Car.  2.  B.  R. 


(0  Ante,  6. 


Majhu 
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Majhu  V.  Fkwer  in  Sid.  98.  in  trover  *'  de  planets  granariisy 
Anglice  "  planks  of  the  granary,"  otherwife  it  had  bceh  of 
•*  planks"  generally.  And  fo  is  the  cafe  of  Elphique  v.  jUion^  (/) 
fiwr  "  a  library  of  books,"  So  trover  will  lie  of  "  a  trunk  with  divers 
"  goods  in  It."  Prior  v.  Tuft,  {g)  So  for  "  a  piece  of  linen," 
"  a  parcel  of  thread,"  **  a  pack  of  linen,"  "  a  piece  of  brandy  (A)  j 
if  fo  certain  that  the  thing  may  be  known,  and  the  jury  may  be  fup- 
poled  able  to  value  it,  it  is  well  enough.  Befides,  in  trover  there 
needs  not  that  precife  and  exa£l  certainty  as  there  doth  in  a  reple- 
vin  ;  ^re  the  thing  itfelf  is  to  be  returned,  here  damages  only » and 
the  books  are  fiill  with  an  abundance  of  cafes,  where  In  trovir  greater 
latitude  is  allowed  than  in  other  actions. 

Tbis  is  after  veriUf^^  and  not  on  demurrer. 


139 

"      Nightin- 


gale       -* 


Bbxoges* 


As  to  die  odier  exceptions  I  urged,  that  being  after  a  verdi<%  it 
muft  be  intended  that  damages  are  given  only  for  what  is  fenfible ; 
lb  tl^  if  fenfible,  it  is  enough,  for  then  die  jury  could  know  and 
value  it.  If  not,  no  damages  were  given  for  it,  but  for  the  other 
diings  dmt  are  fenfibly  exprefled ;  as  in  cafe  of  divers  words  fpoke 
aft  one  time,  and  that  refembles  this.  (/)  But  in  trvuer  1  citea  divers 
cafet  iMdiere  it  was  fo  adjudged  after  verdi£l,  dpecially  the  verdi6l 
being  generally  for  die  pLaindE  Otherwife  (ay  fome  books  if  the 
jury  find  die  defendant  not  euilty  as  to  part,  and  guilty  as  to  the 
reft  ;  for  then  (ay  diey,  it  is  ^ain  the  jury  confidered  every  part,  and 
gave  damages  for  every  fuch  particular  fo  found. 

•  Thb  Court  held  all  for  die  plaintiff.  And  as  to  die  firft,  Holt 
CUifJu/iUe  b^ld,  that  ^  proviffnibus**  was  well  enough,  though  it 
(hoqld  I>e  mea^t  victuals  Mpon  land,  for  navi  pertinent*  mode  it  cer- 
tain enough.    And  fo  we  had  judgment  for  the  plaindff. 


(/)  a  Roll.  763. 

Ir)  iKeiLSis 

(•)  3^  Um9  V.  NDrtiM,   I  Mod.  295. 

Lev.  |0}.     X  V^nt.  105. 


A  diiference 
where  the  jury 
find  for  the  de- 
fendant  gene- 
rally,  and  where^ 
they  find  as  to 
part  for  the 
defendant  and 
part  for  the 
plaintiff  and 
fome  part  of  the 
demand  it  in- 
fenfible. 

X  Roll.  Abr. 
567. 

10  Co.  130. 
Moor.  142. 
X  Salk.  133. 
3  Burr.  1135. 
Dougl.  377.73c. 
Term  Rep.  433. 

•  [  H5  ] 


(.')  See  Jaxon  y.  Tanner,  Cro.  Car.  236. 
Ptinbn  ▼.  Gooday,  Cro.  Car.  327.  and 
Cbvalet  V.  Criffin,  ante,  80. 
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Cafe  113. 

If  THE  RX- 

coRD  be  €oram 
wtffjori  et  hallrois 
thfUat*  ExoM* 
se  halFtvit 
cun4t   provo^ 
pfoit   Qujdtm 
atri^f  and  thx 

VLACITA  CO' 

9am  hailnfis  diSF 
rivltatis,  it  is 
not  the  fame 
lecord. 

8.  C.  Poft.  186. 

319. 

S.  C.  3  Salk. 

130. 

Poft,  186. 

Ante,  a6. 

X  Roll.  Abr. 

Cro.  Jac.  254. 
X  Salk.  264. 
Cowp.  178. 
I  Term  Rep* 
78X. 


Phyler  againft  Bofod. 

IT  R  R  O  R  upon  judgment  in  trover  in  the  provoft  court  of  the 
mayor  of  the  city  of  Exeter. 

For  the  defendant  in  error,  I  argued,  that  the  writ  was  abated  ; 
for  it  was  a  writ  upon  a  judgment  in  quadam  loquela  coram  tunc 
majori  et  baUlvis  civitaf  Exon*  ac  ballivh  cur'  praFuoftia  ijufiem  ctvi* 
tat'  et  coram^  i3c.  The  word  returned  is,  "  placita^  ^c.  in  cur^  {^r. 
"  tent'  coram  Joha^ne  Gaudy,  Johanne  Dandy,  Henrico 
"  Newcombe  et  Olivero  Mustian,  baUivis  di£l'  civitaf  (ffc.** 
Now  the  record  is  not  removed,  for  they  are  not  faid  to  be  bailifis 
**  of  the  provoft  court,"  but  "  only  bailiffs  of  the  city."  It  is  true, 
the  writ  may  be  directed  to  many,  and  returned  by  fome  of  them,  as 
by  one  (heriff,  bailiff,  &c.  yet  iticplacita  returned  muft  be  before  the 
fame  perfons  which  the  writ  fuppofes  the  judgment  to  be;  and  in 
truth  there  is  no  fuch  court,  as  ^^  before  the  mayor  and  bailifis  and  the 
"  bailiffs  of  the  provoft  court,"  for  they  are  two  diftinft  courts, 
viTi*  one  before  <^  the  mayor  and  bailiffs,"  and  another  before 
"  the  bailiff  of  the  provoft  court ;"  and  if  the  cafe  of  Guy  v.  Adam 
be  law,  that  they  are  feveral  ftiles  then  either  may  do;  this  is 
neither,  for  it  is  not  **  baUivis  cur*  provo/l" 

And  the  writ  was  quaflied  per  Curiam. 

Vide  die  cafe  of  Spry  v.  MiUy  Stiles  203.  Dyer  206.  Sid.  139. 
Cro.Jac.  313.  Dyer  188.  of  feeming  uncertainty  in  trover  to  have 
warranted  the  declaration,  but  thefe  were  not  u(ed  becaufe  the  writ 
abated. 


Cafe  114. 
•  [  146  ] 

Jodgment  for 
uie  defendant 
in  trefpafi  on  a 
fpecial  verdiA 
it  a  good 
plea  in  har  to 
trover  for  the 
lame  goods. 
S.C.  1  Vent. 
169. 

S.  C.  3  Mod. 
236. 

S.C.  Comb.  123. 
3  Mod.  a. 
Cro.  Elix.  667. 
BuU.  N.  P.  34. 


•  Lechmore  againfi  Toplady. 

np  ROVER  and  converfion  in  the  Common  Pleas.  For  the  dc- 
*  fendant  we  pleaded  judgment  in  the  King's  Bench  upon  fpecial 
verdift  in  trefpafs  for  the  fame  goods,  and  the  goods  in  the  one  and 
the  other  were  the  fame,  and  converfion,  and  taking  the  fame,  &c. 
The  plaintiff  demurred. 

And,  upon  argument,  the  whole  Court  were  clearly  of 
opinion  that  it  was  a  good  bar,  upon  the  authority  of  Ferrer^s 
cafe    {a)y  and  that  notwithftanding  the    cafe   of   Putt  v.   Roy-- 

Jion    \b)    in   the    King's  Bench  jSjudged  by  Pemberton  con- 

,  tra. 

6  Co.  7.     Cro.  Car.  35.    Cro.  Jac.  73.    Ld.  Ray.  11x7.    Salk.  368.    s  Stra.  1078. 
48*     Term.  Rep.  273. 


(j)  CfO»  Elis.  667.    6  Co.  7. 


(^)  Rayin.472.    a  Mod.  318.    PoUez- 
fen  634*    Skin.  48.  57.     3  Mod.  i. 

POLLEZFSIC 
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PoLLEXFEN  Chief  "Juftice  faid  he  was  never  fatisfied  with,  the 
cafe  of  Putt  V.  Royfion  \  and,  as  he  remembered,  a  writ  of  error 
was  brought,  and  the  jadgment  queflioned :  but  he  afterwards 
agreed,  that  he  faw  no  difference  between  a  general  and  a  fecial 
yerdi£b 

However  they  all  thought  a  judgment  in  the  one  a  bar  to 
Ac  other,  for  that  the  a£Kons  were  of  the  fame  nature.  And  judge- 
ment for  the  defendant. 

I  did  not  argue  diis,  becaufe  in  the  Common  Pleas,  but  advifed 
and  drew  die  plea ;  and  fo  my  poor  widow  was  quit  of  them  at  law 
in  both  courts. 
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Rottcnhoffcr  againft  Lenthall. 


Cafe  ii5« 

T\EBT  on  a  judgment  in  an  aSion  on  the  cafe  againft  Lenthall  To  debt  on  a 
*^  as  fuperior  officer  for  an  efcape  permitted  by  Ellis^  in  which  we  i?f '"?*25  **,** 
had  five  hundred  pounds  dsunages  on  a  writ  of  enquiry.     The  de-  the"dcfendjint 
fendant  pleads  in  abatement  a  writ  of  error  pending ;  ai)d  I  de-  cannot  plead,  4 

murred.  writ  of  enoc 

depending 

And  upon  argument  it  was  held,  per  tout  le  Court  to  be  no 
dea,  and  that  the  law  was  always  taken  to  be  fo  till  one  cafe  in  Sir    *g/ 
Francis  Pemberton's  time,  when  a  difference  was  made  between  Ante^^s. 

I  RolUAhw 

604. 

X  Sid.  236. 


in  bar  and  in  abatement,  (tf.) 
But  PER  Curiam  it  was  all  one 


And  judgment  for  the  plaintiffl 


And  afterwards  they  pleaded  .it  in  bar;  and  we  bad  judgment 
r$de  %  KebU  653.  659.  753. 


to)  This  was  the  cafe  of  Rogers  v. 
Ifayhoey  Trinity  Term,  3  Jac.  2.  Carth.  i. 
tnd  in  conformity  to  the  diltindion  then 
takm,  a  writ  of  error  pending  was  after- 
VPaHs  pleaded  in  ahatepunt,  and  held  good, 
Abdy  ▼.  Buxton,  Carth.  191.  but  it  is  faid 
ifaat  this  is  the  only  inftance  in  which  fuch 
a  plea  hat  ever  been  allowed,  Carth.  136. 
§n  a  traafirri^  only  and  not  the  record  it- 
felf  bdng  remoYed,  an  adion  of  debt  will 
lie  en  a  judgment,  as  well  after  error 
breoght  as  before,  Adams  v.  Tomlinfon, 
f  ^d.  23d.  Gak  T»  Till|  3  Lev.  397.  ao4 


5  Com.  Dig. 


Ray.  100. 
Carth.  I.  191* 
4  Mod.  2^7* 
I  Com.  Oif. 
"Debt"  (A  a.) 
Pleader"  (2  W.  39.J 


th?8  point  is  faid  to  have  been  fettled  upoa 
an  appeal  to  parliament,  Grandvill  v. 
Deighton,  Skin.  388.  See  alfo  ante,  98. 
and  4  Bac  Abr.  68 1.  But  the  Court  will 
exercife  its  difcretion  according  to  the  cir« 
cumftances  of  the  cafe,  and  ftay  the  pro- 
ceedings, until  the  writ  of  error  is  deter- 
mined, Tafwcll  V.  Storee,  4  Burr.  2454, 
Grebble  v.  Abbott,  Cowp.  12.  Entwifle  v. 
Shepherd,  2  Term  Rep.  78.  Chriftie  ?• 
Ricbardfon,  3  Term.  Rep.  78,  Pool  T« 
Charnock,  3  Term  Rep.  79, 


VenaUe 
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Caie  116. 
•  [  U7  ] 

Judgment  ar- 
.feftcd  becaafe 
it  appeared  by 
thef«Mr«/m- 
■MTtfji^awi  that 
tfaeaaioD  was 
coanDenced  be* 
ibre  the  cauie 
of  it'arofe. 

8.  C.  Carth. 

113. 

8.  C.  Hok.  38. 

JoDei304. 

J  Vent.  135. 

»  Vent*  174. 

Cro.  Car.  %j%m 


♦  Vcnablc  againft  Daft. 

r^  ASE  for  words  fpokcn  the  fifUi  of  Ndvcmber  laft.  Hie  d*- 
^^  claration  was  getierallj,  as  of  Michaelmas  Term^  and  r^diSt 
for  the  plaintifF  and  diirty  pounds  damages* 

Mr.  Northey  and  I  moved  in  arreft  of  judgfiieht,  tot  fluit  dte 
declaration  war  of  the  firft  dajr  of  the  temi  More  the  caiife  of  the 
a&ion  did  accrue,  according  to  the  cafe  of  Jtnkinfm  v«  Thtuffrki  in 
an  information  qui  tanty  &c. 

Holt  Chief  Juftice  declared  'himfelf  diilatisfied  widi  die  judg- 
ment in  Jefferie's  time,  which  was  to  the  contrary. 

And  judgment  was  arrtftcd.  («) 

197.    Cro.  Elis.  325.    Stn.  zft7i.    1  WilC  171.    Dongl.  6a.   i  Term  Rep.  ii(« 


(tf)  This  may  be  pleaded  in  abdmentf 
%  Lev.  197.  Hob.  199.  ^45.  I  Com.  Dig. 
Abatement  ^G.  6.)  or  may  be  affigned  ^or  er- 
roTyCro.  Ebx.  w^,  i  Leon  iS£  i  Com. 
Pig. «  Aaion**  (^«  but  it  has  been  allowed 
to  be  redified  by  an  examiuation  of  the  real 
time  of  filing  r^^ii/y  i  Sid.  373.  a  Keb. 
|68.    I  Vent,  135.  a  Let.  13.  or  of  tht 


time  when  fff  M;  to  Uluch  tM  M  relafb, 
vraa  filed,  t  Sid.  43a.  %  Lev.  174. 
T.  Tones,  Sy.  but  the  better  and  more  oft«U 
way  iv  to  file  «  «e#  klUt  tnd  to  iMtatf  Hy 
it,  Stra.  583.  1151.  116a.  I  Wiir.  104. 
Tidd*s  Pradice,  191.  Doo^fia.  Poghv, 
RobiniQni  1  Tcros.  Itep.  ii6v 


Eafttr 


*  Eafter  Term,  •['4«i 

The  Third  of  William  and  Mary, 

IN 

THE     king's    bench. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt. 

Sir  William  GregorY; 

Sir  Giles  Eyres,  Knt. 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  Jonn  Somers,  Knt.  Solicitor  Genera/. 


Knt.    ] 

%  Knt.  ryujiices. 


Lacker  againft  Harcourt. 


Cafe  117. 


\^A  SE  againft  the  defendant  laid  in  Somerfetjhin.''^  An  attorney  de^ 

I  MOVED  to  change  the  venue  upon  the  account  of  the  defendant's  p' wuegc  to  "** 

privil^e,  as  an  attorney  and  clerk  in  court,  and  to  have  it  laid  in  change  «  «#»«• 

Midiujexy  and  (hewed  feveral  rules  wherein  it  had  been  done,  as  ^ZZV^MU^ 

for  Mr.  Bathurfty  and  urged  the  practice  for  it,  and  the  reafon  of  di€Stx\  but  if' 

diat  pra&ice,  viz.  their  luppofed  conftant  attendance  on  the  Court  ^^  '*y  ^i*  ^^ 

1^-,--  tion  in  Mid- 

"^^^  dtefex  it  ihall 

But  denied  by  Chibit  Justice  Holt,  et  aterot  tacentes\  for  without  fpeciai 
liMt  tbey  have  no  fuch  privilege.    For  die  plaintiff  in  a  traniitory  ^*^* 

S.  C  Holt;  7«t   a  Tent  4a.    Stta.  610.  81a.  «trnei  485.    Fitig.  40.    Ld.  Ray.  i  ^rf!'^,  WUf ''.!t* 

adion 
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Lackii       aftion    may  lay  it   where   he  pleafetb.      But  if  an  attorney  be 
Ba»7Juit.    plaintiff  in  a  tranfitory  adion,  and  he  lays  it  in  MddUfexy  the  de- 
fendant (hall  not  change  the  venue  upon  the  common  affidavit,  {a) 

{a)  See  the  cafes  of  Bifle  t.  Harcoart,       Par.  318.  and   Tardlej  v.  Roe,  3  Ten* 
Carth,  126.     Pope  v.  Redfeme,  4  Burr.  '    Rep.  573.  accordant, 
2027.     Lydc  ▼.  Roddy  i  Brown,  Caf.  in 


Cafe  1 1 3.  Meredith  againft  Allen. 

Hilary  TCemu,  i  Will  li  Marj^  RoU  lo. 

^^^on^^  r\EBT  on  a  bond.  The  defendant  craves  cyer  of  the  condt* 
J^  if rfliipre-  tion,  and  (it  being  a  bottomree  bond)  the  defendant  pleads  that 

torn  before  fach  die  (hip  was  loft. — ^The  plainti6f  replies  it  was  not  \o%  et  hoc  petit 
L^udja  ^*!iead  ^^  inquiratur  per  patriam.^^'The  defendant  demurs  5  and  (hews 
tiMC  it  4>Vnot     for  caufe,  that  no  breach  was  jiffigncd  in  the  replication, 

setum  before  the  .     ,  -  ,        .  -n      #•        1  t 

^  are^icatioa  And  I  ARGUED  that  it  was  ill;  for  that  the  condition  was  to 
that  it  did  re-  p^y  money,  and  now  ♦  upon  oyer  the  condition  was  become  part 
SSo'of  fojbg  of  the  declaration;  andAen  upon  the  plaintiff's  declaration,  theie 
that  he  did  not  is  no  caufe  of  adion  without  breach  of  die  condition  in  the  replica- 
f^-  tion.     And  I  agreed  that  afier  verdict  it  misht  be  helped;  for  then 

s.  c.  Saik.  138.  i(  ftould  be  intended  the  money  was  not  paid ;  but  here  it  was  udoq 
sl  CHoii?'!^!  demurrer.    I  cited  die  cafe  of  Hayman  v.  Gerrald^  Mich,  19  Car. 
CitkEUx.  320.    2.  in  this  court,  in  I  Saunders  102.  and  i  Sid.  340. 
SS9. 

1  SaoBd.  X02.  But  DoLBiN  Jujlice  laid,  that  judgment  was  diiapproved  at  diat 
1  Sid.  340.         ^|j„e^  and  it  v^ras  not  law,  and  Saunder^  anfwers  it  in  his  reporting 

I  Ler.  55.  226.       -.  '  *  «^      ^ 

liitw.  528.  Ot  It. 

Hard!  377.  And  Holt  Chief  Jufiice  faid  the  true  difference  is,  ifAitn  th^ 

iSaund.  317.      matter  pleaded  admits  and  fuppofes  a  mn-performance^  there  is  x|q 

Cowp.  57  .  ^^j  f^  judgment  was  given  for  the  plaintiff. 

Cafe  iiQ.  Stone  againft  Gilliam. 

An  agreement  to  p  OVEN  ANT  in  a  charter  party.  The  iffue  joined  wa% 
{^"fe^^c'aik.  •  'T^a^  ^^  plaintiff's  feaors  at  Bourdeaux  ^  parati  fuerunt  et 
•f  brandy ,is  well  obtulerunt  pntdiffo  defendenti  to  load  on  board  his  veffel  mere  fcvcii 
performed  by      tuns  of  brandies. 

bringing  them 

to  the  ^^'^^^^  The  evidence  was,  that  die  fiidors  having  put  on  board  fome 
Siilh  ihTveflc?  wines  by  the  defendant's  confent  j  and  halving  bought  more  for  the 
takes  in  her  plaintiil^  and  brought  them  to  a  warehoufe  upon  the  key  in  order-  to 
cargo,  and  offer-  j^gj  ^^  board,  that  they  went  to  the  defendant,  and  told  him  there 
Sf  p^Sere     was  more  to  put  on  faioard,  and  offered  them  to  him  for  to  fend 

to  fend  them  on  b9ard  j  for  being  camberfome  goods  the  tender  it  fufficient  if  thej  be  brooght  to  a  place 
from  whence  they  may  be  well  rtcciTcdf  and  oced  not  be  canied  to  the  ihip*i  fide.  1  ■  ■  ■  1  Bio.  Abr% 
M  Tender/*  pi.  1 7.    Co.  Lit.  2  io» 
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thtttk  OD  board;    that  he  replied  he  would  take  in  no  more^for        Stons 
chat  his  fliip  was  full;  whereas  in  truth   he  had  room;     but  the     Cilixam. 
war  coming  on,  and  freight  advancing,  and  but  two  veflels  there^ 
he  took  in  other  men*s  goods. 

The  point  infifted  on  by  Mr.  Northey  was,  that  diis  was  no 
good  tender  within  the  ilTue,  not  being  brought  to  the  (hip  fide 
and  there  refufed:  and  upon  that  we  had  a  verdift  for  fecurity;  and 
the  point  referved  to  my  lord :  whereon  wc  attended  htm  at  his 
chamber. 

And  I  ARGUED,  that  the  evidence  maintained  the  iiTue;  that  we 
did  offer  to  the  mafter  to  load  them  on  board,  and  we  are  bound 
to  do  no  more  by  this  iflue.  Befides,  the  nature  of  the  thing  re- 
quires no  other  tender,  the  goods  not  being  portable,  but  cumber* 
(oixie.  That  the  ufage  and  way  of  dealing  is  no  other  than  to  bring 
them  to  a  warehoufe  on  the  key,  and  then  a(k  the  mafter  when  we 
fliall  fend  them  on  board.  That  his  refufal  and  filling  the  (hip 
made  any  other  tender  idle,  and  Ux  non  cogit  ad  inutlUa.  We  are 
not  here  on  a  tender  within  ♦  a  condition  which  is  to  defeat  an  *  [  150  ] 
eftate,  and  therefore  firidUy  to  be  conftrued ;  but  ours  is  on  a  char- 
ter party  where  the  agreement  and  intent  of  the  parties  are  moft 
conhderable.  The  queftion  here  is,  if  this  be  evidence  of  an  ob'-^ 
tuleruntj  according  to  the  agreement. 

Holt  Chief  Jujlice  took  a  difFerencc  between  the  cafe  of  cum«- 
berfome  goods,  and  thofe  which  are  portable.  That  if  a  tender  be 
to  be  made  of  cumberfome  goods  to  a  (hip,  which  is  moveable  from 
one  part  of  a  key  to  another,  I  am  not  bound  to  carry  them  to  the 
(hip  fide:  but  if  I  bring  them  to  a  convenient  place  from  whence 
1  may  load  them  on  board,  and  offer  the  mafter  to  fend  them  on 
board,  that  this  is  a  good  tender,  &c.  And,  as  the  attorney  in- 
formed me,  my  client  did  accordingly  receive  his  money. 

Knight  againft  Cole.  Ca(e  120. 

QCIRE  FACIAS  on  a  judgment  in  the  court  of  King's  Bench  '^  A  Mcxecu- 
"^  by  Sir  Jchn  Knight,  imam  £/m,  and  John  Knight,  zpxntt  Swing  .''SglcV 
T^hn  Lmmeri  for  fix  thoufand  pounds.  That  Sir  John  Knight  and  from  C.  u  exe.. 
tVdliam  Eyns  died,  &c ;  that  John  Knight  furvived :  that  he  made  J«^  ^  ^-  y^^ 
his  will)  and  niade  7«Aff  Kint,  Thomas  Kent,  and  Mr.  Downing  u  ^[  taion^ 
executors  and  died :  &t  they  took  on  them  die  execution  of  the  fuitt,  and  de- 
will  and  proved  it;,  that  Kent  dki^  and  If^tBiam  Downif^g(^xTy\y^  "w''*^y"^^- 
him;  tbat  LawfGrdm2A<&  his  will,  and  made  Mary  his  daughter,  wiUnotrei^^a 
then  tnd  yet  wife  of  Thomas  Cole  executrix,  and  died :  that  Mary  «»cbt  due  ftonv 
pnnres  the  will:  Thomas  Knight  and  JVilliam  Downing  hnngs  the  ^^^  ^'  ^^ 
/cire  facias  againft  Cole  jind  his  wife,   and  upon  a  Jcire  feci  re-  wo^rds^^  be 
turned  they  come  and  plead,   that   Thomas  Knight  and  ff^Uiam  reftraioed  to  the 

particular  occa- 
£oKLf  Bad  cooftfued  according  to  th^  inorot  of  the  parties^  vrs.  **  Demands  in  hit  own  right,  and  not  tholl 
bt  if  entitled  to  nuke  as  ctccutor^  ■  p  -S.  C«  3  Mod.  277.  S.  C.  3  Lev.  271.  B.C.  Cai^.  i  tS.  S.  C* 
Rail.  620.  Co.  Lir.  191.  s  Aiideiw64.  Cro.  Jae.  170.  300.  4S7.  Cro.  EU^.  606.  1  Sid.  141.  % 
ftsttAbr.4o8.  Ye{v.«t4.  sjLcf.sij*  Salk.  575.  Cartb.  119.  sStua44tx«  1  Ld.  Ray.  235, 
4  9«c  Abr.S90.    Com.  5^ 

Vol.  L  *v  Downing 
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l^iri««T  thwning  ought  not  to  have  execution  for  dot  fyUiUm  Dvwnhg 
CoTt.  ^^  releaife  under  Teal  did  acknov.le4ge  to  have  received  on  Che  dttt 
diereof,  of,  and  from  the  (aid  TTmnds  C$U  and  A£try  his  wife  the 
executrix  of  Lmi/ard^  the  fum  of  five  pounds  bdn^  a  legacy  «vtn 
by  the  iaid  l^twfird's  will  to  the  faid  IfUIiam  Diwmngy  and  did  jii^ 
gxpneravit  the  £ud  C$U  and  his  wife,  of,  and  from  the  iaid  I^gacyi 
and  from  all  adioos,  fuits,an(i  demands  whatfoever,  which  the  fiud 
VTiUiam  Dnotung  had  had,  or  then  had,  againft  the  laid  dU  and  his 
wife,  for  any  matter  or  caufe  whatfoever,  from  the  beginning  of  the 
worid,  &C.    PlaintiflFdemurrs.    Defendant  joins  in  donurrer. 

^  [  <5'  ]        *  The  laft  term  it  was  argued  by  Serjeant  Trinpxk,  and 
SeajEAMT  Powell.    And  mis  term  by  Seejeaitt  Lxviirs  and 

MYSELF* 

I  ARGUED  for  the  plaintiif.  That  first,  this  rdeafe  was  no  hart 
if  it  had  been  made  by  the  teftator^  and  the  fcirt  facUs  by  him» 
notwithftanding  the  general  words :  Secondly,  fuppofing  it  odm*- 
wife,  yet  no  bar  to  a  fuit  as  executor  \  and  Thirdly,  fuppofing 
Aat  od»erwife^  yet  no  bar  to  a  fi|it  as  joint  executor  with  anc^er.— 
If  it  bad  been  in  die  cafe  of  a  perfbnal  right  it  would  be  no  bar ;  for 
diough  there  be  general  words,  and  the  largeft  that  can  be  ufed^ 

Jet  it  is  apparent  upon  the  whole  contexture  of  it,  th'^t  tfa^  con* 
deration  and  occafion  of  giving  it  was  only  a  particular  demand  ; 
and  die  law  muft  make  that  reaibnable  intendment  upon  the  whoky 
at  win  reftiain  the  general  words  from  eSedi^g  a  diicbarge  of  that 
DMticiilar,  which  was  never  intended  or  thought  on  by  the  parties* 
The  intent  muft  and  fhaU  govern  it  $  (ir)  and  this  is  a^grceaUe  lo 
die  rules  of  law  in  other  cafes,  of  covenants  and  the  tike,  which  are 
but  agreements  of  the  parties.  It  is  agreed  in  all  die  books,  that 
genecai  words  may  be  reftrained  by  pardcular  wordk  (b)  Deeds 
are  not  taken  in  a  grammadcal  conftru&on,  but  according  to  the 
intent  of  the  parues.  Here  it  is  plain  the  intent  and  contrad  went 
no  fiirther  than  the  legacy;  and  this  rule  is  the  reafon  of  the 
judgment  in  Noke*s  cafe,  (r )  And  it  is  a  certain  rule,  that  general 
words  ihall  be  reftrained  by  particular,  according  to  the  intent,  if 
they  are  all  in  one  fentence;  as  is  the  cafe  of  Jeivts  v.  PUaJL  (W) 
latter  words  reftrained  by  the  former,  as  well  as  t  cmtra ;  and  lb 
is  the  cafe  of  BraugtyUn  v.  Comwayj  [e)  and  in  the  e^Hrf  Qamrick^ 
arJ^s  cafi^  (f)  and  divers  material  cafes  put :  when  in  me  firft  part 
of  a  deed  me  agreement  h  about  a  particular  thing  exprefled  in  die 
latter,  general  words  (hall  be  reftrained  by  the  Jbrmer^  and  fe  if 
thei    '     -  ^       -    .      ^  .-. . 


ciq>rc!slyt 

.^  pounds  of  anodier,  and  by  his  deed  acknowledge  the  letdpt  of 


(tf)  Goodtide  ▼.  Bailey^  Cowp.  599*  <f)  Hob.  375. 

\h)  Co.  Lit.  146.  (r)  1  Sauad.  6a 

(r)  4  Co.  (l)  Utdi.90. 

{d)  Cro.  Elic.  61 5.    X>^t  240. 255*  (t)  Wioch.  74. 
\t)  Moor.  58. 
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•*  it»  and  thereof  releafe,  acquit^and  difcharge  him,  and  of  all      K»io«t 

^  a^ons,  fuits  and  demands ;  by  this  nothing  is  releafed  but  the       Colc 

^  ten  pounds  and  the  adion  and  demand  for  it,  for  the  latter  have 

**  a  reference  to  the  firft,  and  are  fo  limited  by  them,"  Trinity 

Term,  5  Jac.  i.  in  the  King's  Bench  cited  by  Tanfeild'^teftrt  iffini   *  C  'S^  3 

fdjudgt ;  and  this  is  the  fame  with  ours  in  every  refped :  here  the 

iotttnt  is  much  more  manifeft  by  the  fpecification  of  what  the  five 

pounds  was  for,  viz.  the  legacy,  and  that  was  all  that  was  intended  in 

the  other  cafe :  where  the  fiim  only  is  mentioned,  it  might  be  intended 

by  amement  to  be  in  iatisfa£tion  of  every  things  here  it  cannot  be 

(o.     in  the  cafe  of  Abne  v.  Page  (k)  in  debt,  a  releafe  pleaded  of 

^  all  errors,  a&ions,  fuics,  and  writs  of  error  whatfoever^  which  the 

^  fiiid  John  for  any  matter,  &c ;  and  I  the  (aid  John  am  by  thefe 

^  prefents  excluded   of  Mrrits  or  fuits,  anions  of  error,  or  fuits 

^  whatfoever  againft  him  the  (aid,  &c/'  and  becaufe  of  the  appa* 

lent  intention  onJy  to  releafe  errors,  held  that  nothing  elfe  was  re« 

leafed.     And  it  is  laid  by  Hutton  Juftia  at  the  end  of  the  cafe^ 

fiat  it  was  adjudged  in  this  court,  in  a  writ  of  annuity,  a  releafe 

pleaded  that  the  plaintiff  acquitted  him  of  one  half  year's  pavment^ 

and  releafed  to  him  all  adions,  fuitt,  and  demands,  and  rdblved  it 

did  only  bar  him  but  of  the  arrearages  of  rent,  which  is  much  the 

feme  with  that  in  R§U  Akr*  409.  Morrh  v.  Wift.  (/)    I  have  a 

note  of  it  too :  covenant  to  feve  h^urmlefs  from  a  breach  in  the  tefta^^ 

tor's  time ;  the  defendant  (deads  a  releafe,  to  him  as  executor  made 

by  Ltri  Grmulifon:^  who  married  the  widow,  &c.  ^  of  all  demands, 

^  and  all  fights  in  the  brewing  veflels,  and  in  the  perfonal  eftate  of 

*  SurHmgj  %fel  alitir'^*  and  held  no  bar;  though  nothing  be  liable 
but  the  pofibnal  eftate  of  the  teftator,  yet  the  intent  being  particu« 
hr,  it  ibdl  not  be  conftrued  general,  though  the  words  are  fo^ 
Andently  a  releafe  of  ^  all  demands"  releafed  a  growing  rent,  but 
the  latter  opinions  are  different,  as  Hm  v.  Hanfen.  (m)  In  debt  on  a 
booi  fox  performance  of  covenants ;  performance  generally  pleaded  1 
DqpKedy  breach  in  non-pavment  of  rent  referved ;  die  defendant 
pleads  a  releafe  of  ^  all  demands ;"  and  held  ill :  and  the  itzfoti 
tApiedin  SuUrfin  {n)  is  the  intent  of  the  parties;  for  the  releafe» 

*  being  upon  an  award,  intended  only  to  releafe  things  in  controverfy 
fiAotttted;  and  that  a  releafe,  and  the  general  words  in  it,  (hall  be 
ifftnrinrd  and  bound  up  according  to  the  intent  of  the  parties : 
dbefe  are  the  words  of  that  report.  And  as  it  is  in  the  S.  C.  i  Keb* 
511.  he  feid,  that  die  word  ^  demands"  beini;  put  in  company  with 
other  words,  iball  be  reftrained  by  them ;  &  power  to  executors 

*  to  dii^ei*'  or  ^  to  let  and  fet,"  gives  no  power  to  grant ;  and 
ttoagh  the  word  ^  difpofe"  would  carry  it,  yet  thefe  general  words 
bate  been  reftrained  ever  fince  LiTTtfi'Toii's  time^  this  was  the 
opinion  of  WiNOHAM  *  Juflicey  and  his  words,  as  that  book  hath 
them :  in  all  the  cafes  about  releafes  fince  Charles  die  iirft's  time, 
I  find  that  cafe  in  JRells  to  be  cited,  and  never  denied  to  be  law  as  I 
CM  find,  in  any  of  them. 


C'S3] 


iJL' 


(I)  Hctkr,  9.  15.  (»)  Hlltrr  Term,  146  15  C».  i.  RoU 

./)   Mkft.  TcHD,  S9  Cir.  t.  B.  K.      182%.    i  Sid.  141 « 
tl4,  («]  iSid.  X4X. 
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Kkicht  Secondly,  But  that  which  I  moft  infill  on  is,  that  this  rcleafc 

Co  LI.  extends  only  to  demands  in  his  own  right,  and  not  as  executor,  (o) 

,  ygj^af^j,.  ^  By  Dyer  and  Makwood  (p)  upon  evidence  in  debt,  if  executors 

^^ecutorofali  ^T^xit  omnia  bona  fua^  the  Wii&  which  they  have  as  executors  do 

aioM,  fuits  not  pafs.    And  k>  is  lo  Edw.  4.  i.  6.  per  Danby.  cont\  if  an  cxe- 

3  J  dcmandf  cutor  have  no  eoods  in  his  own  right :  for  if  they  grant  fuch  and  fuch 

nds  only  to  ^  thing  in  particular,  there  it  will,  ut  res  magts  valeatquam  pereaU 

V  :mands  in  hit  I  agree,  there  are  fome  old  books  to  the  contrary :  but  the  modem 
» An  right.  opinion  is  as  I  fay;  and  fo  is  Dorr  el  v.  OUiing.  (q)  Adminiftrator 
•.  ^^^''  ^  grants  omnia  bona  it  catalla  fua^  a  term  which  he  hath  as  adminiftra- 

V  Keb.  45. 59.  ^^^  ^^  "^^  P^  f^^  i^  i*  natfuum,  he  hath  it  not  in  his  own  right. 
/:  )it,  62a  But  if  he  have  a  leafe  in  a  particular  manor  or  farm  as  fudi,  and 
:  Uv.  a74«  grant  all  his  right  in  that  manor  or  farm,  the  term  will  pafs,  becaufe 
A  Etc!  Ab?.  290.  he  had  no  other  right  in  it,  and  his  intent  was  to  pafs  it;  but  by 
1  u.  Rajr.  235.  general  words  it  will  not  pais.     The  fame  reafon  here,  and  more  fo, 

becaufe  this  demand  he  hath  not  upon  his  own  account,  fc>r  he  is  a 
joint  executor.  The  words  are  ^  iUe  habult"  in  die  fingular  number, 
and  can  therefore  be  only  taken  for  that  which  is  fingle,  not  with 
the  other  executors,  and  mis  in  common  pariance  and  widi  the  ky 

(rents  is  always  fo  underflood.  In  pleading  a  tenure  or  fetzin  <rf^ 
and,  it  mufl  and  will  be  intended  a  fole  feizJn,  much  more  fo  in 
grants  or  rcleafes,  where  the  intent  and  agreement  is  to  govern  the 
conflru&ion:  in  the  cafe  of  Stoakes  v.  Stoakesj  (r)  ^ich  Mr- 
Justice  Dolbin  cited  in  1669,  there  is  a  docquet  of  it,  2  KeUe 
530.  Debt  on  a  bond,  conditioned  to  pay  younger  children's  portioiK; 
tlie  defendant  pleads  a  releafe  of  all  anions,  luits  and  debts  on  his 
own  account ;  and  on  ilTue,  upon  his  own  account  or  not,  a  verdiA 
for  the  plaintiiF;  and  moved  by  Simpson  in  arrefl  of  judgment, 
that  it  was  a  jeo/ailj  for  none  can  fay  it  was  not  on  his  own  account 
being  in  his  name,  except  in  equity;  but  per  Curiam  the  re* 
leafe  of  that  releafcd  only  what  he  had  the  fole  difpofition  of.  Much 
more  fo  here  when  it  is  plain  that  this  is  no  fuit  which  be  himfdf  had. 
And  as  to  the  words  "  any  matter  or  thing  whatfoever :"  I  anfwtr, 
it  is  not  for  any  other  matter,  as  it  might  have  been,  and  that  fhews 
^  [  254  ]  die  intent  to  mean  no  other  than  this,  viz.  any  matter  •  or  caufi: 
concerning  the  legacy,  as  in  the  cafe  of  RoUs^  ^«  all  demands,"  con* 
flrUed  to  be  as  concerning  the  ten  pounds,  and  there  is  no  difference 
between  covenants  and  grants  as  to  this  particular,  of  conflruing  by 
intent. 

Serjeant  Levins  e  contra.  A  releafe  by  one  executor  is  cer- 
tainly a  bar  to  both ;  and  ^  demands''  is  the  largeft .  word  that  can 
he  ufcd  :  as  if  an  executor  releafe  ^<  all  a£lions,"  it  will  difchargc 
actions  which  he  hath  in  his  own  ri^ht,  as  well  as  thofe  which  he 
bath  as  executor,  Oo.  Eliz.  164.  GillanCs  cafe.  Csni.  Arnold  v. 
Bridgody  Cro.  Jac.  5  x  8.  3 1 8. 

(o^  1  Lcoii.  165.  (f )  Cro.  Eliz.  6. 

(/)    Loid  CrApdi'bn    v.    Countefs  of        ><r)  i  Lev.  272.     1  Vent.  35. 


K.CJ.I 
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Holt  Chief  Juftice  then  declared,  that  if  it  had  not  been  in      Knight 
the   cale  of  an   executor,  it  would    be   a   bar,    becaufe    perhaps         Cot«.  ' 
the  confideration  of  paying  the  legacy  without  fuit  was  the  having  a  jj       ^ 
general  releaf^i ;  and  we  are  to  favour  releafes  as  tending  to  repofe  piowd.  189. 
and  quiet      But  this  is  not  his  own  fuit:   a  fervant  may  have  an  Hcdey,  15. 
a&ion,  and  that  as  for  bonafua  uicen  from  his  pofleffion ;  but  it  is  .  B^.Abr,a63. 
not  in  his  own  right.     In  Fitzh»  Natura  Brevium  79.   executor 
brings  not  an  a6lion  as  for  bonafua^  if  taken  in  the  teftator's  time, 
but  qiut  fuerunt  Uftatoriu    The  cafe  of  Dorrcl  v,  CoUinsy  in  die 
twenty^fourth  year  of  Queen  Elizabeth,  and  that  of  Leonard  when 
it  was  doubted,  in  the  nineteenth  year  of  Queen  Elizabeth,  which 
was  before  that  in  Croke^  and  then  all  the  judges  gave  their  opinion 
that  it  was  not  his.    ^  ^as  habuit^*  is  what  he  had  in  his  own 
right,  he  himfelf,  it  muft  be  in  his  own  right,  and  not  as  execu* 
tor,  much  lefs  as  a  joint  executor.   Sed.  adjornat.  pro  refolutiom  CuR. 

Then  the  laft  paper  day  they  all  Jeriatim  delivered  their  opi- 
nions. 

Eyres  Juftice.  The  releafe  is  no  bar,  becaufe  it  is  plain  by  the 
penning  of  it,  that  their  intent  was  to  releafe  no  more  than  what  he 
had  in  his  own  right:  for  thofe  words  ^  which  he  had"  following 
the  general  words,  do  reftrain  them  to  that  which  he  had  in  his  own 
right.  WiViam  Downing  could  have  no  fcire  facias  in  his  own 
name,  for  all  muft  join.  In  29  Edw,  3.  pi,  26.  in  a  releafe,  held  there 
that  die  action  being  in  another's  right,  there  muft  be  fpecial  words 
to  releafe  what  he  hath  as  executor. 

Gregory  Juftice.    The  releafe  is  no  bar,  it  appearing  upon  the  Generti  worvU 

whole  body  of  the  deed  that  the  original  intent  was  but  to  releafe  the  '^  •"»"««^  ''> 

five  pounds  legacy,  and  the  acknowledgment  of  (adsfadion  is  proinde\  '  ^^!T^ 

and  according  to  Dyer  255.  the  general  words  iball  be  reftrained  by  l^j,  Rayt^'^c. 
die  particular.   Beiides,  any  other  conftruclion  would  work  a  preju-r 
dice  to  a  third  peribn,  as  the  other  executors  and  the  teftator. 

*  DoLBiN  Juftice.     The  words  are  fufEcient  to  releafe  it,  but  the    *  [  I SS   J 
intent  muft  guide  us.    If  he  had  been  fole  executor,  the  releafe 
only  releafes  the  five  pounds,  becaufe  this  is  not  that  which  he 
had  ;  according  to  the  cafe  of  Dorel  v.  ColUns^  Cro.  £iiz.  b. 

Holt  Chief  Juftice.  I  think  the  cafe  in  Rolls  no  law ;  it  is  only 
cited  by  Tanfeild  ;  but  yet  here  in  this  cafe  the  general  words  are 
noc  fufficient,  for  if  the  particular  words  had  been  out,  it  would  not 
have  been  a  releafe,  for  it  can  releafe  only  what  he  hath  in  his  own 
right,  for  ^  he  hath  it"  and  ^  his  own '  are  all  one,  and  this  is 
not  his  own.  An  executor  may  have  ti-efpafs  for  taking  goods  in 
his  time,  fuare  bona  et  catallafmty  becaufe  of  the  poiTemon.  And 
!b  may  a  fervant,  Brownl.  155.  But  if  for  trefpafs  in  the  tcftator's 
time,  the  words  arc  ^  qua  fuerunt  tejlaiorisy*  the  &;oods  arc  not  his. 
If  there  be  any  thing  to  pais  without  it,  then  thcle  words  (hall  not 
pais  iL  And  fo  per  totam  Curiam.  Judgment  for  the  plaintiff. 

L  3  BiiTc 
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Cafe  lai. 


BiiTe  agdsnfi  Harcourt. 
Hilary  Ttrm^  I  fyHL  and  Mary^  Roll  217. 


Lb^L^f'r^  INDEBITATUS  assumpsit  for  four  hundred  pounds  Wand 
foD*'  piead^  received  to  th^  plaintiflf's  ufe  againft  Smcn  Harcokri.  Wc 
in  mbaument^  the  plead  that  he  wa$  2||taipted  of  treafon,  and  fo  conclude  in  ataUment^ 
piaintiflF  replies  if  ^vc  fhould  be  compcUcd  to  anfwcr  him.  The  plaintiflF  repliei  « 
pardoii  before  the  a£tion  or  caufe  of  adion  accrued,  viz.  ante  tempus 
confe&ims  effumptionis.  We  demur,  and  pray  judgmenti  if  we  maH 
be  cpmpelled  to  anfwer*  They  join  in  demurrer,  as  if  it  were  a 
bar  praying  judgment  it  damifl.  Held  per  Curiam  to  be  a  dif- 
continuance. 


'  a  pardon**  and 
concludes  with 
a  demand  of 
damages  it  is 
adifcontinuancc 

S.C.  3Mod.2Si. 

S.  C.  Salk.  177. 

S.  C.  Carth. 

137.    S-  C.a  Ld.  Ray.  1053. 

Dig.  <<  Abatement**  (1.  12.) 


Poft.  a55.    xo  Mod*  III.    SallcaxS.    Ld.  Ray.  33S.  i«2o.      1  Com. 


Cafe    122. 


A  bill  drawn  on 
a  perfon  to  pay 
money    tor 
^  value  reecHr- 
rd,**  is  a  good 
difcharge  of  a 
dAt  though  the 
dr0VH€  do  rot . 
pay  the  hilly  if 
the  ^ee  ncglcA 
to  demand  pay- 
ment  from  the 
drsxof§,  and  give 
notice  of  non- 
payment to  the 
r  within  a 


S.  C.  Hilt.  1 1 3. 
Skin.  410. 
1  Salk.  124.442. 
Stra.  416.  5oS. 

550;      . 
Andr.  1S7. 

Stra.  9 10.  1 175. 
1105.  I24'- 
«  Will.  353. 
a  Mod.  36. 
p  Mod.  60. 
Kyd  on  Billtt 
ixx* 

•  £  156  ] 


Darrach  againft  Savage. 

INDEBITATUS  assumpsit  for  forty  pounds  received  to 
the  plaintiff's  ufe.  Non  effiimpftt  pleaded ;  and,  upon  the  trial, 
the  evidence  was  a  bill  ofixchangs  or  mte  under  the  defendant's 
hand  dated  the  22  of  February  16S7,  direAcd  to  a  merchant  in 
J^ndon,  ^  Pray  pay  to  Mr.  Derraib  or  his- order  the  fum  of 
^  fortv  pounds  and  place  it  to  my  account,  value  received,  witnefe 
^  my  nand?'  I'he  money  was  never  demanded  of  the  merchant  till 
the  aSion  brought.  Upon  the  evidence  my  Lord  referved  the  point 
to  his  own  connderadoo  at  his  chamber. 

•  Where  they  infifted,  that  my  client  was  ftil!  chargeable,  and 
that  paper  was  no  payment,  and  that  the  defendant  ftilT  continued 
chargeable  till  the  note  was  difcharged. 

I  UKOti>fir  the  Jefimtlantj  that  having  no  other  evidence  but  tho 
words  ^  value  rtxeived?  in  the  note>  the  fame  ihewed  the  parties 
own  agreement  to  take  the  merchant  for  bis  pa^-mafler :  that  other- 
wife  here  would  be  an  apparent  injury  to^  us^  if  he  would  not  de- 
mand it  in  41  cwvcmeni  time.  That  there  was  above  two  years  and 
no  demand  from  ^s,  or  him  of  the  mopey. 

Holt  CbiefJvftkehAA^t  iu^h  a  note  (bould  be  deemed  payment, 
and  that  the  plaintiff  was  jEiti^fied  with  the  merchant  as  his  debtor, 
if  he  did  not  within  convenient  time  refort  back  to  the  ehrawef  fc|r  his 
money.    For  his  keeping  his  bill  fo  long  in  his  pocket  was  an  evi- 

deiice» 
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dence,  diat  he  diought  tki  minbanf  good  at  diac  time,  and  dial     Daaiac* 
lie  agreed  to  take  htm  as  Ims  debtor,  [a^  ^   ^ 

And  (b  we  had  my  brd's  opinion  for  the  defendant  upon  delibe* 
ration:  and  by  the  rule  of  reference  my  client  had  his  tofts. 
Staccy  AtUmey  for  the  defendant. 

(«)  Ijr  3  aii4  4  Aniie»  c  ^.    «<  If  mAf  «  for  bit  dek».do  Mt  tikt  b!s^«Mri^  99 

*<  Miiiwi  acMpt  a  biJl  of  raclMinge  lor  or  <*  obtain  payment  of  ir,  by  codcaTQurtng 

*'  m  iaiiifad.oo  of  any  fnrmer  debt»  or  *<  to  get  the  fame  accepced  and  paid,  aod 

**  f«m  of  «ioa<y  formerly  doe  to  him,  thli  *«  niAke  his  proteil  according  to  tht  dine. 

*  httk  W  accottotrd  and  tfteemod  a  full  **  tlont  of  Che  aA,  cither  §n  noa-acccf  • 

•*  aad  conokat  payment  of  fueh  dcbr»  if  ««  lancc  or  noo-paymcntv* 
**  fnchperuMit  accepting  of  any  fuch  bill 

Martin  againft  SitwtlL  Ca(e  laj. 

INDEBITATUS  assumpsit  for  five  pounds  received  by  the  An  aaion  to 
defendant  to  the  plaintiff's  ufe,  Non  ajfumpfit  pleaded.  recover  baclttht 

frtmmm%%  a 

Upon  evidence  it  appeared  that  one  Bark'fdaU  had  made  a  policy  ^<>>^  v^'^J  ^*f 
of  aflurance  upon  account  for  five  pounds  premium  in  the  plaintiff's  ^^"fn^iho^ 
oamei  and  that  he  had  paid  the  (aid  premium  to  the  defendant,  and  name  cbe  policy 
that  BarkfiaU  had  no  goods  then  on  board,  and  h  the  policy  was  ^"^  <>P«^  *!• 
void,    and  the  money  to  be  returned  by  the    cuttom    of  mer-  '^li^)^^ 

chants.  to  the  under* 

writer  bv  the 

At  die  trial  I  urged  thefc'two  points*    First,  That  die  aSlon  J**^"^ 
oagbt  to  have  been  brought  in  BarkfdaWs  nanu^  for  the  money  was  hc^.         ^^ 
htSt  we  received  it  from  him,  and  if  the  policy  had  been  good  it  s.  c.  Holt  se. 
would  have  been  to  his  advantage ;  and  upon  no  account  could  it  be  >  Com.  Dig. 
iiid  to  bmjrcceived  to  Martirfs  ufe,  it  never  being  his  money.     Be-  ^34- 
iides,  |de  may  be  a  great  firaud  upon  all  infurers,  in  this,  that  an  a  Twm'^ReV. 
infiinifc*  may  be  in  another  man's  name,  and  if  a  lofs  happen  then  >6i 
the   inftrer  mall  pay,  for  diat  fome  ceftuy  que  truft  had  eoods  on  |  J*""  ^^ 
board :  if  the  (hip  arrive,  then  the  nominal  truitee  (baS  bring  a 
^  inJikitatus  for  the  premium,  as  having  no  goods  on  board. 


•  To  all  which  Holt  Chief  Jujiiee  anfwered,  that  the  policy  •  f  157  1 
being  in  Martinis  name,  the  premium  was  paid  in  his  name  and  as  ^  ^/  4 
his  money,  and  he  miift  bring  the  a£lion  upon  a  lois,  and  fo  upon 
avoidance  of  the  policy  for  to  recover  back  the  tremium.  And  as 
to  the  intcmveniences  it  would  be  the  (ame  whoioever  was  to  bring 
the  aftion,  and  therefore  the  infurers  ought  with  caudon  to  look 
to  diat  beforehand. 

Then  Secondly,  I  urged  diat  it  ought  to  have  been  a  fpecial  An  injoyaft 
ifiion  of  the  cafe  upon  the  cuftom  of  merchants,  for  this  money  was  ^Jfi^ffi  wiu  He 
db^^^well  paid,  and  dien  bv  die  cuftom  it  is  to  be  returned  upon  ^rl^l^^ 
vama  happening  ex  poji  faSio.    I  argued  if  the  firft  pa]^ment  were  a  void  policy  of 
made  void,  then  the  law  will  conftrue  it  to  be  to  the  plaintiff's  ufe,  *^tt»ncc. 
and  lb  an  indebitatus  ajfumffit  will  lie.    But  when  a  ipecial  cuftom  ^t'*  *$$• 

L  4  appoints  ^^^^^^ 
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Maitim      appoints  a  return  of  die  premtimH  an  indiUtatus  lies  not,  as  for 
SiTwiiLt.      inoney  received  to  the  plaintiff's  iife>  l;ait  a  Special  adion  of  the  cafe 
upon  that  particular  cuftom. 

To  whidi  Holt  Qfief  Jufiict  anfwered  me  with  the  cafe  ad- 
judged by  Wadham  W  yndham,  of  money  depofited  upon  a 
wager  concerning  a  race,  that  the  party  winning  the  race  might 
bring  an  iniihitatus  for  money  received  to  his  ufe,  for  now  by  ttiis 
fubfequent  matter  it  is  become  as  fuch.  And  as  to  our  cate  die 
money  is  not  only  to  be  returned  by  the  cuftom,  but  die  policy  is 
made  orieinally  void,  die  party  for  whofe  ufe  it  was  made  having  no 
goods  on  Doard ;  fo  that  by  this  difcovery  the  money  was  recaved 
without  any  reafon,  occalion,  or  confideradon,  and  confequendy  it 
was  originally  received  to  the  plaindflF's  ufe. 

And  fo  judgment  was  for  the  plaintiff*  againft  my  client. 


Triniqf 
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The  Third  of  William  and  Mary, 

I   N 

T  H  E     K  I  N  G  '  s     BENCH. 


Sir  John  Holt,  Knt.  Cht^^  Jujlice. 

Sir  William  Dolben,  Knt.  1 

5/r  William  GKVLGoviY,KntXjuftices. 

Sir  Giles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Shatter  and  his  Wife  againft  Friend.  Cafe  124. 

T\ECLARATION    in  trobiUtion^  upon  funnife  diat  the  If;  in  «  fait  is 

defendant  there  fued  for  a  legacy  of  ten  pounds,  and  the  de-  ^*>'^^  ^^  ^i^' 
fendant  offered  proof  of  its  payment  bv  one  witnels,  but  was  re-  jurifliS'' **" 
jeded.    The  defendant  to  have  tt  coufultation  pleads,  that  before  the  Mponl^a^ 
fntHitwt  fued,  there  was  a  fentence.    The  plaintiff  demurs.  •»&,  at  in  a 

fttit  for  a '- — 


Ml.  Squib  argued  for  die  plaintiff,  that  in  their  forms  of  proceed-  •a^yatot  be 
mgi  they^I  foflow  their  own  courfe,  but  not  in  matters  of  fub-  tS!f^^^, 
ihnce.    The  end  of  a  prohibition  is  to  preferve  the  common  law.  ^  one  mltntU, 
The  matter  of  evidence  is  the  chief  and  material  part  of  die  fuit.  ^  P^^^iHtioii 
Teftamentary  matters  were  originally  of  temporal  juriididion^-^  S^S^'aft^ 

fentence  py/cn. 
S.  C.  Poft,  17*.  S.  C.  3  Mod.  %%x.  S.  C.  Comb.  160.  S.  CL  »  SaUc  547.  S.  C.  Cartli,  14a.  S  C. 
HolC7s^  *  ^^^  ^^'  3«**  Cro.  Eli*.  666.  SS.  Moor,507.  3Mod.fti6.  17*.  i  Sid.  6c.  i  Roll 
Re^is.  «RoURep.a4.4i.4i4.  Oodb.  a7».  Hob.  18S.  H7*  Latch.  217.  Moor,  4x3.  » Ler. 
€4.  1  Ld.  Raj.  laa  1  Ld.  Rajr  1161.  117a.  laii.  a  Salk.  547.  i  Bac  Abr.  619.  J  Burr.  114. 
4  Bac.  Abr.  161.    Cowp.  4a4.    t  Tem.  Rep.  55a.    4  Term  Rep.  3S9,  ^  ^ 

And 
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SflATTtK  And  here  Dolfin  Juftice  interrupted  him,  and  £ud.  That  Henfffi 
FrnsEWP.  '^  (^)  ^"'^  '^^^  \x9i\  for  Seldek  lays,  no  man  can  (hew  the  con-' 
trary  when  it  began.  It  is  in  Lindwood  by  the  fpecial  law  and 
cuftom  of  England.— Then  he  proceeded  to  cite  authorities,  which 
were  Conejby^s  cafc',  [b)  BuUroai  v.  Bridges^  (c)  KeffiiCs  caje  (d\ 
Cecil  V.  Scottj  (e)  Bellamj  v.  Jlden^  (^ )  Longmore  v.  dburcbyardy(g) 
Bagnul  V.  Stoka^  {b)  Cbamherlatn  v.  Nxhdsy  (i)  cum  nuutis 
Misj  kc. 

I  ARGUED  e  c$ntra^  that  no  prohibition  ou^t  to  go,  First,  be- 
caufe  it  is  intirely  of  dieir  conuiance.  And  Secondly,  becaofe 
they  were  come  too  late  after  fentence. — First,  No  man  can  deny 
that  die  original  caufe  is  of  their  conuiaoce ;  and  then  the  rule  in 
THE  register  58.  IS  full;  ^  quod  non  eft  conpnwH  rati4ni  fmoi 
^  cogniiio  eccejfirij  in  curia  chriftianitaUs  impediaiur^  M  ognfHs 
^  caujie  princtpulis  ad  forum  illud  nofcitur  pertinere ;''  and  upon  that 
rule  IS  a  conjultatian  framed  in  the  register  :  and  where  their 
law  and  ours  differ  in  the  manner  of  proceeding,  and  they  go  ac* 
^  [  '59  ]  cording  to  their  own  way  and  contmry  *  to  ours,  yetno  piohibition, 
as  Pauner*s  cafe^  {k)  and  Cootmh  cafiy  there  in  the  fanic  book  is 
the  fiune.  And  if  diey  proceed  contrary  to  our  rule,  nn  appeal  lies 
for  that  gravamen  :  in  Bridpruin^s  caje^  (/)  it  is  taken  as' a  rule,  that 
if  the  csuife  be  within  their  jurifdi^on,  it  (hall  be  prefimied  they 
proceed  according;  to  their  law,  and  then  an  appeal  lies  if  odierwife: 
nay,  in  cafe  of  refs&l  of  proof  by  one  witneft  prohibitions  have  been 
denied.  I  agree  there  have  been  many  granted,  as  in  the  cafe  of 
Scott  V.  Wally  {m)  and  Bagnal  v..  SttSes^  (ji)  arid  many  others. 
But,  MY  Lord,  die  reafon  of  the  law  is  dearly  on  our  fide,  as 
that  it  is  intirely  of  their  jurifdi&ion,  and  never  can  be  tried  in 
die  courts  temporal.  Inhere  can  be  no  dafhiiig  or  croffing  of  ien- 
tences  or  judgments,  and  our  law  always  requires  two  witnefles 
when  the  trial  is  by  Mrttnef«,  wuk  never  doth  admit  of  one  but 
where  the  trial  is  by  the  jury  of  the  nerghbourfaood :  and  for  autfao* 
rides  there  are  abundance  for  us  too,  as  in  2  Rdh  Abr,  299.  300. 
Proof  of  a  will  by  one  wttnefs  cited,  jret  no  prohibition,  becaidTe  qf 
dieir  jurifdi&ion.  Then  as  to  this  of  payment  of  a  legacy  {  in  4 
fee.  I,  it  was  fhx>ngly  controverted  in  the  cafe  of  Brmtm  tr. 
JFentworthy  (0)  and  fo  much  as  that  a  declaration  was  ordeied,  and 
a  demurrer,  and  as  cited  in  2  R/Ms  Mr.  300.  it  was  agreed  en  the 
motion,  diat  proof  of  a  teftament  by  one  witiMfs  refiUed,  wris  no 
caufe  for  a  prohibition  ^  and  the  reafon  wjis  the  laine  as  in  <Htf  eale; 
and  no  diiFerence  can  be  afligncd,  as  it  is  in  Teh.  Q2«  if  offined 
for  a  revocation  and  rqeded :  there  was  Popham  and  WiuiXbm 
J^f rrj  againil:  the  prohibition,  and  their  reafons  arc  very  fbon^ 

(«)  tt'Co.  36.    Goddlip.  59.  (9  Moor,  691. 

\k)  HiMti>c,9S.  (i)    Hilary  Tsnis  14  Jte.   t.  !■  iht 


\c)  a  Roll  Abr.  300.                                   King's  Bench,  x  Roll  Abr.  298. 
Ki)%  

(/}  JUtcb.  1 17.  (•)  Cfo.  Elis.  8S. 


U)  5  RoU  Rcp.^5.  ^K"^:  '^ 


8! 


Litt.  Rqw  31 .  (m)  Hob^247.  See  aUb  Kob.  Mm 

r 

becaule 


Latch,  ^t^.  {9)  Yohr.  9s* 

{jb)  Ci6.  EUs.  St. 


Trinity  Term,  3  William  and  Marjr,  in  B,  R.  1 55 

beeanife  the  thing  was  merely  ecclefiafticsJ,  and  for  which  the  party  Shatter 
could  have  no  relief  at  common  law ;  and  the  king's  courts  can  no  Pi  ,»',!•• 
ways  be  intitled  to  it,  therefore  they  muft  go  their  own  way; 
whereas  if  it  were  a  diing  which  might  come  into  the  common 
law  courts,  there  might  be  croffing  of  proofs,  and  to  prevent  that 
prMbitions  have  been  granted,  that  the  proof  or  fentence  there 
might  be  no  bias  to  a  jury  here ;  but  never  where  the  whole  matter 
was  of  their  conufance.  The  cafe  of  Roberts^  iz  Co.  65.  is  plain 
and  fidl,  Mich.  8  Jac.  i.  ^.ibel  for  fubilra^on  of  tithes;  the 
defendant  offers  proof  of  demife  hy  one  witnefs,  and  rejected ;  and  a 
eomfuiailm  upon  a  deliberate  coniideration  of  all  the  cafes  before 
that  time,  and  this  per  tot  am  Curiam.  And  in  Fuller's  caje 
there  citc^  by  Wray,  and  all  the  judges,  it  is  laid  down  as  a  rule^ 
where  die  original  belongs  to  the  ecclefiaftical  court,  the  determi- 
nation •of  that  which  depends  upon  it  doth  belong  to  the  judges  *  i  <^  ] 
of  the  £une  court:  their  proceedings  are  part  of  the  law  of  the 
land,  and  to  be  taken  notice  of  and  allowed  as  fuch,  and  their 
jurifdi^on  is  to  be  preferved :  but  the  greateft  authority  of  all,  is 
the  opinion  of  all  the  judges  in  the  2  If^.  6o8.  where  they  do  all 
under  their  hands  agree,  that  if  the  queftion  be  upon  payment  of 
tythes  or  legacy,  or  fuch  like  incidents,  we  are  to  leave  it  to  the 
trial  of  their  law,  though  the  party  have  but  one  witnefs :  but 
where  die  matter  is  not  determinable  there,  but  in  the  court  tempo- 
ralf  ditre  lieth  a  probitithn^  either  upon  or  without  fuch  a  furmife. 
In  the  cafe  of  Warner  v.  Barret^  Hetley  87.  it  is.  a  queftion  again, 
and  there  Yelverton  makes  a  good  diftin^on  i/riiere  it  is  merely 
ecclefiaftical,  as  for  a  legacy  of  a  fum  of  money,  there  proof  of 
payment  is  of  die  nature  of  the  thing  demanded,  and  confequendy 
is  intirely  within  their  jurifiliflion,  and  they  may  proceed  their  own 
way,  for  they  have  jurifdi£Hon  of  the  proof  and  matter  both,  and 
dnire  is  no  rule  there  in  that  cafe  of  a  plene  adftuniflravit  by  one 
wjtneis,  though  the  opinion  feems  to  be  for  a  prohibition,  becaufe 
die  matter  of  that  plea  .is  common  law,  and  then  beinjg  of  com- 
mon law  nature,  a  common  law  proof  fliould  be  receivea^otherwife 
not;  9iid  this  feems  founded  on  a  great  deal  of  reafon ;  for  otherwife 
no  bounds  can  be  fet,  where  they  fliall  be  allowed  to  proceed 
according  to  their  own  law,  and  where  according  to  ours.  Twis- 
ji^H  Juftice  and  fome  others  have  always  held  ftrongly  againft 
prohibitions  in  this  matter :  and  he  did  ufually  affirm  that  fince  the 
fourth  year  of  Charles  the  firft  no  prohibidon  was  granted,  becaufe 
th«y  reftifed  a  iii^e  witnefe ;  for  this  court  hath  no  conufiuiee  of 
the  matter,  and  therefore  thev  muft  proceed  by  their  law,  and  not 
by  ours  where  the  jury  are  inftead  of  witnefles,  and  one  fuppofed  to 
know  the  f9&  as  bein^  of  the  vicinage ;  and  teftimonv  of  witnefles 
by  our  law  is  no  concTufive  evidence,  but  is  and  ought  to  be  left  to 
the  jury.  In  the  cafe  of  Tells  v.  Sir  Edw.  Powell  a  parfon  fues  in  *  ^^'  Ab.a99, 
a  court  chriftian  for  not  fetting  out  of  dthes  for  double  v^ue  on 
die  ftatute  2  Kdw.  6.  c.  1 3.  The  defendant  furmifed  that  he  fet  them 
out,  and  they  refufed  the  teftimony  of  one  witneis ;  no  prohibition, 
becuiie  they  have  cognizance.    In  the  cafe  of  Prince  v.  Hewit^  (p) 

If)  Miclu  Term,  15  Car.  a.    SM.  x6c. 

held 
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SsATTiK      held  that  they  have  been  denied  ever  (Ince  Jones's  time,  and  was 
«   ^*  denied  in  that  cafe  of  Saunderfon  v.  Hatvfony  (f )  on  plene  adnimftra'^ 

vit  offered  to  be  proved  by  one  witncfs^bccaule  it  is  properly  triable 
•  [  J 61  3  before  them,  and  for  ♦  the  gravamen  an  appeal  lies:  and  in  that 
cafe  of  Atitfirdv,  Emerjmy  (r)  denied  becaufe  the  principal  matter 
was  of  their  jurifdidion.  It  is  true,  that  afterwards  in  the  cafe 
of  Dejbr^ugh  v.  Richardfen^  [s)  it  was  eranted,  but  it  was 
a  much  different  cafe  from  ours,  as  I  &id  before;  for  that 
was  a  complicated  plea,  and  contained  matter  of  common  Iaw>  and 
dierefore  common  law  proof  may  be  received.  But  here  plea  of 
payment  is  of  the  lame  nature  with  the  demand,  and  confcquoidy  of 
their  own  cognizance.  Befides,  as  to  the  confequence,  there  can 
ht  no  diftindion  or  bounds  framed,  but  that  this  Mrill  deftroy  all 
dieir  proceedings :  for  at  this  rate  no  allowance  can  be  of  any  ecck- 
fiaflical  proof;  but  in  all  cafes  they  (hall  be  compellable  to  receive 
.  whatfoever  proof  a  jury  doth  ufually  credit,  for  no  fubjed  matter 
can  be  more  entirely  of  their  cognizance  than  this :  befides,  Mr. 
Squib  agrees  it  in  the  cafe  of  a  will,  and  how  to  dtftinguifh  them  I 
cannot  imagine.— Then  as  to  the  sbcond  point;  it  is  after 
fentence.  In  Hob.  79.  in  Sir  J.  fFaifs  caf*  and  many  others,  the 
rule  is  exprefs,  that  for  any  thine  not  appearing  in  the  libd ;  but 
for  matters  that  are  merely  fuggeffed  that  are  cdlateral  to  the  libely 
no  prehiUtion  after  a  fentence. 

Prohibition  ifter  HoLT  Chief  Ju/iice.     As  to  the  laft  they  come  fbon  enoc^ 

feotence.  for  they  could  not  come  till  they  were  aggrieved  by  refiifid  of  proof 

'  Ld^  ^  loS.  ^"^  ^^^  ^'^^^  "^  known  till  fentence,  as  mat  of  citttioa  out  of  the 
1  u.K^!t^.  dioceis,  that  is  the  firll  inftance,  and  by  a  litigating  there  the  party 
Cow^.  oo.  166.'  admits  their  jurifdic^ion:  but  here  is  no  fuch  matter.  Then  for  the 
!>«»«>•  37««      other,  the  opinion  of  all  the  judges,  i  Jac.  feems  mighty  ftnxig  widi 


me. 


^TirmR 

315.  Eyres  Juftice.    I  know  of  no  law  in  England  that  allows  proof 

4  Tenn  Rep.      ^y  one  witnds ;  for  where  trial  is  not  by  )urj  but  fer  tefies^  there 
^^''  muft  be  two  in  all  cafes. 

DoLBiN  Jttjiice  firtiier  for  the  prohibition,  diat  it  was  an  uncon« 
fcionable  unrodbnable  thing  to  difallow  the  proof.  And  as  to  that 
which  I  infifted  on  as  to  the  dafhing  or  croffing  of  fentences  and 
proofs,  die  Court  of  Chancery  will  relieve,  and  enjoin  the  party 
plaintiff  not  to  proceed  and  why  (hould  not  we  ? 

Afterwards,  in  Michaelmas  Term,  2  WilL  &  Mary,  the  Court 
delivered  their  opinions y^tf/i/H.  (/) 

(f )  Trinity  Term,  17  Car.  s.    i.  Keb.  (0  And  th«  jndfet  wmt  uaMmoolly  of 

939-  oproionthacthc/ri^itoiMikoiildfO,  Pk^ 

(r)  EaaerTcrin,i9  Car.  s.    %  Keb.      pjgc  171. 
115. 

(i)  Hiiary  Tcnny  ^^  Car.  %•   2  RoU 
Abr.  300. 


Ridings 
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♦Ridings  aga^nft  Edwin  and  another.  Cafe  125. 

Muhoihnas  Term^  i   TVilL  and  Mary^  Roll  30.  ♦  [  T62  J 

^  A  S  E  upon  an  efcape   againft    the  (heriiFs ;  declaring  on  a  la  an  aaioa 

/i&rinr  in  one  of  the  compters  before  H.  Edwyn  and  a  precept  to  riS'of  ^1^ 
tadce,  fVtf  ^ar^  bahcrei  corpus  ad  pr§iCk  Cur.  et  Jic  de  Cur.  in  Cur.  for  efcape  of  a 
pmijqui  placit*  termlneiur  nift  interim  inveniet  manucaptores  i  that  prifoner  from 
the  feijeant  took  him  virtuU  indty  and  had  him  in  the  cuftody  of  die-  ^,**no^^SJ£| 
defenclants  then  (herifFs  of  London  in  the  faid  compter;  tfiat.they  rrtoalledge 
contrary  to  their  duty,  let  him  go  at  lart^e,  kc.    Demurrer.  thit «  he  did 

'  ^^  &  6»  not  find  b»ir 

I  ARGUED  fir  the  defendant  that  the  breach  was  iO,  not  (aying  precxpfdireas 
that  **  he  did  not  find  bail,"  for  they  arc  to  keep  in  THE  Compter,  to  hive  the  body, 
juft  as  the  feijeant  was  to  keep  him,  /.  e.  according  to  the  precept.  ^*^2*^|  ^ 
And  it  is  not  like  the  cafe  of  a  latitat  here,  for  there  the  command  chandfl 
of  the  writ  is  exprefs  and  pofitive  "  to  have  the  body :"  In  our  Prefley,  Yd? .  * 
cafe  it  is  only  conditional ;  and  if  not  conditional,  it  is  a  disjun£Uve  30- 
precq)t|  and  then  it  is  ill,  for  then  thc^  ought  to  alledge  the  nega-  }e**^J^'^'|^" 
tivc  rf  both  •  parts,  as  in  covenant.     It  is  true,  it  may  come  of  our  jenkiniT.  Hin. 
part,  but  if  they  have  not  af&gned  a  good  breach  of  our  duty,  they  cock,  1  Sid.  30. 
have  no  cauie  of  a£Hon  upon  tlieir  declaration.     Suppofe  it  were  a 
covenant  from  a  bailiff  or  gaoler  not  to  let  go  widiout  order,  it 
would  be  no  good  breach  to  fay  he  did  let  go  contrary  to  his  duty 
and  covenant.     So  for  not  to  alien  without  licence,  or  to  enjoy 
without  difturbance;  this  ftands  now  indifferent  in  conftru^on, 
and  may  have  two  intendments,  and  then  the  rule  is  to  take  it  moft 
fttMigly  againft  the  plaintiff. 

But  PER  Curiam  held  well  enough,  for  he  was  in  our  cuftody, 
and  if  bailed,  it  ought  to  come  on  our  fide. 

Then  I  argued  that  both  (herifFs  are  not  liable,  but  only  whofe  Anaaionoothe 
compler  it  is.    I  agree  a  man  may  be  gaoler  and  judge  both,  as  in  ^SH^y'-^ 
the  cafe  qS  Dunne  v  Paliesy  2  Rous  Abr.  806.     But  then  it  is  only  ©f  lliA»fortiie 
in  the  Angular  number ;  and  fo  it  feems  the  cafe  of  Donant  v.  RatcUff^  efcape  of  a  pri- 
hie  flieriif  of  London,  Cro.  Eliz.  183.  and  in  2  Leon.  29.  cafe  33.  ofTbc^*^ 
And  the  reaibn  of  the  thing  feems  for  it;  for  as  to  latitats  and  rm /aidMug?^ 
writs  firom  this  court,  they  are  but  one  iheriff ;  but  there  they  are  the  comptiert  are 
feveral:    each  Iheriff  hath  his  diftind  officers,  and  thofe  ot  one  J^**^**!^!, 
COMPTER  cannot  arreft  on  a  plaint  in  the  other,  nor  can  they  jts  reSbeaSvc    ^ 
cany  to  another  compter  than  that  in  which  the  plaint  ^  was.  iberi^^ 
Ana  in  tbeir  own  declaration,  it  is  that  he  was  taken  by  a  minifter  SC. Cirtii.145, 
aad  officer  of  Sir  H.  Edwins  one  only  (heriff :  and  in  the  cafe  of  yw^nu*?^ 
Ut^httodv.  Cole^  (a)  it  was  held  that  the  command  of  the  (heriff  of  j  Roll  iUr!^99. 

Cro.  Elit.  6x5. 
Comb.  435*   Mod.  Caf.  37.    3  Com.  Dig.  <«  Efcape.**  (B.  s.) 

(#)  a  Keb.  X47. 

that 
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fti»iK«s  diat  COMPTER  will  difcharge  die  ferjeants.  In  the  Cumtefs  ^Rut* 
Ipwiii.  lonti  caft^  {b)  it  is  agreed  that  if  one  be  arrefted  by  m  plaint  in  one 
of  THE  COMPTERS  and  carried  thither,  the  (heriff  of  the  comp- 
ter may  not  cairy  him  to  his  own  houfe:  as  to  Adindr*s  cafi^  (c) 
aninft  bodi  (heri£[s,  that  is  for  one  efcaped  out  of  Ludcate;  In 
Hem  {d)  it  is  againft  the  (beiiiF  in  the  fmgular  number  i  that  in 
Rajlal  {i)  is  the  City  of  Norwich  v.  Bali. 

It  wii  urged  on  the  other  fide  diat  all  die  precedentsare  agamft 
bodit  they  make  but  one  (heriff:  in  Brawn  (/)  is  one  precedenl ) 
h^tlnf^taum  (^)  there  is  anodier  a^inft  both ;  and  divers  othen  6id 
to  be  ics  vrtiich  arc  not  mentiooed  m  print.    Adj$matur.  (b) 

(^)  6  Co.  ca*    Moor»  7€5«  Cf)  Vidian's  EotricH  pi^  1 5. 

M  DyeryiS.  Jh)  It  it  faad  S.  C.  Caich.  i4}.  to  \an% 

(i)  Henie*t  Fkader^  129.  been  hdd  that  the  aaioa  was  well  hroiiiht 

(r)  Rdbl*t  EflKritty  83.  «|aiiift  bocb  tht  tfMrifi. 
(/}RcQ«BModiis  laMrfi^pt.  i*  p;  4^ 


Odmr^ 
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Dchers  and  others  againft  Harriot.  Caft  llS. 

/^ASE  on  a  bill  of  exchange:  and  on  the  trial  a  doubt arifing^  AMiaf«K- 
^^  my  Lord  Chief  Ju5TICe  Holt  refervcd  the  confidcration  of  ^^""J^']^^ 
\t  afterwards  at  his  chamber.-— The  cafe  was,  A.  draws  a  firfi  and  who  indorib  it 
fHtnd  bill  of  exchange  payable  by  himfelf  in  Duhiin  to  B«  or  order,  J^'J?' ?**•  ^'** 
fiwr  value  received  of  him,      B.  fometime  after  the  £ud  bill  was  ^S|^'i^!|^^, 
due,  negotiates  the  iame  with  the  plaintiff,  and  endoded  it  10  the  cdfbraM-pty. 
(aid  plaintiff  by  order  for  value  received  of  him.     The  plaintiff  on  ^"^^9  B.  nuf 
Che  &me  day  cndorfed  the  laid  bill  to  D.  living  in  DuhUn  where  the  SL'^j"  ifj^ 
bill  was  payable,  which  endorfement  is  as  follows,  ^  Pray  pay  to  withftaa^i^g  hit 
2).  value  on  my  account,"  flgned  by  the  plaintiff:  thefirftoTthe  indoiOment. 
£ud  bilk  is  at  the  iame  time  fent  away  to  D.  and  in  its  carriage  was  ^  ^^^  3^« 
loSt^  and  a  third  bill  not  being  to  be  had,  the  drawer  A«  being  ab-  $^|^^ 
fenc  and  sonc  into  Inland^  leaft  the  fecond  bill  (hould  mifcarry,  as 
die  firft  Old)  an  exad  copy  of  the  fecond  bill  is  fent  to  the  laid  D* 
and  demand  of  payment  being  thereupon  made,  the  fame  is  refufed, 
becaufe  the  money  was  fcized  by  Tyrconely  and  a  proteft  is  made 
upon  that  copy  for  non-payment,  wherein  the  party  that  was  to  pay 
die  bill,  gives  far  his  anfwer,  that  the  monies  he  dedgned  for  the 
difcharKe  of  the  (aid  bill  were  attached  in  his  hands,  mi  therefore 
he  could  not  pay  it,  which  proteft  was  produced  by  thie  plaintiff^ 
together  with  the  laid  original  fecond  bill. 

^Thx  first  objection  was,  that  the  plaintiff  could  not  bring  «  [  164  ] 
die  aidioD,  becaufe  by  the  indorfement  to  D.  the  intereft  in  the 
iaid  bill  was  transferred. — I  urged  that  according  to  the  cuftom 
of  merchants  the  indorfement  was  made  for  the  account  of  the 
plaintiff,  and  D.  tf  he  could  was  to  receive  the  money  for  the  plain- 
tiff as  his  fervant ;  and  we  had  proved  that  D.  had  no  intereft  in 
the  monies.  The  indorfenient  reftri(Elively  without  order,  is  a 
material  circumftance,  amongft  merchants,  to  conclude  that  the  in- 
dorfement was  intended  and  made  for  the  account  of  the  plaintiff,  and 
die  words  <*  value  on  my  account  do  imply  it;  and  by  the  <;pftom  of 
merchants,  the  proteft  for  not  payment  being  made  returned  to  the 
phindff  (diough  the  bill  had  been  for  the  account  of  D.)  he  the 
piaimiff  being  an  indorfer  and  poil'eftcd  of  tlie  faid  original  fecond 
bill  and  proteft,  hath  right  in  his  own  name  to  fue  and  receive  the 
monies  from  the  defenwit,  and  upon  payment  fufficiendy  to  dif- 
charge  inm ;  and  to  this  did  abundance  of  merchants  fubfcribe  their 
;  and  teftimony* 


^^Hrk  die  plaintiff  went  from  this  to  another  objection,  viz.  '^  >  biJi  of  ex- 
wMler  R  proteft  can  be  made  uoon  a  copy.    To  which  I  an-  jJl?^  bm' 
wiful,  and  tvirenty  merchants  attefted  their  cuftoms  to  be ;  That  cMaoathehu 
in  fiacfa  a  cafe  of  neceffity  as  this,  where  a  third  bill  could  not  be  ^^^^  tbttewcrr 

apraccftnaj  b« 
mad€9aa«op7. 
IfiOoibatf.     BcMrcf  Lcs  Mtr.  476.     Kj4ooBiMi,    11x9  xtit    t  Bi.  Rcp.4t5.  |  BiKr.  isi6» 

•  had 
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!>•■««»  had  from  the  drawer  (a)  and  one  was  cafually  lod  in  carriage,  a 
HASB*teT«  protcft  might  be  upon  the  copy,  efpecially  where  the  refufal  of  pay- 
ment was  not  for  want  of  the  original  bill,  but  merely  for  another 
caufe,  fo  that  the  party  who  was  to  pay  did  not  inftft  on  the  ori- 
ffinal  bill  to  be  delivered  him ;  and  accordingly  my  lord  ¥ras  of 
mat  opinion ;  and  we  had  judgment  for  the  plaintiff. 

A  Ml  drawn  NoTE*    That  fome  merchants  faid,  that  if  a  bill  -be  negotiated 

4^A^f«"^^  by  indorfement  after  the  bill  was  papble,  no  need  of  a  protl^  at 
thei^itUdoes  ^»  Others,  diat  a  protfeft  muft  be  in  Ibme  convenient  time.  AU^ 
mi^hUisiJihtp  agreed,  diat  if  there  were  an  acceptance,  the  proteft  muft^be  at  die. 
^ **fS*dIrot  ^Y^^P^Y^^^^ »  ^f ^  ^g**^  ^^^^  ^^  *^.  ^^^^  aay:.^pace  i*and  roit 
dh^t^gnce.        2  bill  negotiated  after  day  of  payment  was  likcT  a  oiU  payable  at 

If  a  un  brca*  TheY  all  agreed  that  if  a  bill  were  loft,  and  the  drawer  nught  be 

ttttHij  lofr,  ft  refortea  to  for  a  new  bill,  then  no  proteft  could  be  up(m|k  topj : 

'***?!  wolu  ^^  where  a  bill  was  loft,  and  no  new  one  could  be  had,;  Ad  me 

SJioy  281^  party  did  not  infift  to  have  the  original  bill,  but  reflifed  payment 

Mariu4  19**  for  another  reafon,  there  fuch  protelt  made  upon  a  copy  for  non* 


payment  was  good»  *  1 


1 


In  France  a  bUl       See  the  printed  cafe  of  my  clients.    It  was  £rid  by  them,  *  that 

nuft  be  pttfent-  jjj  franci  if  a  bill  he  not  prefented  in  two  months,  Ac  drawer  way 

2po*diir*  not  anfwerable,  and  in  Holland  in  fo  many  pofts, 
•[165] 

(tf)    Br  9SC  fo  Will.  3*  c.  17.    if   any  the  fame  tenor  and  dafe;  fecvrity  bdnf; 

tnltmd  bill  ot' excban)^  it  loft  or  mifcamet  %\vtn  to  iiideaiAlfj  him  \t  the  firft  biU  it 

writhio  the  time  lito'ifed  for  payment  of  the  tuund. 
iame    the  drawer  ihiiil  give  other  bilLi  of 


Cou 
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Coan  agahtjt  Bowles  and  ethers.  Cafe  I27# 

F  R  R  O  R  on  a  judgment  in  the  King's  Bench  in  replevin,  where  In  replevin 
^  Coan  complained  of  the  taking  of  fix  hogs  in  a  certain  field  S^Jefendana^ 
called,  &c.     The  defendants  avow  as  bailifFs  of  one  J.  Kennetj  et  appear  b^attor* 
bene  cogn*  captiofC  averior^  prte,f  in  quibufdam  trihus  acris  parcel  of  "ey  «nd  avow  at 
a  certain  copyhold  dtate  of  the  faid  Kenners ;  and  becaufe  the  beafts  ^^^^*^  ^^^ 
were  there  damagi  feasant  they  take  them,  &c. — ^The  plaintiff  re-  infant  \  yet  it  i« 

gies>  that  they  were  in  the  faid  field  vocaty  ^c.  the  copyhold  of  no  error;  for 
.  ABSQUE  HOC  that  th«y  took  tliem  in  three  acres,  &c.     Iffuc  ^^^  JJjjJ^ 
joined  thereon.      On  the  trial  Coanx^  non-fuited  ;  the  jury  affcfs  and  appear  in' 
damages  to  the  avowant  to  two  pence,  and  cofts  to  forty  {hillings ;  •«''''  <''^tf. 
and  there  is  judgment  that  the  avowant  fhall  recover  damnum  fuum  \^'^^  'J* 
fr^eir  ad  forty  millings  and  two  pence,  and  cofts  di  incremento  to  ^''        •"** 
loi.  19s.  xod.     Coan  brings  error;  andaffigns  for  error  that  one  s. C  4Mod.7, 
George  Say^   one  of  the  avowants  was  an  infant  under  age,  and  ^*  ^'  S**^  93- 
appeared  by  attorney,  &c.  s'i'.Omh.  100. 

S.C.iftMod.i. 

1  ARGUED  for  the  plaintiff'  in  the  error,  that  Judgment  ought  to  ^^  \|^!j;  ^l' 
be  reverfed.     There  are  but  four  forts  of  fuits  m  our  law;  cither  {  Keb.^* 
in  f  roper  per/on^  hy  attorney^  by  guardian j  or  hy  next  friend :  regu-  Cro.  jac.  289. 
larlv  and  generally  fpeaking,  the  firft  two  are  the  common  ways,  303* 
and  the  others  are  privileges'  given  to  infants  under  age.     At  the  f  ^'^q  ^b^.^Sl! 
common  law  all  appearances  were  in  ^rf^^r  ^riV^n  (except  the  cafe  i  Lev.  am/ 
of  infants,]  whether  of  plaintiff  or  defendant,  demandant  or  tenant  ^JJT'  5^- 
An  infant  never  could^  nor  yet  can,  fue  or  be  fued  in  propria  ferfona^  '  Mod.tjiT^  * 
and  d)  is  the  exprefs  refolution  in  the  cafe  of  Dawks  v.  Pieton  in  i  Vent!  loi. 
StiUi  216.     And  at  die  common  law  no  maa  could  make  an  attor-  ^  ^ ''"^' V^* 
ncy  (much  lefs  an  infant)  but  on  a  writ  by  the  king's  prerogative  h  pJSer.**" 
di  attornaf  faciendo^  andffo  is  Fitz.  N,  B.  27.     Until  the  ftatute,  (aC.i.)* 
&c.  without  fuch  writ,  all  the  entries  of  appearance  both  for  plaintiff 
and  demandant,  defendant  and  tenant,  were  in  propria  perfona ;  now 
no  fuch  writ  ever  was  known  for  an  infant ;  and  the  writ  fuppofes 
the  paity  able  to  conftitute  an  attorney,  and  commands  the  gpurt 
to  receive  and  *    admit  it :    as  for  an  infunt  there  was  another     *  [  166  1 
provxfion,    as  if  he  fue,  then  the  court  to  admit  and  appoint  a 
prochein  amy  or  guardian ;  and  if  he  be  fued,  then  a  guardian  that 
ibould  be  anfwerable  to  the  infant ;  this  was  generally  done  by  the 
in&nt  to  fome  able  fkilfiil  officer  of  the  court  that  was  known  for 
fuch  his  qualifications,  and  fo  is  2  In/t.  261.  now  by  the  writs  and 
the  flatutes  coming  to  enable  appearance  by  attorney  in  lieu  of  a 
perfixial  appearance  it  would  never  be  thought  to  extend  to  an  infant, 
who  could  never  fue  in  propria  perfona  but  oi\\y  per  guardianunu 
Befides,  the  reaibn  is  plain  :   an  infant  is  not  fuppofed  at  difcretion 
adile  to  chufe  a  fit  perfon  ad  respondendum  for  himfelf,  no  more  than 
be  can  do  any  other  a6t  of  legal  validity,  &c.     He  cannot  make  an 
atttKney,  he  cannot  force  the  court  to  allow  him  one;  and  in  Fit%. 
tl.  B.  ay.  e.  is  a  writ  to  the  juftices  commanding  to  receive  an 
VoL.L  M  attorney 
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CoAN  attorney  for  one  defendant,  and  a  guardian  for  another  that  was 
BowTxt.  ^'"^  ^i^ '  ^^^^  whence  I  alfo  infer,  that  the  joining  a  man  of  full 
age  with  an  infant  doth  not  alter  the  cafe.  By  the  ftatute  of  Weft- 
minfter  the  fecond,  cap.  15.  2  In/f.  390.  "/«  omni  cafu  quo  tmmres 
^  implacitari  pojfunt  ^  conceffiun  eft^  quodfi  hujufmodi  mnora  elomgaif 
**  funt  quominurterfonaliterfequipoffint  propinquiores  amid  admittau* 
'  **  tur  ad  fequenaum  pro  m."  And  my  Lord  Coke  fays  upon  that> 
**  whether  eiToinedornot,  he  (hallfue  perprochein  amy^  for  eflbin* 
^^  ment  is  put  in  this  zQi  to '(hew  what  mifchief  may  fall  out  in  this 
«•  cafej"  from  whence  I  infer,  that  where  an  eflbin  might  be  caft  by 
attorney  for  a  peribn  of  full  age,  an  infant  had  no  fuch  advantage, 
Tvro  avo«rants»  and  therefore  this  law  was  made,  which  argues  that  he  could  make  no 
one  M  ia^t  attorney.  I  will  not  ^rgue  againft  an  avowant's  being  quafi  a&w^ 
appembyattor-  g^^  j  ^^  j^  ^^  j^^  ^jj  ^^^  j^  this  cafe;  for  where  an  infant  is 
plaintiff,  he  (hall  not  fue  by  attorney  \  and  though  he  recover, 
which  is  to  his  advantage,  and  no  prejudice  accrues  by  fuch  his 
appearance,  yet  it  is  error ;  and  fo  is  Bartholomew  v.  Digbfen^  CnH 
EUz,\%\ :  The  lame  in  Revi  v,  Longj  Cto.  Jac.  5.  Infant  appears 
by  attorney,  and  held  error  by  all  the  juftices  and  barons,  for  that 
is  admittea  by  all  the  fubfequent  queftions  there  how  it  (hould  be' 
tried;  and  the  juftices  of  the  King's  Bench  too  held  it  error,  as  is 
plain  by  diat  report,  for  they  only  doubted  if  the  Exchequer  Cham- 
ber could  try  an  error  in  fa£t  in  Beecher^s  caft^  8  Co.  58.  it  is 
held  to  be  error,  becaufe  cannot  by  law  make  an  attorney,  but  by 
.  reafon  of  fome  contempt  or  default  is  to  appear  in  perfon,  ana 
'  doth  not,  as  onii  capias  or  exigent.  But  here  he  cannot  do  fo  at  all : 
*  [  167  ]  and  where  he  is  defendant  he  •  cannot  appear  by  attorney,  and. that 
is  agreed  in  King  v  Marlborough^  Cro,  Jac,  303.  in  an  eje^img 
ySm^.— Objection.  That  here  the  infant  was  joined  wim  other 
defendants.  But  that  will  hot  affefi  this  caf<^  and  fo  is  diat  cafe  of  . 
King  V.  Marlborough:^  in  Cro.  Jac.  303.  for  dierc  were  feveral  de- 
fendants, and  thit  reafon  would  make  good  an  appearance  by  attor- 
ney where  they  are  all  defendants,  which  is  agreed  in  Fmu*s  capr^ 
cannot  be,  and  the  reafon  is  the  fame  in  both ;  for  if  an  infant 
and  another  man  join  in  a  feofFmcnt  and  niake  a  letter  of  attorney^ 
tiiis  is  not  good,  nor  can  it  in  any  fort  take  away  the  impeHe£tion 
'of  the  infant's  zSt :  the  attorney  is  made  by,  or  for  every  one  of 
them :  when  others  are  joined  the  cafe  is  die  fame ;  fdr  the  thin{ 
in  demand. is  gained  or  lofl  by  one  who  had  no  warrant.  Now  an 
mfant  cannot  be  an  attorney  for  another,  i  Hen.  $.  pL  6.  and 
therefore  It  is  faid  he  cannot  appear  by  attorney:  now  for  a  oian 
that  cannot  make  an  attorney,  there  is  nb  reafon  he  fhould  be  able 
as  bailiff  to  avow  by  attorney,  becaufe  others  arc  joined  wiA  htnu 
Befides,  die  cafe  of  a  feme  covert  infeht  though  joined  with  her 
hufband,  who  hath  power  to  aft  for  her,  yet  if  by  attorney  it  is 
error;  and  fo  is  the  year  book,  22  Hen.  6.  pi.  31.  Baron  and 
feme  infant  fue  for  taking  away  a  villain,  &c.  by  attorney,  ilL  In 
the  14  Edw.  3.  ^  Age**  88.  Cejfavit  againfl  hufband  and  mfe,  the 
hufband  appeared  by  attorney,  and  the  wife  by  guardian ;  and  on  a 
fu^eflion  that  (he  was  of^  full  age,  die  guardian  was  ordered  to . 
knng  her  into  court,  and  (e\xral  other  cafes  there  are  cited  ia 
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Holland  and  Jackfon^s  cafe^  Bridg,  73,  74,  75.  though  the  principal  Coan 
cafe  there  was  not  adjudged,  becaufe  the  writ  of  error  abated  by  Bowlii 
death.— The  objection,  that  it  is  in  another's  right,  will  not 
alter  the  cafe.  Though  an  avowry  as  bailiff  is  the  title  of  ano- 
ther, yet  in  many  rcfpeSs  the  fuit  is  the  parties  own,  &c.  as  to 
cofts,  &c ;  it  is  therefore  not  like  the  cafe  of  an  executor,  and  yet 
even  there  the  greater  number  of  authorities,  and  the  reafon  of  the 
law  feems  to  be,  that  an  infant  executor  cannot  appear  by  attorney, 
as  3  Bulji.  180.  by  Dodridge  and  Haughton  Juftices  who 
then  were  only  prefent  Infant  though  executor  ought  to  fue 
by  guardian ;  tnough  in  outer  droity  he  ftill  continues  an  infant ;  for 
ocherwife  he  may  be  triced  fap  the  book.  IVildv.  Rumney^  StiUs 
318.  Infant  executor,  defendant  by  attorney,  error.  And  Rolls 
juftici  denied  any  difference  between  executor  and  another,  for 
the  fame  reafon,  becaufe  •  infant  flill.  As  to  the  cafe  of  Bade  v.  *  [  1^8  J 
Starkey^  Cre.  Eliz.  541*  that  an  infant  fole  executor,  plaintiff 
fuing  by  attorney  is  not  error,  becaufe  in  auter  droit  -,  that  is  con^ 
tradiiSled  in  Foxwj/Ts  cafe^  2  Saund.  213.  ibr  there  it  is  agreed, 
that  if  it  were  fole  executor,  it  would  be  no  queflion,  and  in  Cro. 
Jac.  441.  it  is  faid  that  judgment  of  iS^^  was  afterwards  reverfed. 
As  to  the  cafe  of  Cotton  v.  Wejlcot^  Cro.  Jac.  42a  441.  Infant 
executor,  the  defendant  pleading  by  attorney  it  is  erri>r.  It  is  true, 
there  is  a  difference  taken  where  infant  executor  is  plaintiff,  and . 
wiiere  defendant.  But  the  reafons  there  do  fail  when  duly  confidered  ; 
for  though  by  a  falfe  plea  he  may  charge  himfelf  de  bonis  propriis^ 
ib  in  the  other  cafe  he  may  be  amerced  profalfo  clamore  fuo^  which 
he  cannot  be  when  he  fues  by  guardian ;  fo  that  the  reafon  is  the 
fame  whether  plaintiff  or  defendant.  Plaintiff  infant  may  be  preju- 
diced in  mifconceiving  his  adtion  in  bringing  it  againfl  an  infolvent 
peribn,  and  then  a  recovery  bars  him  to  fue  any  other  of  the  parties, 
as  in  trover  or  battery.  In  Foxwijl's  cafe^  Sid/^g.  {a)  it  is  agreed, 
that  infant  executor  defendant  cannot  appear  by  attorney  becaufe  of 
the  damage,  though  as  plaintiff  it  is  faid  he  may,  becaufe  no  damage : 
and  in  truth  that  cafe  goes  upon  diflindlions  that  bear  no  weight, 
as  it  is-i0  Sanders^  and  efpecially  in  Mo.  Rep.  296.  Twisden  op- 
pofed  it  ftrongly  and  with  reafon,  for  they  agree,  that  if  fole  plain- 
tiff or  defendant  executor  it  is  error,  and  that  if  all  defendants  it 
is  error ;  and  agreeing  that  no  fenfible  difference  can  be  made,  for 
if  the  joining  do  alter  it,  why  not  when  plaintiffs  as  well  as  when 
defendants ;  if  the  auter  droit  does  it,  why  not  when  fole  as  when 
joined  with  others  ?  The  damage  accruing  to  the  infant  is  nothing  5 
the  queftion  is  if  he  can  make  an  attorney,  if  it  be  »  legal  appear- 
ance; and  confidering  that  he  cannot  appear  in  propria  pe^fcr.a^  that 
making  attorney  was  never  a  privilege  for  him,  and  the  icfolutions 
being  as  they  are,  I  do  humbly  conceive  it  error,  and  therefore 
pray  that  the  judgment  may  be  reverfed. 

Mr.  Baldock  $  contra^  argued  from  the  difference  in  die  cafe  of 
Cottnt  V.  fVejicott  and  Foxwifi^s  cafe^  that  all  the  perfons  make  but 

(i)  S«  C.  Ray.  198.     2  Saund.  iii.      1  Vent.  X02«     x  Mod*  47.  71.  296.      i  LeT. 
aff.    %  JUb.  557.  625.  633.  691. 
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CoAM         Qj^g  executor,  and  fo  in  avowry  thev  all  make  but  one  bailiff;  that 

Bow  LBS.      here  the  avowant  is  an  a£fory  that  he  is  to  have  retorn  and  a  judg- 

mcnt ;  that  the  plaintiff  in  a  replevin  may  plead  in  abatement  of  the 

avowry,  (h)    But  after  verdifk  for  the  plaintiffs,  it  is  helped  by  the 

21  Jac.  c.  I.  13.  and  that  here  is  a  verdidt  for  cofts.  (c) 

•  [  169  ]  •  Holt  Chief  Ju/lice.  If  infant  fole  executor  appear  by  attor- 
ney, it  is  ill,  as  well  as  when  in  his  own  right ;  for  the  infancy  i$ 
perfonal,  and  the  difability  in  his  perfon :  RuJ/ePs  cajij  5  Rep.  27.  an 
infant  executor  cannot  rclcafe  a  debt :  if  there  were  two  executors 
perhaps  that  may  make  a  difference,  that  one  may  make  an  attorney 
for  both,  becauie  he  may  difpofe  of  the  whole  eftute  of  the  tet- 
tator^s. 

The  next  term  all  the  judges yJr/fl//;ii  delivered  their  opinions. 

Eyres  'Juftice.  The  judgment  ought  to  be  affirmed ;  but  I  think 
•this  is  well  ailignable  for  error,  though  it  might  have  been  pleaded 
in  abatement  \  ais  in  Foxwlji^s  cafe,  a  plaintiff  in  replevin  may  plead 
in  abatement,  as  well  as  .when  he  makes  conufance ;  but  yet  it  may 
be  affigned  for  error,  as  in  Cro.  Jac.  5. 651.  i  Rolls  Ahr.  781,  783, 
For  matters  in  and  before  the  writ,  if  not  pleaded  in  abatement^  no 
advantage  can  be  taken  of  it  by  error  (//),  but  other  wife  where' it  is 
after  the  writ,  fuch  things  may  be  affigned  for  error :  but  here  it  is 
no  error ;  the  avowants  making  conufance,  as  bailiffs,  they  are  in 
law  but  as  one  bailiff:  and  the  difability  of  the  fcrvant  uaU  not 
prejudice  the  mafler :  I  cannot  diftinguifh  from  the  cafe  of  exe- 
cutor, and  the  refl  being  joined  with  them  ;  it  is  well  enough,  Crv. 
Eli%.  541.  Whether  plaintiffs  or  defendants  it  makes  no  material 
difference ;  but  if  it  did  it  would  not  rule  in  this  cafe,  for  accord- 
ing to  7  Cb.  23.  an  avowry  is  in  nature  of  a  count ;  fo  in  the  3  Inft, 
303.  and  the  bailiffs  when  they  make  conufance  are  plaintife  and 
flisdl  have  judgment  for  them,  and  may  fue  out  Judicial  writs,  and 
may  carry  down  the  caufe  to  trial,  (e)  But  admitting  he 
were  really  a  defendant,  I  fee  no  reafon  of  difference,  it  being  in 
outer  droit  \  and  judgment  given  for  them,  it  is  all  one:  ft  bailiff  is 
as  much  in  outer  droit  as  an  executor.  If  a  replevin  be  ^ainfl 
mafler  and  fervant,  and  the  fervant  make  conufance  as  bailifl^  and 
ft1c.Abr.3S8.  the  mafler  plead  non  cepit,  the  fervant  ihall  not  have  a  return,  for 
by  his  mafler's  plea  his  conufance  is  turned  into  a  juflificationy 
2  Rolls  Abr*  433.  And  therefore  I  think  judgment  to  be  affirmed. 

Gregory  Juftice.  Judgment  ought  to  be  affirmed;  but  yet  I 
think  infancy  may  be  affigned  for  error ;  but  here  it  is  in  autrr 
droit ;  he  makes  conufance  as  fervant  to  his  mafler :  here  all  the 
bailiffs  make  but  one  bailiff,  as  in  the  other  cafe  all  the  defimdanti 
make  but  one  executor. 

(^)  See  4  and  5  Ann.  c.  16.  35.  51.  105.    s  Ld.  Ray.  Set.     Cartk. 

U)  See  2  Ld.  Ray.  78S.  and  the  cafe  of  124. 

Stone  r,  Forfyth,  Dong  1.  709.  notis.  (e)  Vide  48  Idw.  3.  pi.  xo.    Cro.  Car. 

(J)  Salk.  a.  Comb.  31.  86.    7  Mod.  534. 
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•  DoLBiN  ytifllce.  Judgment  ought  to  be  affirmed.     Infent  cxe-         ^<*^'' 
cutor  can  neither  fue  nor  be  fued  by  attorney,  but  here  they  arc       Bowlh. 
but  one  bailiff,  and  judgment  is  for  them ;  1  think  the  ftatute  of  «  r  ^.^  -i 
%l  Jac.  I.  c   13.  hath  helped  it  toOi     It  is  true,  it  is  not  within  the 
words ;  for  there  it  is  thus  "  Where  the  plaintiff  doth  recover  by 
"  verdid ;"  now  here  the  avowant  'is  plaintiff,  and  though  there  be 
a  non-fuit  upon  full  evidence,  I  think  it  is  within  the  equity  of  the 
ftatute;  Ae  derign  of  the  ftatute  was  where  the  caufe  was  tried,  I  think 
he  IS  within  it,  efpecially  where  damages  and  cofts  are  recovered : 
Diethinks  he  is  more  properly  a  plaintiff  than  hh  that  brings  the  re- 
plevin, for  he  begins  the  fuit  by  diftrefs,  and  he  has  a  verdi^  for 
damages  upon  his  adverfaries  non-fuit  after  evidence* 

Holt  Chief  Jujilce.  T'hat  this  is  not  afSgnable  for  error ;  though 
I  chink  nothing  of  its  being  in  right  of  another  and  joined  with 
others,  for  though  he  does  2^  in  the  right  of  another,  yet  if 
he  do  mifcarry,  damages  arc  to  be  recovered  of  his  own  proper 
eftate,  and  theref(5re  he  is  liable  to  the  fame  damage  in  this  cafe 
as  in  any  other:  fo  if  infant  fole  defendant  executor,  appear  by 
attorney  it  is  ill,  if  judgment  be  againfl  him.  Infant  executor  re« 
leai«i  without  receiving  the  debt,  it  is  void,  Ruffe Ps  cafe,  (f)  A 
miicarriage  is  as  fatal  to  him  and  works  a  devaftavit,  Cro,  Jac,  442. 
He  charges  himfl-lf  diredlly  if  he  mifplead  \  then  the  joining  of 
otbcrs  makes  no  diftinclion ;  the  complaint  is  that  he  and  others 
took  the  plaintiff's  cattle  unjuftly,  now  ihall  the  in&nt  fuffer  by 
die  fiiult  of  others  ?  for  perhaps  the  b^nt  was  not  refponftble,  and 
if  be  had  bis  guardian  perhaps  he  would  not  join  with  them,  he 
would  infift  on  fome  other  plea,  as  nm  cepiu  Befidcs,  the  cafe 
of  am  executor  doth  not  come  nigh  this ;  for  there  though  they  be 
feveral,  they  muft  all  join,  there  is  a  necefHty  for  them  all  to  join, 
and  therefore  one  attorney  will  ferve  for  all,  but  here  it  is  other- 
wife  ;  here  is  no  neceility  for  them  to  join  or  to  be  joined :  an 
iofiuit  is  compellable  to  attorn  in  a  quid  juris  clamatj  yet  he  may 
diJaYow  his  attornment  when  of  age :  in  cafe  of  executor(hip  he 
muft  join :  but  yet  I  think  it  not  affignable  for  error ;  for  it  was  a 
matttr  which  the  plaintiffs  might  have  taken  exception  to,  by  plea 
to  the  avowry :  in  all  cafes  where  a  man  hath  time  to  take  his 
exception  to  a  particular  matter,  and  lapfes  his  time,  and  goes  to  the 
frial  of  the  caufe,  he  (h.ill  never  have  advantage  of  that  by  error ; 
this  might  have  been  pleaded  in  abatement  of  the  avowry,  out  here 
he  admitting  him  thus  to  appear  and  anfwer  it,  admits  the  conu* 
fimce  *  to  be  good  and  well  made:  fuppofe  a  feme  covert  bring  •  [  17X  ] 
an  aAion  as  a  feme  fole  againft  a  man,  and  the  defendant  pleads  in  bar ; 
he  fliall  never  afSsn  this  tor  error  :  if  fhe  make  an  attorney,  this 
inll  not  be  affigned  for  error,  {g)  There  is  againft  me  the  cafe  of 
JXgbtiH  Vf  Barthohmew  {b)t  there  this  error  was  affigned,  but  the 
ftme  book  of  the  cafe  of  Bade  v.  Starky  (1  j,  is  contrary,  for  there 

(/)  5  Co.  17.  Moore,  146.     i  Leon,  {g)  Roll.  Abr.  781. 

193.    4U00,  44*    I  And.  J77.  Godolp.  {b)  Cro.  Eli».  778.  853.  881.  Yelv.a* 

IC4.  (f)  Cro.  £lit.  541,    Codolph.  106. 
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CoAK  is  no  difFerence  between  an  infant  in  his  own  right  and  as  -e^^e- 
Bowi  t  cutor  i  the  reafbn  of  StarJt/s  cafe  was,  that  there  was  judgment 
and  no  advantage  taken  of  it.  The  cafe  of  Rew  v.  Long  (i),  is 
alio  againft  me,  but  then  the  Exchequer  Chamber  was  grafping 
at  errors  in  h6k  (but  that  cafe  has  beenr  overthrown  fince,  for  no 
errors  in  b£t  are  examinable  there  (/),  and  this  inclined  them  to 
hold  at  that  time,  that  this  was  aiugnable  for  error.  They  agreed 
Ac  matter  of  his  own  or  another's  right  to  be  nodiing :  Infancy  is 
a  perfonal  privilege,  and  none  (hall  talce  advantage  of  it  but  he 
himfelf.  (m)  And  it  feems  hard  that  a  fhanger  fnall  take  advan- 
tage of  it.  Then  for  me  there  is  48  Edw.  3.  Wafte  againft  a 
guardian,  and  pending  the  plea  he  (hews  that  die  plaindfF  was  an 
infant ;  and  refolved  that  they  could  not  take  notice  of  it,  bccaule 
he  had  not  taken  advantage  of  it  by  plea  at  firft :  (o  when  t|iere 
is  a  man  of  age  appears  by  guardian,  and  die  other  parnr  admits 
him  fo  to  appear,  he  is  thereby  concluded,  becaufe  he  bath  ad« 
mitted  him  fo  to  appear :  fo  is  the  17  £d.  3.  pL  70*  And  diereforq 
judgment  muft  be  affirmed. 

{k)  Cro.  Jac  5.  %  Term  Rep.  {7.     Li.  Ray.  1403. 

\l)  3  Salk.  146.    Stra.  117.  144.  €c6.  («)  |  Mod.  %4^%     3  Bac.  Abr.  141^ 
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The  Third  of  William  and  Mary, 

I  N 

THE     king's     bench. 


Sir  John  Holt,  Knt  Chief  Jujlice, 

Sir  William  Dolben,  Kntn 
Sir  William  Gregory, 
Sir  Giles  Eyres, 


OLBEN,  Kntn    V 
lEGORY,  Knt.  \jujliceu 
s,Knt.  J 


jS^-  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Soiicitor  General 


Shatter  and  bis  Wife  againft  Friend;  ^^^  j  ^f 

See  this  Cafe  ante^  page  158. 

NOW  this  term  thb  Court  delivered  their  opinions  yj.  in  t  fnit  in  the 
riatim*  Spiritoil  Court 

fur  •  legacy, if 

Eyre  ju/tice^    The  prohibition  is  well  granted* ,  I  admit  that  **  ^°""  "^"^« 
^4iere  the  eccUfiafiical  court  proceeds  in  a  matter  merely  fpiritual  SJ^nlbjOTc" 
ttou^  their  proceedings  be  contrary  to  the  common  law,  yet  no  witncft,  i/»r». 
prohibition  lies.    The  cafes  of  Chadron  v.  Harris  (^ ),  Brown  v%  *'*'''*  ^*"  ^^ 
If'efUwortb  (b),  Robert's  cafe  {c),  Baqual  v.  Stokes  (d),  2nd  2  Injl.  t^j^^^^i^ 
M.  go  upon  the  diftinftion  between  the  furmife  of  having  but  s.  c.  Antr,i5». 

S.  C.  Comb.  160.    S.  C.  2  Silk.  547.    S.  C.  Cirth.  14a.    $.'  C.  ttolt.  75^' 

(#)  Koyit.  (0  I*  Co.  65 

W  %  RolU  Abr.  300i  {d)  Cro.  £lis.  S8. 

M  4  one 


75*- 


1 68  Michaelmas  Term,  3  WiDiam  and  Mary,  in  B.  R. 

Srattxr      ^ji^  witnefs  to  prove,  and  the  courts  difallowing  of  one  witnefi. 

Frxxmo.  ^"^  I  ^^'^  ^  prohibition  ought  to  go,  becaufe  they  have  difal- 
lowed  the  proof  by  one  witnefs  of  a  temporal  matter,  but  this  is 
only  incident  to  a  matter  within  their  jurifdi£lion.  He  cited 
Hut.  22.  tiob.  147.  188.  Moore  413.  907.  Poph.  59.  3  Cro. 
88.  666.  Tih,  92.  Cowp,  424.  Richardfon  v.  Dtjhoroughj  2  Rolls 
Abr.  30a  And  if  the  law  were  odierwije  it  would  be  a  great  in- 
convenience to  executors  and  adminiftrators  1  for  upon  an  appeal 
the  party  would  be  remedilefs ;  and  as  to  diat  of  after  fentence  \  it 
was  granted  after  fentence  in  Maorc  907.  and  Cro.  Eliz.  88.  Bag* 
nalv.  Stokes. 

Gregory  JuftUe^  for  the  prohibition.  One  witnefs  is  fufficient 
to  charge  him  at  common  law,  and  if  one  witneis  (bould  not  be  ad- 
mitted to  prove  payment,  it  would  be  a  great  inconvenience. 

*  r  '73  ]  *  DoLBiK  Juftice  for  the  prohibition,  that  it  ought  rather  to  be 
after  fentence  than  before,  for  then  it  is  that  it  appears  that  they 
have  diiallowed  the  proof.  It  is  the  moft  rational  thing  in  the 
world,  that  a  prohibition  (hould  go,  for  this  is  a  mere  temooral 
^ing,  and  then  they  ought  to  proceed  according  to  common  law: 
fufficient  proof  or  not  is  the  common  cafe  of  all  mankind  that  arc  or 
ihall  be  executors  or  adminiftrators. 

Holt  Chief  Juftice  for  the  prohibition,  and  that  he  doubted  it 
at  firft,  becaufe  he  thought  upon  appeal  they  would  themfdves  have 
relieved  againft  the  di^lowance  oif  any  fuch  proof,  but  he  found 
they  all  jnufted  on  it,  that  one  witnefs  was  never  allowabk  though. 
of  never  fo  much  credit :  whereas  proof  by  one  witnefs  is  fufficient 
in  our  law.  That  this  is  a  temporal  matter,  and  then  they  ought 
to  go  according  to  our  law.  If  it  be  for  a  revocation,  one  witnefi 
is  enough,  Teh.  1%,  and  the  Co.  Lit.  6.  is  a  particular  cafe ;  but 
if  there  be  a  trial  of  a  challenge,  one  witneis  is  enough  by  our  law, 
and  fo  it  is  in  the  cafe  of  a  (ununons,  Fitzb.  N.  B.  97.  23  or  33 
Hen.  6.  8.  it  is  do  confuetuJ^  regfiiy  tiiat  they  have  conu(ance  of 
thefe  matters,  Linwood  174.  and  therefore  theymuft  proceed  according 
to  our  law.  In  cafe  of  tythes^  their  law  requires  notice  to  the  parw 
fon,  but  our  law  requires  no  fuch  thing.  2  Rolls  Ahr.  302.  He 
alfo  obferved  that  the  refolution  i|i  2  Inft.  608.  of  all  the  judges  was 
Eafter  Term,  4  Jac.  2.  and  yet  in  the  very  next  term,  m  Trinity, 
Ae  4  Jac.  2.  the  cafe  of  Brown  v*  IVentwortby  Teh.  92,  a  pra» 
hibition  was  granted 

And  fo  I  think  diis  point  is  fettled  tiiough  no  aniWer  made  to  die 
conceffion  of  all  die  judges,  only  that  fomc  of  them  broke  it  the  next 
term* 
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r^ASE  againft  the  defendant  as  (herifF  of  Kent^  reciting  a  judg-  f",*^*^'-^^* 

^^  mcnt  at  the  plaintiff's  fuit  againft  JVilliam  Dyke^  for  four  hun-  ]^l\  ^,, 

drcd  pounds,  and  2i  fieri  facial  thereon  delivered  to  the  Iheriff,  that  partners,  the 

though  Djki  had  divers  goods  and  chattels,  yet  he  had  neglefted  to  ^^^^^^ 

fcize  them,  and  made  a  falfe  return  of  nulla  Una.  On  not  guuty  plead-  j^j"  property  5 

ed,  on  a  trial  before  the  Lord  Chief  Justice  Holt,  the  cafe  was  buthe  caaonijr 
thus.     Djkcy  Brawny  and  others  were  partners  of  feveral  fums  of  ^**  '***  ^^  ^ 

{reat  value.     Brown  being  indebted,  ^  fieri  facias  was  fued  againft  wlwmfthewrit 

im,  and  thereon  thefe  goods  were  all  feized,  and  in  the  (herifPs  iflued. 

cuftody,  and  confequendy  ♦  not  liable  to  the  plaintiff's  execution:  s.C.  Holt.<4j. 

bdd  by  Holt  Chief  fuftice^  Aat  being  once  feized  and  in  cuftody  i  Stik.  19*. 

of  law  they  could  not  be  feized  again  by  the  feme  or  another  ftieriff,  J^''^* 

and  if  they  were  fold  thereon,  fuch  bargain  would  be  void.     Held  iX\\i^]l^. 

alio,  that  though  they  had  joint  and  undivided  interefts,  yet  only  tlie  2  Ld.  Ray.  %^u 

(hare  or  part  of  Brown^  and  no  more  could  be  feized  upon  the  exe-  *  ^  ^■^'  '3^ 

cution  againft  Brown* s  goods,  and  confequendy  Dyke  had  goods,  rteUgf-^so*^'* 

and  ib  the  return  was  felte,  and  we  had  a  verdid  and  judgment  for  Cook  B.  L. 

two  hundred  pounds,  being  the  value  of  our  debt.  ^  Ptcr  Wmt.* 

Note,  Both  thefe  points  were  refolved  in  court  the  day  before  ^Bac^rf^ 
by  him  in  his  argument,  in  die  cafe  of  Etkins  v.  JVeJfernej  and 
jKK  denied  byanjr  of  the  judges.    And  I  few  Chief  Justice    •  [  jy^  j 
Pol&exfen's  opinion  under   his  hand  upon  this  occafion,  that 
on  execution  againft  one  partner's  goods,  only  his  fhai^e  or  part  is 
liable,  {a) 

(«)  See  HeydcB  ▼.  Heydoiy  i  Salk.  392.      ▼.  Harwood,  in  Chancery  1747*  cited  bjr 
Pope  V.  Heman,  Comb.  217.    Jackey  v.       Lord  Maksfielo  in  the  cafe  of  Fox  v. 


Ty  %  hL  Raym.  871.   £die  v.  Davif-      Hanburyy  449. 
fa^Dou^^^o^i^i*  and  the  cafe 6f  Skip 
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E  B  T  on  a  judgment.  The  defendant  pleads  that  he  was  taken  if  « {herifr  per- 
in  execution,  and  voluntarily  permitted  to  efcape,  and  the  plain-  mit  a  voiumta^j 
tiflF  codented  to  it.  (a)  The  plaintifF  replies,  that  he  did  not  confent,  ff'^^^"^ 
ei  boc  petit  qmd  inqutratur  per  patriam*  The  defendant  demurs,  againft  him,  or 
The  pnintin  joins.  the  plaintiff 

may  have  a^oiv 
fian  fmsrg  egttcmtknm  nm  apinft  the  priibner.  S.  C.  Poft.  240.    S.  C.  Holt.  279.     Ante,  70. 

I  VcBC  169.    Carter  212.    2  Jones  21.    Lut.  1266.     1  Salk.  271.    Birnes  373.    2  Leon  219.  2  Mod. 
Iji.    ii.  Ray.  78S.  927.  1028.    6  Mod.  78.    2  Salk.  626.    2Stra.90i.    Cai.  T.  T.  22. 

(«)  37  8  A  9  Will.  3*  c  27.  Tf  a  pri*  may  retake  him  by  Ca,  Sa.  or  fiie  oat 
teer  ia  oecntion  in  the  MarihalCta  or  any  other  execution  againft  hi m,  as  if  never 
71e«  tkaft  by  u^f  auBif  tbt  flmtiff     ta  cuMy*    $ec  Alfo  i  Ann*  c.  6. 

Idid 
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BvxTOM  I  did  oflfcr  to  argue  it  for  the  defendant,  but  having  begun  and 

HoMi.        opened  the  record  as  before,  was  ftopt  by 

DoLBiN  Jufticiy  that  it  was  a  plain  fettled  point;  and  to  that 
the  reft  concurred,  that  the  Jberiff  Q2ivaot  take  him  again.  But 
againft  the  party  plaintiff  it  is  no  bar, 

.  And  Holt  Chief  Jujtice  faid,  an  a£Hon  of  debt  did  lie  diou^ 
perhaps  not  eifcirefkcias.  ^are  if  any  difierence  between  diht  11^ 
Jcin  facias  quoad  tie. 

So  THEY  ALL  gave  rule  for  judgment  for  the  plaintiff  without 
hearing  any  argument^  ¥4iich  was  intended  as  follows. 

If  a  ptUboer  Thb  PLAINTIFF  Ought  to  fue  tiejberiff'znd  not  thr party.    The 

2^"*j^     plaintiff  is  at  no  lofe,  for  he  hath  his  remedy  againft  the  Iheriff ;  the 
AeiUr  and  the    debt  is  as  it  were  transferred  -,  the  (heriff  is  anfwenUe  in  debt,  and 
pluntUTi  either   he  is  now  become  debitor  ex  deli£fo  {c)y  and  there  is  no  icafon  whjr 
iL^.  iriith   ^^  ^^^^  ^^^  ^^^  remedies ;  and  by  this  error  of  Ac  (heriff  he 
.the  permiflioB     hath  bettered  his  remedy;  he  trufted  the  iheriff  wi^  the  cuftody  of 
«f  the  iherifi;      him ;  and  there  *  is  no  reafon  if  he  be  once  difoharged  why  he 
^P^^y  (hould  be  liable  without  a  new  contraft  5  this  is  neither  a  negligent 
nor  a  permiffive  efcape,  but  a  voluntary  one.    Tub  books  make  a 
L  '75  J    great  difference  between  voluntary  and  permiffive  dcapes.    Su{:|K|fe 
he  recover  in  his  action  againft  us,  yet  he  may  have  debt  againft 
the  Iheriff  upon  the  efcape,  who  is  aniwerable ;  and  fo  it  die  ^A  of 
Offley  V.Payne,  (d)     In  adion  on  the  cafe  by  the  iheriff  againft  the 
prifoner  for  an  eicape,  he  pleads  that  the  original  plaintiff  baid  itied, 
recovered,  and  received  iatisia£tion,  and  that  acknowledged  upon  te* 
cord.    There  is  both  reafon  and  authority  for  me,  and  neither 
againft  me,  as  I  hope  to  evince.  In  the  czk  of  Linacre  v.fHodf^  {A 
Linacre^s  body  was  taken  in  execution  on  a  ibtute  ;  the  iheriff 
voluntarily  let  him  at  large,  and  afterwards  the  conulee  filed  exe- 
cution of  his  land,  and  an  audita  querela  brought  by  the  conulbi^ 
and  argued  ftronely  that  the  execution  was  entire,  and  all  4if^ 
charged :  but  refdved  per  Curiam  that  execution  might  be  fued 
of  lands  and  goods,  but  not  of  his  body.     And  agreed  in  arguing 
that  cafe  by  the  counfel  of  the  other  lide,  that  if  B.  be  taken  in 
execution,  and  vduntarily  permitted  to  efcape,  that  B*  is  fully  dif- 
chareed,  though  it  be  by  a(^  of  the  party,  for  the  plaintiff  ham  had 
a  full  execution.    In  the  14  Hen.  7.  i  Bro.  tit.  '<  Eff^f*  a.  in  the 
King's  Bench  per  omnbs.    If  a  man  whofe  body  is  in  execution 
efcs^pe,  the  plaintiff  hath  no  remedy  but  aeainii  the  gaoler«^     la 
Bro.  ^  Novel  Cafes^'  5  Edw.  6.  feSl.  412.    Debt  on  efoape  agiunft 
a  iherift ;  he  pl«uls  that  a  former  iheriff  had  the  party  in  execution 
and  willingly  pefmitted  him  to  efcape,  that  afterwards  he  retool: 
him  and  imprifoned  him,  and  then  die  defendant  was  made  llicrii^ 
and  permitted  him  to  eicape;  and  held  a  good  plea;  fat  beiag  once 
permitted  to  efcape  the  fecond  imprifonment  was  not  in  execution 

(f )  1  Leon  73.  Hob.  aoi.  %  Bac.  Abr*  {/)  i  Leoo«  ^yj. 

939.  14a.  143.    3  Com.  Dig.  >85.  (r)  %  Leo»  961  fl*  tf7«. 
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ifg  die  party)  and  (o  is  Bro.  Efcape  45.     In  Ridgeway^s  cafe^  3  Co.       Buxtoh 

52.  Count  on  an  efcape ;  frefli  purfuit  pleaded  ;  refolved  that  if  he        HoUt 

Ibe  taken  on  a  firelh  purfuit,  he  (hall  be  in  execution  for  the  party 

though  out  of  bis  view :  but  if  permitted  to  efcape  bv  confent  of  ^rrymSvT*  *" 

the  meriflF  he  &ail  be  for  ever  difcharged,  and  have  the  benefit  of  aate  70. 

it     And  the  reafon  they  give  for  it  is  good ;  becaufe  in  the  firft 

cafe  he  (ball  not  take  advantage  of  his  own  wrong ;  but  here  he 

fliall,  becaufe  of  the  confent :  in  the  cafe  of  Savage  v.  Beckharn^ 

Moore  597.     Efcape  by  the  fheriiF.     The  defendant  pleads  that  the 

Eoler  lol  him  extra  ambitum  gaola  et  ultra  ripas  Sabrime.  And  *  *  [  '7^  3 
Id  ill,  becaufe  did  not  pofitively  and  direftly  fay  that  he  volunta 
rily  permitted  him  to  efcape,  and  then  the  bar  had  been  good.  There 
die  flicrifF  could  never  ret^e  him,  and  he  could  never  be  in  exe- 
cution for  the  plaintiff  if  retaken,  and  coniequendy  it  was  a  full 
execution  as  to  his  body,  and  confequendy  his  body  is  difcharged, 
whereas  it  is  otherwife  on  a  negligent  efcape.  The  cafe  of  mafon 
V.  Clayton  (f)j  is  on  an  efcape  againft  the  will  of  the  (berifF,  and 
fo  it  is  in  1  Rolls  Ahr.  901.  The  cafe  oi  TremUian  v,  Roberts  in 
I  Rolls  Abr.  002.  is  on  motion  in  arreft  of  judgment,  and  the  rea- 
fon of  that  2ndAlanfon*s  cafe  is  founded  on  an  untrue  reafon,  viz.  diat 
die  party  (ball  not  take  advantage  of  his  own  wrong,  for  there  the 
party  was  guilty  of  no  ill,  and  no  reafon  the  (heriiF  could  not  retake 
nim ;  he  Old  what  he  lawfully  might,  and  for  aiiy  thing  he  knew  to 
die  contrary  it  might  be  by  order  of  the  plaintiff,  fo  that  the  reafon 
£lils  here.  In  Kelway  a.  It  was  a  doubt  if  an  efcape  againft  die 
will  of  the  gaoler  if  there  could  be  a  new  execution;  but  no  quef- 
fion  then,  but  they  took  it,  if  with  the  will  of  the  gaoler  it  would 
90L  In  the  cafi  of  the  Jheriff  of  Effix  (^),  it  was  held  he  could 
never  be  in  execution  again,  though  the  party  would  yield  it  to  him 
and  the  plaintiff  will  allow  it,  becaufe  being  let  to  go  abroad  vo- 
luntarily by  the  gaoler  the  execution  was  utterly  difcharged,  which 
was  accormng  to  the  cafe  in  Brook,  [h)  As  to  the  cafe  of  Ridley  v. 
Mtnul  (i),  that  was  coMtr^voluntat.  6{  the  fheriiF.  As  to  the  cafe 
of  Fintrur  v.  Allen  (i),  Aat  was  becaufe  not  faid  voluntarily,  and 
fi>  is  the  reafon  given  by  the  judges  in  that  book.  Execution  of  the 
body  lay  not  at  common  law,  but  is  given  by  the  ftatute  as  the  beft 
and  moft  forcible  remedy ;  the  body  ftands  as  a  fiitisfadion  while 
die  party  is  alive.  When  the  plaintiff  took  him  in  execution  he  chofe 
diis  as  his  beft  remedy.  He  could  not  but  forefee  that  the  fheriff 
might  iet  him  at  large;  it  was  his  own  folly  to  choofe  an  executio 
paZua.  The  plaintiff  is  not  a  perfed  ftraneer  to  the  flieriff,  for 
he  hath  truftedtfae  iheriff  by  fuing  a  capias  ad  fatisfaciendunu  He 
might  have  fued  another  execution.  As  to  the  flieriff  being  a  poor 
man,  that  is  never  to  be.prefumed,  for  the  law  hath  provided  other- 
irilSs^  &C  As- €0  a  combination  poffible;  no  man  furely  will  com- 
hine  againft  himfelf.  As  to  the  flieriff  dyii^,  *  the  party  might  *  [  177  } 
have  died,  and  b  tfaa.t  is  all  one ;  Philips  v.  Stoney  2  Leon  119.  pL 
162.    Debt  upon  an  obligation  per  yicecom.    Plea  that  it  was  given 


If)  Cia  Car»  %$^  (i)  3  Kcll.  105. 

MHoksSi.  (4)  Carter  ail, 

ffliMM  m^  ^  17$, 


while 
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while  in  cuftody  upon  retaking  after  an  efcape.  Held  exprefsly  that 
if  cfcaped  with  the  permiffion  of  the  gaoler,  the  execution  is  entirely 
gone  and  cxtinguiflied,  and  the  party  at  whofe  fuit  be  was  taken 
Ihall  never  refort  to  him  that  efcaped,  but  fliall  hold  himfelf  to  the 
gaoler  for  his  remedy.  But  if  he  efcapes  of  his  own  wrong,  the 
gaoler  may  retake  him,  till  the  plaintiff  hath  made  his  ele£Hon,  whoi-^ 
ther  he  will  fue  him  or  die  party.  In  the  declaration  the  plaintiff 
See  1  Bac.  Akr.  fiuth  that  hc  had  no  execution  on  the  judgment,  which  is  falfe. 

Thefe  fliort  notes  I  had  prepared  ;  and  in  truth  when  I  demurred 
I  knew  not  of  the  judgment  in  the  cafe  of  Alan/on  v.  Butler  (/),  ia 
the  time  of  Charles  3ie  Second,  which  is  true  law,  and  fettled, 
that  an  efcape  againft  the  will  of  the  (hcriff,  either  plaintiff  or  (beriff 
may  retake.  On  efcape  with  confcnt  of  die  gaoler,  the  party  hadx 
only  remedy  to  take,  not  the  fherifF;  if  with  confent  of  the  plaintiff^ 
then  neither  plaindfFnor  (berifFcan  retake  him,  though  debt  be  uu<« 
&nsfied. 

(/)  Sid.  330. 


SceBonafoot  ▼. 

Walker, 

%  Term  Rep. 
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TW  Admiralty 
Cowtmay  de- 
cree, not  only 
a  iup  lying  in 
IMwor,  but 
alib  her  fails^ 
tackle,  and 
ittmiture,  to  be 
UAA  for  the  pay. 
Bient  of  the 
nariners  wages  j 
b»t  if  a  perfon 
to  whom  the 
iub  were  pledg. 
cd  on  land,  ofl^r 
a  plea  to  the 
libel,  claiming 
property  in 
them,  and  the 
Court  refufe  to 
icceive  the  plea, 
s  fnb'tbimu 
ftallgo. 

S.C.Carth.166. 
S.  C.  Holt.  650. 

1  RolL  Abr. 
519.  531. 

Hob.  212. 

J  Vent.  174. 
308. 

aBrownl.  ii. 
4  Inft.  I  $4. 
Bunb.  121. 

2  Saund.  260.  I 

•    [   178  ] 


Edmonfbn  againft  Walker; 

PROHIBITION.  The  defendant  JValker  libels  in  the 
*  ApMiRALTY  Court  as  executor  to  her  hufband  Nihinuah 
H^alker^  late  mafter  of  the  (bip  Parlarmitan  alias  Henpn^  and 
the  (hip  and  apparel,  and  hath  the  fame  decreed  to  be  fidd  m  mj'^ 
ment  of  the  (aid  mafter  and  the  feamens  wages.  Then  (b^  by  a( 
fupplemental  libel  furmifes  Edmonfon  to  be  in  pofleffion  of  certain 
(ails  belonging  to  the  (aid  (hip,  which  by  the  (aid  decree  were  to  be 
fold,  and  the  &id  Edmdnfm  to  have  been  admoniihed  to  render  an 
account  of  the  particulars  thereof,  and  to  deliver  them  to  yohn  Cbeek 
the  marihal  of  that  court,  diat  they  might  be  fold  according  to  the 
decree.  But  Edmonfon  hath  neither  given  an  account  nof  delivered 
the  (ails,  and  therefore  prayed  that  he  might  be  attached  Aneey  fflTr. 
That  Edmonfon  did  tender  an  account  dien  of  their  main  fails,  two 
fore-fails,  &c.  and  decreed  to  be  a^uchqd  until  he  hgd  delivered 
them. 

The  plaintiflF  fugge(Vs  the  ftatute  of  Richard  (a)  and  that  tho 
admiralty  had  nothing  to  do  with  land  affairs,  and  that  all  pleas  of 
trefpafs,  cafe,  &c.  were  pertaining  to  the  courts  of  the  common 
law.  That  one  TajUr  formerly  madfter  of  *  the  (aid  fhip,  and  owner 
of  the  (aid  (ails  was  indebted  to  the  plaintiff  in  eighty  pounds  for  the 
faid  (ails  and  other  (ails  of  him  bought  at  Stetney :  that  betm  fo 
indebted  he  did  afterwards  at  the  (ame  parifh  aeliver  the  iaid  uils  ^ 
in  the  libel  mentioned  to  him  as  a  pledse  for  the  debt  afore(aid,  to 
be  detained  qtaufqtu  the  (aid  debt  was  utisfied.  That  he  was  noc 
yet  (atisfied,  that  he  detained  them,  viz.  at  the  parifh  afbrefaid. 
91(1.367.  I  Lev.  243.  Dougl.  614.  Cowp.  4x4.    2  Term  Rep.  649.  4Term&ep.  )ti« 


(«)  13  Ridujuc  ^lad  1}  Rich,  2.  C.3.    Seealib  iHeiL4.  c.11. 
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Upon  ^s  fuggeftion  I  moved  for  a  prohibition,  for  that^e  Eomonsom 
Admiralty  had  nothing  to  do  therewith,  becaufe  our  pofleffion  and  y,  ^' 
detainer  was  at  land ;  and  beiides  we  had  property  vefted  in  us  at 
land ;  and  if  we  had  none,  yet  the  tort  which  we  were  guilty  of, 
was  at  land,  and  therefore  determinable  only  at  common  law :  the 
reafon  why  wrecJt  is  determinable  at  law,  is  bec^ufc  it  is  always  caft 
upon  the  land,  {h)     Where  part  is  triable  at  common  law,  and  ^ 

part  by  the  admind  law  the  common  law  (hall  be  preferred,  (c)  If  .^ 

a  man  take  a  mad  floating  at  fea,  and  draw  it  to  land  claiming  ad* 
mini  jurifdidtion,  adtion  lies  not  againft  him  for  this  in  the  admi- 
ralty, but  at  common  law,  becaufe  the  tort  was  at  land,  {d)  Owner 
fends  a  (hip  to  the  Indies  to  merchandize ;  it  commits  piracy ;  and 
when  it  returns  to  the  Thames  the  admiralty  condemns  her :  after 
that  the  owner  takes  away  the  fails  and  tackling,  and  he  is  fued  in 
the  admiralty  i  a  prohibition  lies,  which  is  almoft  our  cafe :  for 
here  wis  a  oiftindl  wrong.  And  as  to  the  jcafe  of  piracy  and  fale 
afterwards  at  land,  there  the  pirate  never  had  property,  and  the 
Gde  at  land  was  dependant  on  the  taking.  Here  the  proprietor  was 
poiTefled  antecedent  to  any  fait,  and  the  (ails  not  liable  till  condem- 
nation ;  for  if  the  (hip  had  been  fold  at  land  before  fuch  fuit  a  pro- 
hibition (hould  have  gone,  and  fo  it  hath  been  on  my  motion  in  the 
cafe  of  Hoar  v.  Qementy  Hill.  35  and  36  Car.  2.  (e)  f^olet  v. 
Plame.  (/)  And  Cro.  Jac.  514.  is  exprefs,  that  a  (nip  lying  at 
anchor  is  not  within  their  jurifdidtion ;  and  the  cafe  of  Meuxtn  v. 
Penfihanian  is  the  fame.  In  the  cafe  of  Leigh  v.  Burling^  Owen 
102.  mafler  of  a  (hip  buys  (ails  and  other  things,  and  deli- 
vered on  board,  not  within  their  jurifdi£tion:  if  the  owner 
fell  her  and  furniture,  and  then  run  away,  and  then  fuit  is  in 
admiralnr  for  £uls  delivered  a  prohibition  lies.  If  tackle  be  bought 
at  kmd  for  fliip,  and  fuit  in  admiralty  for  it,  a  prohibition  lies.  Here 
the  (ails  are  fevered,  and  not  part  of  the  (hip  *  when  they  are  on  ^^  [  170  ^ 
fhore.  It  is  but  a  device  to  fue  for  the  (hip,  and  then  to  get  the  fails 
as  appurtenances  :  the  fuit  for  mariners  wages  is  of  their  jurifdic- 
tion  but  by  fufFerance,  and  fo  was  it  held  by  Wyndham,  3  Keble 
J 12.  It  is  only  by  permiffion  for  the  help  of  trade ;  for  they  may 
fue  at  land :  here  is  property  claimed  and  wrong  done  (if  any)  at 
hnd. 

Holt  Chief  Ju/i Ice.  Mariners  wages  are  within  their  jurifdic-. 
don.  They  may  fell  the  (hip,  and  the  (ails  and  tackle  are  part  of 
it^  and  remain  part  of  it  when  they  are  on  (hore.  The  (hip  itfelf 
is  at  hnd  when  in  harbour,  it  is  infra  corp*  conf.  and  therefore 
tifitt  is  no  caufe  for  a  prohibition.  And  as  to  the  cafes  of  trefpafs 
done  in^a  am\  it  is  true  they  are  out  .of  the  jurifdidlion,  but  here 
is  only  a  condemnation  of  it,  as  an  acce(rary  or  appurtenance.  And 
as  to  the  iiroperty  they  will  and  muft  allow  it,  if  you  come  in  and 
^ead  i^  if  odierwife  we  will  prohibit  them. 

(i)  1  loft.  16S.  Hildebnn*!  cafe,  Hilary  Term,  i%  Jac.  x. 

(0  a  Co.  79. 4  loft.  14s.  tad  kt  Capp*t  in  B.  R.  i  Roll.  aSs* 

Saft^  1  RolL  Rep.  49a.  491.  (r)  2  Show.  338. 

(W)  The   Mayor    of  Hanricb*i  csfr,  (/)  %  Roll.  Rep.  49.  Moor  891.    Cro* 

iRskiAk;  533.    a  Dao.  Aor.  970.  and  Jac.  514. 

Then 
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FroliiUtioA  Then  I  altered  my  fuggeftion  and  alledged  an  offer  of  pica  daim- 

fcfdliS^l^rt      ^^  property  and  refufkl  of  the  plea,  and  had  a  prohibitioii. 

Bci«fe  a  plea  claiming  property. 

NoT£)  Their  courfe  is  not  to  receive  a  plea  unlcfi  we  bring  die 
&ils  into  court,  1.  e.  into  the  cuftody  of  the  officer,  and  then  thej 
will  admit  a  claim  and  conteft  of  property. 

And  in  truth  diat  was  the  reaibn  of  their  refufing  any  plea  in  our 
cafe  i  but  now>  affidavit  being  general,  no  notice  was  taken  by  the 
other  fide  of  that  difference  of  their  courts 


The  Mmr^tj 
Cmurt  will  not 
adxnic  a  claim  of 
|Toperty  until 
the  property  is 
koogbc  io. 


Cafe  132. 

A  declaration 
in  trefpafs  that 
the  defendants 
vf  tt  srmu  broke 
and  entered  a 

fllip»  AMD 

ALSO  took  and 
carried  away 

goods,  ««/  tOM' 

vnteJthem  to 
their  owaufey 
AMD  ALSO  af- 
Ciulted  and 
threatened  the 
laikwty  Alio 
ALSO  detained 
the  m^fhtfer 
fMJtheibip  - 
oould  not  pro- 
ceed OD  her 
iroyage  by  which 
bt  loft  the  pro. 
fits  a  alia  taat" 
PM,  &c.  is  good 
after  verdidE. 


[  180 


Trefpaft  for 
taking  goods^ 

and  threatening 
the  failors  fo  as 
the  (hip  and 
pcds  could  not 
gOy  &c.  is  not 
tepttgnant* 


Clayton  agaitift  Coatfworth. 

r\i;^CLARATION  in  trefpafs  for  that  the  defendant  togeAcr 
with  A.  B.  on  the  thirtieth  of  March,  ia.the  iecond  vear,  &c. 
vi  et  armis  a  certain  fhip  belonging  to  the  plaintiff  called  The 
William  and  Deborah,  at— —then  loaded  with  divers  goods  of 
the  plaintiffs /r/j^/V  et  tMtravity  and  the  cabin  of  the  fame  mip  dieit 
and  there  dtvulfit  et  dirif'uiU  nee  nm  bona  et  catalla^  viz.  dueenf 
librot^  plumbiy  i^c.  did  take  and  carry  away,  and  to  their  own  ufe 
did  convert  and  difpofe,  and  alfo  on  the  manners  of  the  faid  (hip  be- 
longing beins  the  fervants  of  the  plaintiff  did  then  make  an  aUauICy 
and  to  the  faid  mariners  talei  minus  de  vita  et  imprijonamenfy  then 
and  there  impofuity  and  them  with  injuries,  viz.  aiflaults  and  afFraj^ 
asttunc  et  ibidem  affecity  that  thev  could  not  go  their  voyage  for  two 
days ;  and  one  of  the  £ud  mariners,  Wss.  the  mafter  did  then  andL 
there  impriibn  and  detain  by  two  days,  per  quod  the  (hip  could  not 
proceed  in  the  voyage  *  for  feventeen  weeks,  per  quod  he  loft  the 
profits  of  his  goods,  et  aP  enormia^  ^c,  contra  pacem,  ^c. 

The  defendant  pleaded  not  guilty,  and  verdi£l  for  the  plaintiff  and 
forty  pounds  damages. 

]  I  MOVED  in  arreft  of  judgment,  that  here  was  cafe  and  trejpafs 
joined ;  both  trefpafs  vi  et  armisy  trover,  converfion,  and  ^>ecial  cafe 
all  jumbled  in  one  count. 

Sed  non  allocatur  PER  Curiam,  for  that  it  is  only  an  aggrava* 
tion^  and  in  the  regifter  are  abundance  of  precedents  of  that  nature* 

Second  exception.  It  is  repugnant,  becaufe  he  &ys  we  took 
and  carried  the  goods,  &c.  and  yet  threatened  the  feamen  fo  that  the 
(hip  and  goods  could  not  go>  &c«  and  they  cannot  be  intended  dif* 
ferent,  goods,  &c. 

Answered  that  the  latter  was  miy  an  aggravation. 


Thir^ 
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Third  exception.    That  there  was  no  venue  laid  where  the  in  titfpaft  for 
roods  were  taken  away ;  and  this  cannot  be  coupled,  for  it  is  as  a  breaking  «id 
diftina  count.     The  defendant  might  have  been  found  guilty  of  ^^';[*  J^^ 
diis  part  and  not  guilty  of  the  breaking,  &c.  In  the  cafe  of  Danett  v.  taking  Ak^ 
CMingdiHy  Mich.  33  Car.  2.  in  this  court  {a)  on  Mr.  Holt's  motion  v^h  the  mc 
in  arnsft  of  judgment  in  trefpafs  for  taking  averia  querentisy  viz.  J?5  *^^^i.. 
unum  equunh  it  unam  equam^  necnon  unum  galerum :  held  ill,  becaufe  JlnJ/^the 
it  lays  no  property  in  the  hat.  breaking,  witb 

-^  '^  '  thechaneof 

But  PER  Curiam  the  necneft  though  it  did  couple  them,  yet  it  taking  the foodr 
could  not  be  called  in  averia :  but  in  the  prefent  cafe  the  mcnon  ^^* 
couples  all,  and  it  is  but  one  fentence,  fo  diat  it  is  well  enough  after 
a  verdid,  for  the  mcnon  is  copulative,  &c. 

And  (b  judgment  for  the  plaintiff. 

{a)  2  Show.  395* 

The  King  againfi  Bill  and  others.  Cafe  ijj* 

Trinity  Tcrrn^  2  fPllliam  and  Atmjj  Rail  650. 

'T^E  defendants  were  prefented  in  the  Crown  Office  for  a  The  fterfff cto^ 

re/cue  of  a  coach  and  hamefs,  returned  upon  Sijieri  facias^  and,  not  return  a 
upon  appearance  of  the  parties,  the  return  was  quafhed  and  they  dif-  'f^  ^  •/** 
obliged^  bccaufe  not  good  on  z  fieri  facias.  •'*^* 

%  RoU.  Abr.  456.    Dyery*  a4.t  •    »  Term  Rep.  155: 


Tamlin 
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Cafe  134.  •  TamUn  azainji  Hamlin. 
•  [  181  ] 

To  call  another  /^  ASE  for  flander.     The  declaration  ftates  that  the  plaintiff*  was 

^  acooseniogt  VJ  ^  g^^^  ^^  faithful  fubjeft  of  their  majefties,  and  as  fuch  good 

••  kM^^uid  a  smd  fiiithful  fubjed  of  their  majeftics,  and  of  the  late  king  James, 

«>  rogoe  to  &€•  from  his  nativity  had   been  himfelf  free  from  all  faults,  and 

ll^booV' b  not  gQ^  money  and  credit  by  fuch  his  behaviour,  the  defendant  to  fcan- 
dalize  him,   (aid  to  his  (ervant,  ^  Your  mafter  is  a  couxenii^ 

I  Sid.  35. 4S.  ^  cheating  knave,  and  a  ]x>gue  to  boot,  and  couzened  apd  cheated 

1  Roll.  Abr.  tt  all  the  parifh,  (quondam  par*  de  Withicombe  innuendo)  and 

Si.^x43.  **  ^'  perfons  he  deals  with.*'    By  colour  of  which  words  be  is 

Stra.  304.  damnified  in  his  credit,  &c.  ad  damnum^  Sec. 
B  Com.  Dig. 

189.  On  ^  not  guilty"  pleaded,  verdi£t  for  the  plaintiff! 

Aa  V^  »Bft       I  MOVED  in  arreft  of  judgment. 

Sm.  First,  That  upon  their  own  fhewing  he  was  an  Infant^  for  he 

5  Com.  Dig.  f^ys  ^  ^  fubjeA  of  their  majefties,  and  kine  James,  from  his  birth^ 
Pleader (iC.  i.)  &c.  and  it  is  Well  known  when  his  reign  beean  that  he  could  not 
«*o     \  ^  k^tti  years  of  age,  and  yet  the  bill  is  brou^t  by  attorney. 

Uw.ii.)(3L.  13.) 

Slttider  tending       SECONDLY,  That  the  words  are  not  aftionable  being  fo  gene- 

te%^iri t*^  ral,  and  not  laid  that  he  had  any  office,  or  was  churchwarden,  or 

«r  office  it  had  any  dealings,  and  no  fpeciai  damage  found,  or  fo  much  as  laid. 

•eHofuUe.  That  fuch  words  will  not  bear  an  a&ion  the  books  are  clear ;  for 

«  .,  *.  couzening  in  private  dealing  will  not  bear  an  adion.     4  Gr.  i6. 

Jr^  2  Bum.  228.     March.  pL   135.     Godb.  284.      Cro.   Jac.   427. 

t  Ut.  5s-  Goldjbr.  125.     Hob.  76.     Owen.  47.  56.     Popham  177.     Hut.  14, 

cMod!  «|i  ^^  ^^'^  hocks  arc  that  couzening  and  cbeatingy  unlels  fpokea  of  aa 

ijij.  169!  officer,  are  not  a£Uonable, 

Stra.  797* 

t  Con.  Dig.         Judgment  (laid  becaufe  not  a£Uonable. 

4%fniRe^  ]66. 


WhifUer 
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Whiftler  aiainji  Aley.  Cafe  135. 

T^ECLARATION  in  csikj  pro  eo  quod  cum  the  defendant  in  Apromifct©. 
confideration  that  the  plaintiff  had  paid  him  three  guineas  he  {hji^v«I!imMC 
promifed  to  pay  the  plaintiff  fifty  pounds  in  cafe  the  government  of  of  ireUnd  vm 
Ireland  were  not  fiirrendered  or  taken  into  the  hands  or  power  of  not  furrcndcred 
the  prince  or  prtncefs  of  Orange  (whether  they  Qiould  have  their  then  ^J^Vb^th^t. 
prelent  or  any  other  title)  or  to  fome  other  perfon  or  perfons  com-  or T^'other 
miflioned  by  them  or  one  of  them,  or  to  the  ufe  of  them  or  one  of  them,  title,  on  or  bc- 
on  or  before  the  30th  day  of  December  then  next  following :  and  avers  ^^i  blj^Uitcida 
that  at  the  time  of  making  the  promife,  and  always  after  to  the  faid  to  meaa  if  the 
30th  of  December,  TViUiam  Henry  and  Lady  Mary  \i\%  wife  •  (now  aaual«<te»i- 
king  and  queen  of  England)  were  prince  and  princess  of  Orangey  and  ^^^^^^^ 
Aat  the  goverrtmerit  of  Ireland  at  any  time  after  making  of  the  pro-  him;  for  he 
mifc,  and  before,  or  upon  the  faid  30th  of  December,  was  not  wasbyUwin- 
furrendered  or  taken  into  the  hands  or  power  of  the  prince  or  princefs  ^^j***  ^VScSri 
of  Orange^  or  to  "any  perfon  or  perfon$  commiffioned  by  them  or  Jhe  day ;  and 
cither  of  them,  or  to  their  or  either  of  their  ufe ;  and  lays  an  indebi'  the  words «  by 
tus  ajumpjk  for  fifty  pounds  had  to  the  plaintiff*s  ufe.  *|  othlr'^tiJre^* 

Wc  pleaded  as  to  the  fecond  promife  that  non  ajfumpftt  modo  et  ^^^^ 
formoy  and  iffue  joined  thereon.     And  as  to  the  firft,  a6lio  non^  be-  not  the  govern* 
caufe  the  government  of  Ireland  was  taken  into  the  power  of  the  meat  he  thea 
now  king  and  queen  before  the  (aid  30th  of  December,  vi%.  the  ****** 
29th.  Dalton,  c.  4^. 

The  plaintiff  replies  that  it  was  not  taken,  or  furrendered;  et  hoc  2  Vcrn.  71. 
pait  quid  inquiratur  per  patriam  :  and  the  ddcnddnitf mi  liter,  ^  m^*^*  '^^^* 

On  the  trial  of  this  iffue,  we  juftify  for  the  debt,  that  by  the  ac-  ^^^"'*l?^ 

ccptance  of  the  crown  the  13th  of  February  after  the  wager  2  bIc.  Abr! 

laid,  they  were  really  et  de  fa5lo  king  and  queen  of  Ireland  \  that  by  619. 

Poynin^s  A£f  the  fame  was  annexed  to,  and  dependent  on  the  crown  \  ^**  ^°1?' j5^' 

<](  England  (a)^  that  the  fame  laws  governed  both  ;  that  being  fo-  ,  Tw'm^Rcp, 

vcreigns  of  England  they  were  fo  of  Ireland;  and  though  they  had  56. 

Bot  me  a£lual  adminiftration  of  the  government  there  then  of  the  *  ^*T*^*^ 

whole,  yet  of  Londonderry^  and  fome  little  parts  there  adjacent  they  -Term  Rep. 

had,  and  did  appoint  officers  thereabouts  both  civil  and  military ;  that  693. 
if  it  muft  be  intended  of  the  whole  kingdom,  then  Scotland  may  as        r     ft     1 
well  be  (aid  not  to  be  in  their  hands,  becaufe  fome  of  the  highlands        L  '^^  J 
are  under  thofe  who  own  not  the  prefent  authority. 

To  the  firft  it  was  anfwered,  that  it  muft  be  meant  the  a£lual 
adminiftration,  and  that  was  not  in  their  hands  at  that  time.  That 
ihe  words  ^  whatfoever  title,  &c."  (hew  it  was  the  meaning  of  the 
parties  that  it  fliould  be  the  a£tual  adminiftration,  and  that  public  no- 
tice tdd  every  man  it  was  under  another  adminiftration  at  that 
time. 

(tf)  The  6  0«o.  X.  c.  5.  bot  fee  12  Geo.  3.  c.  aS«  and  13  Ceo.  3.  c  53. 

yoL  I.  N  And 


WaitTixi 

V. 

Alkt. 
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And  of  that  opinion  was  Holt  Chief  Juftia^  and  accordingly 
Acre  was  a  general  verdi<ft  for  the  plaintiff;  But  he  gave  us  leave 
to  move  the  Court  next  day,  and  fo  we  did.  But  ALL  the  Court 
were  of  the  (ame  opinion  with  the  plaintiff;  and  accordingly  he  h^d 
his  judgment. 

Note,  It  feemed  ftrange  to  me,  they  ihould  countenance  fuch 
wagers,  and  permit  it  to  be  found  by  verdid  upon  record,  and  judg- 
ment accordingly,  that  the  government  of  Ireland  was  not  in  their 
hands.  But  their  opinion  feemed  to  be  grounded  on  *  tbc  cafe  of 
L  ^83  J  Grinftallv.  Aueber^  i  &id.  314.  of  the  bond  for  payment  of  fifty 
pounds  after  the  reftoration  of  King  Charles ;  the  judgte  conftmed 
it  to  be  meant  King  Charles  the  Firft,  according  to  the  ciroun- 
fiances  of  things  at  the  time  of  making  the  bond.  \h) 

(^)  ScealTo  tbc  calc  of  Andrews  t.  Hcrne,  i  Lev.  33.  \t>  the  lame  cffed. 


Cafe  13^. 


by  a  buibaod 
after  tbe  deatb 
of  bit  wife,  to 
pay  for  goods 

fold  to  her  while 
living  as  aftwte 
f^  traderf  will 
not  fupport  an 
•BCiMi  \  for  it 
Js  an  uodcr- 
takin|  for  which 
there  is  no  legal 
coofideracion. 
Std  fU4trt ;  for 
lie  is  intitJed  to 
adminiftration. 

Palm.  311. 

a  Sid.  337. 

Lot.  671. 

Cro.  Car.  519. 

a  Roll.  Abr. 

351. 

S,  Mod.  186. 


Fabian  againfi  Plant. 

/^ASE  in  die  Mayor's  Court  ujxm  2n  imUbitaius  affian^gt^ 
^  nerally  for  fifty-feven  pounds  according  to  the  cunom  of  the 
city.  Non  affumpfit  generally  pleaded.  Upon  evidence  the  debt 
demanded  is  tor  eoods  fold  to  the  defendant's  wife  while  living,  and 
thereon  is  a  fpecial  verdift  found  to  this  cffeS.— That  ^  de- 
fendant was  a  freeman  and  of  the  company  of  Hatbandmakers :  that 
Hannah  Plant  deceafed,  late  wife  of  die  defendant,  for  feveral  years 
paft  in  a  certain  houfe  in  the  liberty  of  the  city  vita  iffiui  Hannahy  did 
dwell  diftin^l  and  aprt  from  the  defendant,  for  which  houfe  (he 
paid  rent,  and  in  the  fame  houfe  y^/t?  exercuitj  the  art  of  gimpe  lace 
making,  and  the  defendant  did  no  manner  of  way  intermeddle  in  the 
art  aforcfaid  ;  and  that  the  plaintiff  did  fell  and  deliver  divers  goods 
to  the  (aid  Hannah  in  order  to  carry  on  her  trade  atorelaid,  in  the 
V^hole  amounting  to  fifty-fevcn  pounds,  for  which  the  plaintiff  now 
declares :  that  the  defendant  for  twenty  years  pafl  hath  not  excr- 
cifed  any  trade,  but  for  all  the  faid  time  was  a  minifler  diflenting 
from  the  Englifh  church,  and  to  certain  perfons  diflenting  from  the 
laid  church  he  did  often  preach :  that  the  faid  wife  of  the  now  de* 
fendant  did  not  keep  any  {hop,  but  for  the  time  aforefaid  in  her 
trade  aforefaid  in  cenaculo  domus  prad*  operabatur.  They  further 
found  that  the  defendant  did  promife  to  pay  the  faid  fifty- fevcn  pounds 
to  the  plaintiff)  but  that  the  faid  promifo  was  made  to  the  plaintiff 
after  the  death  of  the  laid  wife,  and  not  before,  etji^  &c» 

Mr.  Darnel  argued,  that  here  was  a  promife  which  made  him 
chargeable ;  for  that  was  a  confent  to  her  having  the  goods,  an4 
|hat  if  he  were  not  liable,  the  creditors  would  be  wronged.  Henc 
is  no  feme  hie  trader^  bccaufe  it  is  not  in  any  (hop  of  which  notice 
may  be  taken,  and  he  did  not  exercife  any  other  trade.  His  wiffe 
was  liable  to  be  imprifoned,  and  therefore  his  promife  makes  him 
2  chargeable* 
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thargeable.  At  common  law,  they  arc  but  one  perfon,and  a  delivery  of       Fabiam 

goods  to  her  is  to  his  ufe.     Befides,  this  is  prbna  facie  z,  charge  upon        PlJht. 

him,  and  the  cuftom  only  makes  it  voidable^  as  in  cafe  of  infancy.    If 

an  executor  aiFume  to  •  pay  after  fix  years  elapfid,  he  is  chargeable  in    *  [  184  ] 

his  own  right,  though  he  might  have  avoided  in     So  here,  though 

he  might  have  avoided  it,  yet  having  promifed,  he  charges  him^ 

fclf. 

I  ARGUED  J  contra^  that  a  promifc  vi^ithout  con/ideratlon  is  void : 
fliat  here  was  none,  and  therefore  this  is  void.  That  here  was  no 
confideration,  becaufe  he  was  not  liable.  The  cafes  of  Barker  v* 
Foxj  2  SautuL  136.  and  i  Saund.  21a  are  both  exprefs,  that  the 
promife  was  void,  becaufe  it  did  not  appear  that  by  the  confident- 
tion  the  defendant  was  chargeable  with  the  debt,  [a)  It  is  not 
found  that  thcfe  goods  were  for  neceflaries ;  that  they  were  ufed  ia 
Ae  plainrifF*s  prefence ;  no  cohabitation,  but  the  contrary  found, 
and  fo  the  hufband  not  chargeable  according  to  the  cafj  of  Munby 
V.Scott,  [b)  But  here  (he  is  plainly  a  feme  foU  trader.  It  need 
not  be  in  a  (hop,  for  fome  trades  are  never  exercifed  in  (hops,  as 
particularly  this,  and  fo  is  PhiUips^s  Reading  in  manufcript  in  Mr^ 
Ligbtfoofs  cuftody  upon  this  cuftom,  which  I  have  f^en.  Then 
for  the  books,  all  that  I  can  find,  except  now  and  then  an  a^ertion 
Aat  there  is  a  cuftom  in  London  of  afemejole  trader^  is  the  cafe  of 
Bowettv.  Langhamy  {c)  held  by  Croke,Hutton,  and  Harvey, 
Jufticesy  that  if  the  hufband  intermeddle  with  the  trade  of  his  wife 
file  is  not  a  feme  foUy  but  if  he  relinquifh  it,  or  become  a  bank** 
nipt,  or  be  over  fea,  or  be  of  another  trade,  or  never  intermeddle  in 
It,  (he  is  within  the  cuftom,  thefe  are  words  of  the  book.  And 
by  Richardson  Onef  Jujiice^  he  who  fells,  ought  to  take  notice 
at  his  peril,  whether  a  feme  covert  or  feme  fole  merchant  by  the 
cuftom :  and  fo  is  Cro.  Car.  68.  and  it  is  there  agreed,  that  if  the 
hufband  at  the  fame  time  ufed  not  the  fame  trade,  or  meddled 
therewith,  (he  is  a  feme  fole  merchant',  and  in  Lit.  Rep.  31.  are  the 
words  of  the  cufton;i  as  returned  on  an  habeas  corpus  and  that  is  the 
true  meafure  of  knowing  it.  Where  a  woman  exercifes  a  trade  in  # 
which  the  hufband  intermeddles  not,  (he  (hall  have  all  advantages 
and  be  fued  as  fole :  now  here  it  is  found  that  he  intermeddled  not ; 
ihc  li^ed  apart,  and  ufed  the  trade  alone ;  the  goods  were  delivered 
to  her  for  the  carrying  on  that  trade,  fo  that  it  is  plain  he  knew 
her  to  be  fuch.  This  is  a  privilege  a  freeman's  wife  hath,  and  it 
is  not  fit  it  (hould  be  a  burthen  to  him.  By  the  cuftom  of  the  city 
(he  may  ufe  a  trade  alone,  fo  after  his  death  unlcfs  (he  marries  a 
freeman,  and  then  (he  lofes  that  freedom :  thefe  cuftoms  are  (acred. 
The  promife  was  not  till  her  death,  and  then  he  was  not  liable  *  «  r  jgr  l . 
in  any  manner  of  wife.  In  her  life  time  he  was  only  nameable 
for  conformity,  {d)  but  he  was  not  to  put  in  any  bail ;  neither  his  own 
peribn  nor  his  goods  were  chargeable,  only  (he :  now  (he  is  dead* 
If  he  had  intermeddled  at  any  time  during  her  life  or  pofleft  hlmfelf  of 

M  See  alib  Poph.  183.  and  March  lot.  {c)  Hetley,  9,  xo. 

{k)  I  Si4.  X09.  to  130.    t  Ler.  4.    1  [d)  See  Caudal  v.  Shaiv^  4  Term  Rep. 

Mod.  124.     I  Bac.  Abr.  296.  361. 
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Fab  I  Air  2ny  of  the  goods,  or  the  profits  of  fuch  her  trade,  he  had  been 
Plant  chargeable,  becaufe  that  it  would  have  been  an  intermedling ;  but  now 
here  this  confideration  was  no  advantage  to  the  plaintiff,  and  confe- 
quently  not  good :  as  to  the  wrong  to  creditors,  it  is  at  their 
peril.  But  no  more  than  in  thouiands  of  other  cafes ;  and  here  die 
plaintiff  knew  her  and  her  trade :  as  to  void  and  voiJabie^  I  (ay  it  is 
nothing,  becaufe  here  he  was  never  liable  i  for  as  to  the  executor's 
cafe  a&r  fix  years,  there  was  a  new  promife,  but  an  old  confide- 
ration continuing,  and  the  ftatute  was  pleadable;  fo  of  infimcy: 
here  was  no  obligation  upon  him.--^jfJjornatury  l^c. 

8c«  t  Com.  Afterwards  Rider  gave  judgment  for  die  defendant,  and  de<» 

S'fLm!^     dared  Trebv  to  be  of  the  fame  opinion. 

(»•  B.)  ^lurrr ,  For  it  deferves  confideration,  if  fuch  a  fern  file  iradir 

acquire  an  eftate  and  die,  and  the  hufband  poflcfs  himfelf  of  it,  if 

he  (hall  not  be  anfwerable  for  her  debts. 


Hilary 
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The  Third  of  William  and  Mary, 

I  N 

THE    king's    bench. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.     1 

Sir  William  Gregory,  Knf.^JuJiiccs. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 

Sir  John  Somers,  Knt.  Solicitor  General. 


Fowles  againft  Bridges.  Cafe  137^ 

Mcbaebnas  Terniy  2  TVtU.  ^  Mary^  Roll  29/r. 

QCIRE  FACIAS  brought  by  the  plamtifF  on  a  iude;menrre-  a  writ  of  error 
1^  covert    by  him  and  /i^r.  Nightingale   (fince  dead)    againft  does  not  abate 
Bridges.     The  defendant  pleads  that  the  plaintiff  and  Nightingali  by  the  ^th  of 
recovered,  and  the  defendant  brought  a  writ  of  error,  which  is  yet  fl^^ittb^l 
iepeading.    The  pbintiiF  demurs.  fc'ufa.adMtdUH* 

dmm  ihail  go  to 

I  URGED  for  the  plaintiff,  that  the  writ  was  abated  becaufe  of  the  hii  executor*. 
deadi  of  one  of  the  defendants.  Cro.  Car.  4^6. 

Hard.  151. 

But  by  Holt  Chief  Juftice  it  is  no  abatement  if  both  die,  for  a  ^^  *99- 
fare  facias   may  be  fued  againfl  the  executor   and    they  made  Jo^c^^m's.  1. 
parties  \  and  fo  that  was  overruled  [ai)  YeW.  sol/113. 

Co.Ent.  271. 
sBvlft.  231.      I  SaUc.  319.    3  Mod.  149.    i  Leon.  263.     3  Leoa.  68«    5  Com.  Dig.  Pleader  (3.  B.  x8.} 
1  Ld.  Raj.  71. 244.    4  Bac  Abr.  42. 

(«)  By  8  *  9  Wall.  3.  c.  if  there  be  of  aAion  rorviTet,theaaioa  Hull  not  abatej^ 
tno  or  more  pbintiffi  or  defendants,  and  bat  the  death  being  fuggefted  on  the  10II9 
11^  or  9io(«  of  tbem  iliali  diC|  and  the  cauie      the  furriYing  partiti  ma/  proved, 

N3  Th« 
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FoWLVf  Then  I  urged  that  xhtfcire  facias   was  of  a' judgment  on  a 

"•  ^^^      fuit  per  hillam  in  f«r.  »j/?r^,  and  th^ir  writ   of  error  was  of  a 

-    ,*.'*  ^  *      judgment  in  quadam  loquefa  (oram  Jac.  2.  wtt^^r  re^e^  &c.  that  this 

\i  2  (are  facial      Jo  ,      i        l'i%  /iTji  •         r  •         i_ 

^  brought  on  a    was  8  Variance  which  always  quaihed  the  writ  of  error,  as  in  the 

iudgiiKMii rept-    c^k  oi DightoTt  V.  Greenvil^  [b)  this  exception  moved;  and  they 

""R  ^^"'^  "d     ^^^^  ^^^  depend  on  it,  but  have  brought  a  new  writ  of  error.     So 

thet"^dF*e"r"r  was  the  cafe  of  Strode  v.  0/horn,  (r)     Error  on  judgment  in  tho 

defcribe  it  in  ihc  Common  Pleas  directed  to  Herbert  of  a  judgment  ror/ywi  vobiset 

timej'/  *J^        fociis  vejhu^  and  the  placita  was  coram  Bedingfield;  then  after  ifliic 

^'.fwdifnot  there  isan  entry  ofBEDihGFiELD*s  death,  and  ay«^f^^// of  Herbert, 

thereby  rcipQ-      and  held  il!,  though  urged  that  the  proceedings  till  judgment  were 

▼«*•  tlacita^  for  that  all  refers  to  placifa  at  firft  though  in  two  reigns  ; 

^R*ii>u>r  7C4.  '^^^^  '^  ^^  P^^  b'tllam  in  curia  noftrai  the  books  are  plain  in  it,  certU 

tyer,  105.  i73t  orari  to  remove  a  record  in  curia  «g/?r/j  which  was  in  cur.  prede^ 

Carth.  15S.        cijforisy  held  ill,  Dyefi  2o6*  i   Rolls  Abr.  752,  are  feveral  cafes. 

'c!fV^*  *^^    ^^*  '^  "^  obje^on  to  fay,  that  it  may  be  tl  Juperfedeas  though  no 

\  s2[k.'*64.       record  be  removed,  as  in  cafe  of  a  tranfcript  out  of  Ireland.     It  is 

%  wilf.  151.       not  according  to  Marches  Rip,  10.    That  is  on  a  particular  reafon, 

*T«m.Rr       becaufc  of  the  peril  of  the  feas,  and  the  writ  there  (ball  have  the 

\^^^'    ^^     feme  cfkA  as  another  here.     But  fuppofe  a  writ  of  error  at  Ireland 

♦  r  i8t  1     ^"  another  judgment,  they  may  proceed  below,  becaufc  no  writ  of 

r  '   M     iprror  in  that  caufe.;  if  judgment  be  by  default,  and  fuch  writ  as  this 

brought,  and  a  reverfel,  no  judgment  can  here  be  given  upon  fuch 

revcrfal,  becaufe  not  the  fame  caufc:  it  is  hard  to  imagine  that  a 

wri^  which  can   have  no  efFeS  ibould  be  tl  fuperfedeas.     Suppofe 

a  writ  of  error  in  the  ExcH^qjJER  Chamber  on  an  adUon  here, 

>vhere  it  lies  not,  as  in  fuit  by  original,  appeal  of  felony,  or  the 

like,  that  could  never  be  zfuperfedeas.     It  is  true,  allowance  of  a 

writ  of  error  is  Tifuperfedeas^  but  it  muft  be  in  the  fame  caufe.  Then 

for  their  averment  t)f  identity,  that  cannot  help  it,  becaufe  made 

againft  the  record.    And  for  thefe  reafons  we  had  judgment  for  the 

plamLifF. 

^«^«2J**  Note,  As  to  abatement  by  death,  the  law  fcems  plain,  that  the 

ChLi!2nZn  «  ^^^^  ®f  ^^^  plaintiff  in  a  writ  of  error,  abates  the  writ,  as  is  the 

judgment  in  the  cafc  of  Holland  V.  Jackfofty  Bridgm.  78.  [d)     The  C2.k  of  £  or  I  of 

^^hf"*  tf^rTn**  i?i^r//7»/,  Telv.  2c8,  209.     In  cafc  of  error  here  in  judgment  la 

JJrr/To.'i^Md  ^^^  Common  Pleas,  death  of  the  defendant  doth  not  abate  the  writ^ 

|H>t  ihe  record  according  to  the   cafe  of    Bromley  v.   Littleton^    Telv.    113.    (/^ 

'\^**dtath"of'''***  ^^^^\   here  on  judgment  in  the  Comrpon  Pleas,  in  dower;  the 

J  t' erth."  pUin-  defendant  in  error  dies  ;  the  plaintiff  fues  two  fcire  facias  and  twq 

tiffrr  the  de-  uthils  returned  againft  the  executors,  and  then  proceeds  to  examine 

•UiMlhT  ^'T  ^^^^ »  ^^^  ^^^^  *^  ^^ P^'g^t  do  fo,  and  the  executor  was  thereby 

W^or,  701.      Tbeol.  Dig.    Bk.  la.  c  2.       Ydv.  zoS.      Bri<Jg.  78.      2  Bulft.  431.       Holt  1.  64c 
tff,  C«r.    1^   296.    Salk.  »6i.  319.     5  Mod.  33S.     i^Mpd.  150.    i  Ld.  Ray.  144,    Pougl.  352, 

{h)  Ante,  36.    Cartb.  3.  1 5S.    4  Modi  (d)  Sec  the  fame  cafe  under  the  naaie  of 

247.     %  Vent.  321.  Darccy  v.  Jackfon,  Falm.  123.  149.  224, 

(r)  Ante,  3.  a6,    Qonb*  113.     Hi4t.       i  HoU  Rep.  73.  301.     Moor,  622.  '  CrI 
^^^  Ei'»-  719-  774«     I  Roll  Rep,  85. 

^0  S.  p.  Noy.  126^ 
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made  a   party.     But  to  me  it  feems   otherwife  in  cafe  of  thIe       " 

Exchequer  Chamber,  for  there  according  to  March  72.  the 

record  remains  here,  notwithftanding  error   in   the   Exhequer 

Chamber,  otherwife  on  error  here  in  the  Common  Pleas.     Beftdes, 

no  record  that  is  removed  into  this  court  is  ever  renianded.     The 

Exchequer  hath  no  record  there,  but  only  a  tranfcript\    there   is 

only  an  authority  as  it  were  by  commiflion  between  thole  partiqj.  {f) 

And  fo  is  Burnet  v,  Foxy  2  Keble  594,     An  affidavit  of  death  of 

one  of  the  defendants  in  error  in  the  Exchequer  Chamber,  the  court 

would  do  nothing  in  it;  but  the  executors  fued  a  fcire  facia s^  and 

had  judgment  and  execution ;  and  fo  is  Cremer  v.  Humbjton^  2  Keble 

467.  520.    The  defendant  in  error  in  the  Exchequer  dies,  a  fcire 

facias  to  executors  was  denied  as  for  a  delay ;   and  the  difference 

allowed  between  this  court  and  the  Exchequer;  for  in  one  the 

record  is  aftually  removed,  and  in  the  *  other  there  is  onlyacomr     *  C  ^^^  1 

miffion,  and  that  is  between  the  parties  and  no  others ;  but  in  the 

cafe  oi  Bowes  v.  Pawlety  Moore  701.  pL  974.  {g)  the  defendant   in 

error  in  the  Exchequer  Chamber  dies  after  in  nullo  ejl  erratum 

pleaded,  and  yet  they  proceeded  to  reverfal  without  a  new  writ  di 

records  quod  coram  nobis^  &c.     And  in  that  cafe,  in  Hilary  Term,  27 

Car.  2.  in  the  King's  Bench,  3  Keble  571.   Reftitution  was  granted 

upon  motion  on  an  execution  fued  after  death  of  the  defendant  in 

error,  becaufe  per  curiam  no  abatement^  hat  fcire  facias  ought  and 

might  have  been  to  executors. 


(/)  See  Vicars  V.  Haydon,  Cowp.  343. 


U)  S.  Q  Crp.  EUz.  653, 


Kemp  againft  Andrews. 
Michaelmas  Temiy    %  Will  &  Mary^  Roll  289. 


Cafe  ijt. 


T**  H  E  plaintiff  declares,  pro  eo  quod  he  and  one  J.  N.  and  J.  P.  ^^  ,„  ^aion  of 

now  deceafed,  whom  the  plaintiff  furvived,  were  in  the  life  tnwtr  brought 
time    of  the  faid  J.  N.  poffcffed  as  of  their  proper   goods  and  >>y  ^«  f"«^*»^^f 
chattels,  vi%.  a  (hip  called  the  Streights  Merchant  with  its  ?n2!!in,^"Mll? 
apparel  and  diverfe  other  goods,  to  the  value  of  twenty  thou&nd  not  be  pleaded  in 
pounds,  and  being  fo  poffefled  did  lofe  them,  and  they  came  to  the  **^»  ^^^  ?? 
defendant's  hands  by  finding,  and  he  in  the  life  time  of  the  (kid,  J^^Ind  tht 
&c.  converted  them  to  his  own  ufe. — ^Thc  defendant  venit  et  defendit  plaintiff  were 
vimet  injuria  quandoy  Vc.'alfio  non^  quia  dicit  quod  the  plaintiff  et  j^'»n«  «««*"«»» 
fr^ee).  N.  and  J.  P.  long  before  the  times  in  the  declaration,  uoo^  Ly n^ht 
and  the  (aid  feveral  times,  &c.  were  merchants,  and  as  joint  mer-  of  furvivorihip ; 
chants  for  their  common  profit  were  poffeffed  of  the  faid  goods,  and  ^^"^ '^f  f*  ??"' 
that  by  the  law  of  merchants,  and  the  law  within  the  kingdom  of  ^7fed  pa^ne^ 
England  ufed  and  approved,  there  is  not  or  ever  was  any  right  of  ought  to  join, 
furvivor(bip  between  joint  merchants ;  that  J.  N.  before  the  exhi-  'V*  "**"*'^^ 
biting  of  the  bills  died,  and  made  J.  D.  his  executor,  who  proved  tn/^Tr""  ^^ 
S.  C.  Poft,  SS9.    S.C.sLcT.igo.    S.  C.  Garth.  170.    S.C.sSalk.  i.    S.C.iaMod.i.    S.C.Holt, 
il^    S. C.  Ray.  Eat  507,    Co.  Wt.  x8i.  199.     %  RoU  Abr.  87.    i  Vem.  217. 
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KiMP         the  will,  Mid  IS  yet  living  4  that  J.  D.  died  alfo,  and  made  R.  S.  his 

'*'•  executor,  who  proved  his  will,  and  is  yet  living,  et  hoc  paratus  eft 

'  *     vertjicare  unde  petit  judicium  Ji  a^Hon* '^  ^c, — ^The  plaintiiF  demurs, 

and  (hews  for  czxjSc^  quod  placit*  aitingit  ad  general*  exit*^  incerf  ejl 

it  caret  forma. 

I  ARGUED  that  the  matter  of  this  plea  is  ilU  that  though  in 
point  of  intercft  there  is  no  furvivorfliip,  yet  in  point  of  remedy 
there  is ;  and  all  that   the  books  fay,  is,  that  the  executor  of  the 
party  deceafing,  (hall  take  account  againft  the  furvivor  per  legem 
nurcator^  and  To  is  3  Leon,  caje  354.  2  BrownL  99.     The  writ  in 
the  regifler  i^S*  ^'  ^'  ^^7-  '^  °^y  ^^  charge  the  furvivor  with 
account,  Co,  Lit.  172.     And  though  we  are  liable  to  account,  yet 
^  r  189  1     that  doth  hot  take  away  *  our  a£tlon  for  the  whole,  for  after  a  re- 
•  *  *      '     covery  we  are  ftill  accountable  as  receptor^  denari$r\  Wr.     Befides, 
there  is  no  inconliftency  in  the  law  for  to  have  a  furvivorfliip  ia 
point  of  remedy.    Further,  here  it  may  be,  becaufe  that  the  exe* 
cutor  and  the  piaintifF  cannot  join ;  fuppofmg  them  tenants  in  com* 
mon,  yet  both  Ihould  h^ve  joined  in  this  perfonal  action,  and  the 
aftionfliall  furyive  for  the  whole.  Lit.  Jelf.  315.     Covenant  be- 
tween three  having  a  joint  ftock,  furvivor  aJone  (hall  have  the 
aftion,  Echfton  v.  Qip/hamy  2  KebU  338,  339,  {a)  Bro.  «  Joinder'^ 
28.  35.     But  theii  fiippofing  it  ill,  yet  no  advantage  is  to  be  taken 
of  it  by  plea  in  bar,  for  we  have  a  caufe  of  a6lion,  and  this  is  only 
to  fliew  us  how  to  bring  a  better  writ,  which  is  only  in  abatement ; 
it  is   no  more  than  jointenancy  in  cafe  of  land,  or  claiming  die 
whole  landwhen  our  right  is  only  to  a  moiety,  and  therefore  this 
matter  ought  to  have  been  pleaded  in  abatement,  for  it  is  not  to  the 
inerits  of  the  caufe ;  for  in  the  cafe  of  Hall  v.  Huffaniy  Hilary 
Term,  18  Car.  2.  3  Keh.  737.  (^J  where  this  is  allowed  (which  is 
the  only  cafe  I  know  of)  that  was  in  abatement,  and  yet  on  a  nevip 
a£bion  in  3  Keh.  798.  it  was  (aid  th^t  they  and  the  executors  couI4 
pot  join,  but  the  executors  fliould  come  in  upon  the  recovery  of 
rfieir  fhare. 

Per  Curiam,  This  can  never  be  a  good  har^  fo  that  yft,  do  not 
coiifider  whether  the  executors  muft  or  can  join. 

Judgment  for  the  plaintiff,  (c) 

(*)  S.  C.  I  Sannd.  15?.  347.  nlea  wouM  have  been  good  in  tbatement. 

{h)  S.  Ci  F^eem.  4O8.    %  Ler.  188.  But  fee  Co.  Lit.  182.  a.   Hall  v.  Hufiaxn. 

^^%.  a  Lev.  Z28.     Smith  ▼.  MUward,  x  Lutw; 

(r)  S*  Ck  3  ^aik.  |.  U  i«  faid  that  the  1493.    Martin  t.  Crump,  2  SaJk.  444. 
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Kemp  againji  Andrews.  Cafe  139. 

Mchaelmas  lernu,  2  IVill  ^  Mary^  Roll  29O. 

CPECIALTY,  declaring,  that  the  plaintifF  and  G.  N.  and  ToafpecWac- 
^  J.  P.  whom  the  plaintiff  furyived,  in  the  lives   of  G.  N,  and  b^ugJtty  the*" 
J.  P.  were  apud  Mecho  in  partthus  tranfmarinisy  viz.  at  Su  Helen's  furviTor  of  joinit 
in  warda  de^  he.  poffefTed  of  the  goods  and  chattels  following,  &c.  p«rtnert  on  the 
to  the  value  of  fifteen  thoufand  pounds,  as  of  their  proper  goods  {he  defeSdSt 
and  chattels,  and  fome  goods  being  at  Mecho  aforefaid,  being  an  may  plead  in 
infidel  country  in  Africa^  and  inhabited  by  barbarous  people,  vi%.  fi>ftment  the 
at  London  aforefaid,  were   direfted,   ordered  and  appointed  to   be  {haT^w  u  ^* 
leaden  and  tranfported  in  and  upon  the  (bip  of  the  plaintiff,  and  benefit  of  fur- 
Gn  N.  and  J.  P.  called  the  Streights  Merchant,  ufque  et  ad  ▼ivorAipj  and 
fert^  de  London^  and  that  no  other  proper  or  poffible  means  then,  JJ^^j^oHhe 
or  ever  after,  could  be  had  for  the  trainfport  of  the  (kid  goods  than  deceafed  partneis 
in  and  upon  the  fuid  (hip.     That  the  faid  ihrp  was  then  and  there  ^'"sht  to  join, 
ready  and  fit  to  receive  and  tranfport  the  faid  goods  according  to  the  S.c.  Ante,  i8«. 
appointment  aforefaid ;  that  the  (aid  ^oods,  by  reafon  of  ftay  there,  *  ^'^*  ^*^*  ^^^ 
were  expofed  to  manifeft  aqd  undoubted  peril  of  captures  and  fpoli-  s.  c.  Holt.  545. 
atiops  by  the  barbarous  inhabitants  aforefaid;  that  the  defendant  s.c. 3 Lev. ago, 
knowine;  the  premiffes  and  malicioufly  intending  to  deprive  the  faid  ^ *^*  ^*^' 
pI^ntifFand  G.  N.  and  J.  P,  of  all  means  for  tranfporting  the  faid  s.  c.  la  Mod,^. 
goods  and  all  profits  of  the  fame,  and  the  fame  to  expofe  to  the  s.  c.  sSaiicu 
hipines  and  (poliations  aforefaid,  did  with  force  and  arms  take  the     *  [  190  ] 
£ud  fliig,  ana  carry  her  to  places  unknown,  &c.  by  reafon  whereof 
die  goods  necefiarily   remained  there,  and  thereby  by  reafon   of 
captures  ani  fpoliations  aforefaid,  the  goods  were  fpoiled,  damnified 
and  utterly  loft  ad  damnum  of  the  plaintiff  ten  thoufand  pounds* 
The  fame  plea  as  above  pleaded  y  the  iame  demurrer  \  and  ^e  (^me 
judgment  for  the  plaintiff^ 

The  King  againfi  Taylcr,  Cafe  140. 

p*  R  R  O  R   on  a  judgment  upon  an  indi<3ment  of  peijury  in  An  Indiament 
BriJloU     The  indidment  is  for  a  perjury  before  a  commiffioner  ^o^W^ryo" 
for  taking  affidavits,  zoTiA\x^%  contra  fonnam  Jiatut.  and  doth  not  mu.i'ftatethat 
£iy  voluntaries  and  dierefore  ill,  3  Infi.  167.  Cro  Eliz,  147.  201.-—  the  offence  wai 
And  the  indiftment  is  qui  nec^  Vc,     And  for  thefe  errors  it  was  re-  ^Vfi^  and  cor- 

yerfed.  ruptly  comimU 

$.  C.  Skin.  40],    S.C.Holt.  543.    Cro.  EH  a.  147.    Hetley,  11.    a  Leon.  2x1.  114.      3  Leon.  130. 
faTiL  43.    3  Bac.  At»r.  817.     1  Hawk.  P.  C.  cb«  69.  U  27,    Cafes  in  Crown  Law«  a  edit.  65.  39x. 
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Cafe  141* 


The  King  dgaitift  Yates. 


A  perfon  com-    T^  H  E  defendant  was  committed  to  the  prifon  of  Hull. 

snitted  at  Hull         X  '^ 


lor  kigb  trtafim  \ 
cnnot  enter  hU 
'  prayer  for  trial 
in  the  Ktng*t 
Bench  \  for  the 
%l  Car.  2.  c.  %i, 
is  to  be  taken 
rejptaively. 

S.  C.  Holt.  S3. 
Comb.  6. 
SaUc  103. 
3  Com.  Dif. 

470. 

3  CoBA.  T)^%, 

4i55- 


I  MOVED  to  have  his  prayer  entered,  bccaufe  it  was  for  treaibn, 
that  he  might  be  tried,  &c. 

Per  Curiam.  You  cannot  make  a  prayer  here,  becauie  it  is  to 
be  for  the  next  afffes  for  the  place. 

I  URGED,  that  it  was  in  the  djsjuh£Hve,  and  we  might  make  oof 
prayer  either  the  firft  day  there,  or  the  firft  week  here. 

Per  Holt  Chief' J ujf ice.  It  muft  be  taken  refpe£Hve^  for  odier^ 
wife  all  the  felons  in  all  the  eaois  in  England  muft  be  difcharged. 
For  if  they  are  committed  juft  af^er  the  affixes,  and  come  higher> 
thev  muft  be  bailed,  if  not  mdided  before  the  end  of  the  firft  term  ; 
and  if  not  tried  the  fecond,  muft  be  difcharged ;  and  yet  they  can- 
not be  indided  but  in  the  county  where  the  offence  was  committed^ 
which  can  never  be  thought  the  intent  of  that  ad.  (a) 

[  191  ]  ♦  I  URGED  the  privilege  of  this  aft,  the  liberty  of  the  fu1]je£^,  the 
inconveniencies  on  the  other  fide,  that  then  a  fecretary  of  ftate 
mi^ht  fend  a  man  to  Hull  or  Canterbury  where  affixes  are  rare,  and 
he  IS  certainly  a  prifoner  for  a  year  or  two,  which  fpoils  the  true 
intent  of  our  law-makers,  for  then  flavery  would  be  as  rife  as  before 
the  making  of  the  a£t  Then  for  the  inconvenience  objeded,  that 
would  be  remedied  by  an  equitable  conftru£^ion  of  the  claufe  ^  where  . 
the  king's  witneffes  cannot  be  ready.**  But  per  Curiam  no  re* 
lief  for  my  client. 

Then  I  urged,  that  the  treafon  laid  to  my  client's  charge  was 
done  on  the  fea,  or  beyond  the  fea,  vi%*  fending  lead  to  France'^ 
and  that  might  be  tried  any  where,  [b)  wherefoever  the  king  pleafed« 
So  at  laft  we  got  him  bailed. 

See  Platt*t  cafe.  Cafes  in  Crown  Law,  144. 

Note,  It  was  refolved  by  the  fame  juftices,  that  a  man  baile4 
cannot  make  his  prayer :  in  the  earl  of  Jylejburfs  cafe. 

the  UbtBt  ctrfUM  i€t,    Comb.  41 1 .    Saik.  103.     12  Mod.  x  1 7.    Holt.  84, 


A  perfon  com- 
wittcd  for  trea- 
fon enable  by 
fpecial  commif- 
iion  may  be 
bailed  by  the 
King^s  Bench. 

A  prifoner  sd' 
mated  to  Bail 
cannot  make 
|):s  prayer  under 


{a)  The  bttemt  evrfyt  t£l,  31  Car.  2.  c. 
1.  f.  7.  by  which  it  is  enuded,  <*  that  if 
«*  any  perfon  who  fhall  be  committed  for 
**  trcafan  or  felony  plainly  and  fpeciaily 
*'  expreiled  in  the  warrant  of  commitment^ 
**  upon  his  prayer  or  petition  in  open  court 
**  the  firft  week  of  the  term,  or  the  firft 
•*  day  of  the  ftflfion  of  oyer  and  terminer, 
<*  or  general  gaol  delivery,  to  b«  brought  to 
^(  his  trial,  ihail  not  be  indided  fome  time 
**  in  the  next  term,  feffions  of  o)cr  and 
<<  tcmuncr  and  general  ^aol  deliveryi  after 


*'  fuch  commitment,  the  juftices  of  die  614 
<*  court  {hall,  upon  motion  in  open  ooor^ 
"  the  laft  day  of  the  term  or  feffions,  fe^ 
**  at  liberty  the  prifoner  upon  bail,  unleiii 
^  rt  appear  upon  oath,  that  the  witnefles 
*<  for  the  king  could  not  be  produced  the 
"  fame  term  or  feflions  1  and  if  luch  pri^ 
*<  foner  upon  his  prayer,  &c.  (hall  not  be 
"  indidted  and  tried  the  fecond  term  o^ 
«  fe^on  he  ihall  be  difcharged.** 

{b)  See  the  ftatutes  33  Hen,  9.  C*  %\% 
and  35  Hen.  $.  c.  %% 
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Barker  againji  Dormer.  Cafe  142. 

Hilary  Term^  i  Will.  £5f  Mary^  Roll  635,  or  505. 

'TpHE  plaintiff  declares  in  covenant,   for]  that  William  Barker  Tlie  affignee  of 

deceafed  being  feifed  of  certain  lands  in  the  county  of  Limerick^  •  rcYcrfionof 

in  the  province  of  Munfter^  in  the  kingdom  of  IrelancL  made  a  leafe  i*""^* !"  i^fW 

thereof  to  Thomas  rage^  habendum  to  nim,  his  executors,  admi-  anaaionofcovc- 

niftrators,  andaffigns  for  thirty-one  years,  rendering  and  paying  yearly  nant  in  Ergiand 

two  hundred  and  fifty  pounds  in  the  infurance  office  in  London^  upon  ^^^^^\^'' 

the  firft  day  of  May  every  year,  by  deed  indented ;  wherein  the  kffce,  although 

faid  Page  for  himfelf,  his  executors,  adminiftrators  and  affigns,  cove-  ^^  leafcbema4e 

Hants  to  and  with  the  faid  Wtlliam  Barkery  his  heirs,  and  affigns,  [onuhfii^xl 

that  he  the  faid  Page,  his  executors,  adminiftrators,  or  affigns  would  prefs  covenant 

well  pay  during  the  faid  term,  thf:  faid  annual  rent  of  two  hundred  ^y  ^«  iefl*eeaDd 

and  fifty  pounds  at  the  place   iforelaid:    that  Page    entered  and  ^cy&'J^' 

enjoyed  :  that  the  faid  friUiam  Barker  being  fo  feifed  of  the  rever-  and  truly  pay 

iion  bargained  and  fold  the  lame  to  the  plaintiff  for   a  year,  and  th«  ««'  at  fuch 

afterwards  the  next  day  concejftt  the  reverfion  of  the  reverfion  afore-  ^^^f^foAhe^ 

(aid :  that  the  eftate  and  term  of  Page  lawfully  came  to  the  defend-  Hen.  8.  c.  37. 

ant,  whereby  he  entered,  and  hitherto  enjoyed  the  fame :  that  two  "^^'y^^  «'vea  the 

hundred  and  fifty  pounds  was  arrear  on  i  May  1688,  and  not  paid  !?!r<ri^**?' 

that  day,  according  to  the  form  ot  the  mdenture,  et  Jtc  convention  trantfer  any 

infregit  ad  damnum  three  hundred  pounds,  frhv'ity  •fcmtraa 

-'     ^  *  to  the  affignee  fo 

•  The  defendant  in  propria  perjona  fua  venit  et  defendit  vim  et  ^^J?  ^^^  ^^* 

fnjuriay  bfc.  et  dicit  quod  cur'  domini  regis  et  regime  regno  Hibem^  and"Siercfore?t* 

conufance  of  the  plea  aforefaid  ought  not  to  have,  quia  dicit  that  can  only  be 

the  lands  in  the  declaration  mentioned  are  and  always  were  fituate  *>^o"g*»«  ^  the 

jn  die  kingdom  of  IrelaneLout  of  England :  that  there  are,  and  time  Chit?  Scing'* 

out  of  mind  there  were  in  the  faid  kingdom,  feveral  courts  of  record  local  cm  only 

of  the  king  and  queen  and  their  predcceffors  before  judges  of  thofe  fuppo^an  aaion 

courts  for  the  time  being  for  trial  and  determination  of  all  pleas  in  where 'thrcftttc 

all  anions,  real,  perfonal,  and  mixed,  within  that  kingdom  arifing ;  lies. 

that  all   pleas  touchin?  the  validity  and  effe£b  of  any  grants  or  s.  c.  3  Mod. 

affignments  of  any  lands  lying  in  Ireland,  and  the  rights,  &c.  are  |3^'  g^,,^  ^^ 

determinable  in  courts  there,  and  that  the  caufe  of  action  in  the  s.c.Carth.iHa. 

declaration  fpecified  arofe  in  Ireland,  absque  hoc  that  the  eftate,  7  Co.  a. 

term,  and  intereft  of  Thomas  Page  in  the  premiffes,  came  to  the  yj"  t°* 

defendant  at  l^ndon,  or  elfewhere,  out  of  the  kingdom  of  Ireland,  cro.  Car."  184* 

pmdo  et  forma,  as  by  the  declaration  is  fuppofed  5  et  hoc  paratus  ejl  Jones,  43. 

verificare,  unde  petit  jud.Ji  cuf  hie  f>la^itum  pradi4I*  ult^rius  cogno^  \  s^u'nd^i's 

ken  velit  auf  debeat,  ^c,  Lich?  i^^\  * 

The  plaintiff  demurs ;  and  fhews  for  caufe,  that  the  traverfe  is  ill,  2  Lev.  80. 
and  the  plea  uncertain,  and  wants  form,    The  defendant  joins,  3  Lc^-  ^bs- 

•^  ^    f  t  J  earth.  177. 

^y^*  I  Sid.  x66. 


Cro.  £liz.  636. 
^  _  .,,^.-  3jIC,  Abr.  1 

I  V^iM;  ^8j.     I  Wi|£  2J.    ^  Mod.  yi,      J  Purr.  1*71,    6  Mod,  i^    3  Tcxm  Rep.  393.  584. 

My    *  [  19^  ] 


Mo^.Ca.  194*     J,Wnf.  165.      »  Com.  Dig^  tit.      "  Covenant''  fB.  3.)  (c.  3.)      i  Bac.  Abr.  34/35, 
"    *  "  -  .-   .  1  Tcxm  Rep.   toi.  c8a. 


i88  Hilary  Term,  3  William  and  Mary,  in  B.;R. 

Bakker  My  argument /^r  the  plaintijf  was  to  the  effeft  following, 

DoAMXK.       Thequeftion  is,  if  here  be  any  matter  difclofed,  to  ouft  this  court 
of  its  jurifdiSion    which  is   ancient  and  general,  and   prefumed 
to  extend  to  all  perfonal,  real,  and  mixed  actions  before  magna 
CHARTA ;  and  ever  fince  to  all  perfonal  ones  by  original  or  bill. 
To  ouft  this  court  they  muft  fhew  that  your  lordihip  cannot  deter- 
mine  it,  and  that  another  can ;    they  muft  both  concur  to   take 
X  Com.  Dig.  65.  away  the  jurifdi49ion  of  this,  and  give  jurifdiftion  to  another,  and 
fo  is  2  Hen.  7,  pi.  17.     And  that  cafe  was  obfervable :  the  prior  of 
Hiintingtonhnngszvivit  on  the  flatute  of  5  Rich.  2.c.  j.uhi ingrejhi$ 
non  datur  per  legem  againft  divcrfe  men  of  Huntington^  fuppoiui^ 
See  I  Hawk.       their  cntrv  into  feven  acres  of  land ;  they  plead,  that  it  was  hefi 
P.  C.  175.         ^f  ^j^g  bailiffs  and  commonalty  of  Godmanchejier^  as  of  their  manor 
of  C.  and  alledged  a  corporation  in  them  by  prefcription,  and  that 
the  manor  is  of  ancient  demefne  of  the  king,  and  pray  judgment  if 
the  court  could  hold  plea;  and  held  none,  becaufe  no  land  was  loft, 
but  only  damages.     Secondly,  No  jurifdidion  given  to  anodier 
court.    Now  if  this  plea  fiiils  in  either  of  thefe,  it  is  with  die 
plaintiff. 

*  [  '93  J        •  First,  As  to  the  locality  of  the  aSion,  I  conceive  there  is  a 
great  difference  between  the  rule  of  law,  that  the  law  (hall  draw 
the  trial  to  it  in  an  a£tion  of  this  nature,  and  the  confequence  they 
would  infer,  that  this  court  (hall  be  oufted  of  its  jurifdidion  of  fuca 
locality :  But  first.  Covenant  m  its  original  nature  is  a  tranfitory 
aftion,  and  fo  it  is  reckoned  in  the   ftatute  of  Weftminfter  the 
firft,  chap.  35.  which  reftrains  inferior  courts  from  compelling  men 
to  anfwer  before  them  of  contra£b,  covenants,  or  trefpafles  done 
without  their  jurifdi£tion ;  and  fo  it  is  deemed  by  Coke,  2  InJ^^ 
229,  231.  where  he  reckons  covenant  amongft  debt,  detinue,  and 
contraSs,  which  are   nulUus  loci,  and  therefore   at  common  law 
might  be  alledged  in  another  place  than* where  made  or  did  arife. 
It  is  merely  perfonal,  and  founds  only  in  damages ;  the  land  is  not 
recoverable  in  it,  nor  in  queftion  any  more  than  a  title  may  be  in 
trcfpafs  for  taking  a  tree,  or  the  like.     I  muft  agree,  that  debt  (if 
all  here  in  England)  againft  affignce,  is  local;  becaufe  it  refuits 
purely  from  the  privity  of  eJiate,2xA  arifes  only  from  the  perceptioi^ 
of  the  profits;  but  covenant  is  perfonal,  and  doth  not  fo  mucl| 
favour  of  the  realty,  as  debt ;  and  fo  it  is  held  in  Kitchin  v.  Compton^ 
Trinity  Term,  15  Car.  2.  Roll  1256.  reported  in  Sid.  157.  {a) 
Leafe  for  years,  and  covenant  to  repair,  which  is  ftronger  tl^n  ours, 
the  leffor  fells  the  reverfion  of  part  to  A.  and  of  another  part  to  B« 
they  may  join  in  covenant,  though  moved  that  they  could  not,  be-> 
caufe  in  the  realty;  but  overruled  here,  becaufe  Littleton*  s  Tenures 
warrants  a  rejoinder  in  a  perfonal  aAion  ;  and  fuch  is  this.     This  is 
not  an  adion  upon  a  covenant  in  law,  but  an  exprefs  one  to  pay  fo 
much  money.     I  muft  agree  that  he   is  obliged  at  common  law 
becaufe  of  tne  eftate,  but  when  obliged  it  is  a  perfonal  obligadoi^ 

{a\  S.  C.  under  the  auDC  of  Kiuhia  T»  Bttll^Ity,  Ray.  So.    i  Ler.  lo^.    i  Keb.  565; 
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and  his  executors  are  chargeable  with  the  money  if  unpaid.  It  is  Barker. 
true,  the  plaintiff  may  eitfier  diftrain  or  bring  debt,  and  then  it  Dormsr- 
favours  of  the  realty ;  or  he  may  bring  covenant  upon  the  exprcfs 
covenant,  and  then  it  is  a  perfonal  tranutory  action,  and  follows  his 
perfon,  and  may  be  compared  to  a  perfonal  annuity  which  is  a  tran- 
iitory  action,  and  may  be  brought  in  one  county,  and  feifin  allcdgcd 
in  another,  as  is,  21  Edw.  4.  33.  Suppofe  his  afligns  had  been 
party  to  the  indenture,  they  agree  this  adtion  lies  well  here :  then 
in  cafe  of  an  exprefs  covenant,  upon  his  acceptance  of  the  eftatej 
the  covenant  becomes  as  much  his,  as  if  he  were  party  to  the  in- 
denture ;  as  acceptance  of  letters  patents  importing  a  leafe  with  ♦  *  f  I94  3 
provifoes  in  it  from  the  king,  the  taking  of  the  land  makes  him 
liable  to  an  adion  of  covenant  even  by  the  ailignee  of  the  reverfion; 
according  to  Brett  v.  Cumberland^  Cro,  Jac.  521.  {b)  An  exprefe 
covenant  imports  an  exprefs  perfonal  contrail  and  agreement  be- 
tween all  die  parties,  and  aflignees  bein^  named,  whofoever 
becomes  affignee  becomes  party  thereto,  and  is  bound  thereby  as 
much  as  the  perfon  named ;  ana  in  truth  he  is  named  by  defcription 
as  much  as  can  be«  An  exprefs  covenant  is  always  greater  in  con- 
£deration  of  law  than  an  implied  one,  for  that  can  reftrain,  qualify, 
and  controul  the  other ;  fo  that  by  the  former  the  aflignee  becomes 
privy  to  the  contraft.  It  may  be  objeded,  that  by  the  ftatute  of  32 
Hen.  8.  c,  37.  it  muft  be  agreed  that  the  very  privity  of  the  contract 
between  leitor  and  leflee  is  transferred  to  the  grantee  of  the  rever- 
fion, andfo  is  Brett  v.  Chamberlandj  and  Thurfiy  v.  Plants  Sid.  401. 
I  Saund.  237.  (c)  Grantee  of  a  reverfion  brings  covenant  in  London 
for  rent  of  lands  in  Lancajhire ;  and  held  to  lie,  though  debt  would 
not;  but  this  is  againft  an  aflignee  of  a  term,  who  is  bound  at 
common  law  only  by  the  privity  of  eftate.  But  I  anfwer,  that  is 
not  the  fole  reafon  of  it,  for  here  being  an  exprefs  covenant,  and 
himfelf  named  by  defcription,  there  is  a  privity  of  contrail  created 
between  them,  for  he  is  as  liable  as  the  leflee,  and  when  he  is 
named  he  is  not  a  perfe£l  ftranger  to  the  contrail;  and  they  cannot 
fliew  any  cafe  where  covenant  was  held  local  when  againfl  an 
affignee,  becaufe  he  is  become  quafi  a  party :  debt  and  covenant  by 
implication  are  held  fo  in  abundance  of  cafes,  as  Cudmore  v.  Boards 
&#.  Car.  183.  is  debt,  Stacy  v,  Bretton^  Cro.  Jac*  446.  that  was 
becaufe  contradiSory  in  faying  permlfit  apud  London'  prad.  dom*  * 

III  SuRREvyirr  in  decafu.  Note,  leflbr  hath  eleftion  to  go  either 
mixA  leflee  or  aflignee  on  exprefs  covenant,  Batchelor  sj.  Gage, 
Jmes  223.  Cr9.  Car.  188.  Norton  v.  Jckland,  Cro.  Car.  508.  and 
die  firft  execution  fhall  be  a  bar,  and  the  laft  may  have  an  audita 
querela  thereupon.  Affignee  when  named  is  not  obliged  purely  for 
the  lake  of  the  privity  of  eftate,  IJied^s  cafe^  i  Ander.  pL  148, 
Covenant  to  renew  or  make  a  new  leafe  within  or  at  the  end  of  a 
term  is  held  to  lie  by  an  affignee  of  a  term  againft  the  grantee  of  the 

{f)    $.  C.    Poph.   136.     See  alfo   3     .     (c)  S.  C.  i   Lev.  259.    i    Vent.  jo. 
Bttlft.  163.  Godb.  276.     1  Roll  Rep.  359.      2  Keb.  439.448.  492.  Duugl.  187. 
s  RoU  Rep.  63.    Dougl.  187.  {H)  See  Palmer  vri:atv4tds>  DougU  18-, 
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BikRxiR       reverfion   (d) ;   it  is  true  there  is  judgment  on  another  point,  viz.  a 
DoRMKK.       ^"'^  '"^  ^^^  declaration ;  but  Anderson  ♦  fays,  that  Dyer  and 
•  r  jQ-  1     the  reft  of  the  judges  were  of  that  opinion.     Now  if  affignee  named 
L    y^  J     ^gj.^  j^Qj  p^^.^  jQ  ^^^j^  contract,  no  fuch  action  could  lie,  for  that 
the  privity  of  the  eftate  was  determined  by  the  determination  of  the 
leafe,  and  that  is  apparent,  in  that  no  diftrefs  can  be  a  day  after  the 
term ;  a  nomine  parna  is  a  perfonal  forfeiture,  and  yet  an  affignee  is 
chargeable  with  it :  and  fo  is  Thyn  v.  Chomley^  Moore  557.  Cro.  Elix. 
383.  {e) ;  though  it  is  true,  it  muft  be  a  covenant  that  runs  with 
the  land,  yet  it  Ihews  that  his  taking  the  land  makes  him  bound  by 
all  the  exprefe  covenants  covenanting  it.     So  affignee  of  a  tenn 
ihall  have  advantage  of  a  covenant  for  further  aflurance.     Bailey  v. 
Hughesy  Cro.  Car.  137.  (f)     So  it  lies  againft  him  for  not  leavine 
^e  premifes  repaired  adpnem  termini^  though  the  term  be  endra 
before  a  breach  can  be.  Matures  v.  IVeJlwoody  Cro.  Eliz.  300.  (g) 
A  covenant  to  build  de  novo  will  charge  an  affignee  if  named,  as 
Cockfon  V.  Cocky  Cro.  Jac.  125.  Affignee  of  a  term  (hall  have  advaa- 
tage  of  a  covenant  to  widi-hold  rent,  on  being  charged  with  iffiies, 
Bayley  v.  Hughes^  Cro.  Car.  1 37.     Then  fuppofe  him  not  obliged 
but  only  ratione  tenura^  yet  the  payment  is  to  be  in  another  (dace, 
and  the  land  not  coming  in  queftion  but  only  indiredily,  the  trial 
ihall  be  where  the  writ  is  brought  and  the  fad  alledged  \  ioA  of 
this  opinion  was  Finchden  Jujiue  in  the  year  book,  43  Edw.  2-pl» 
2 ;  in  Affize  of  rent,  the  iflue  is  whether  the  charge  were  by  de^  or 
not ;  the  affize  ftsall  not  be  adjourned,  but  tried  where  the  writ  is 
brought.     The  land  here  can  come  in  queftion  only  indiredly; 
and  if  upon  the  pleading  iifue  be  on  mn  concejftty  or  non  dinujit  of  a 
thing  that  paflbs  by  deed,  the  trial  fhall  be  where   the  grant  or' 
demife  is  alledged ;  otherwife  of  a  leafe  for  life  or  feoffment ;  and 
fo  is  Sir  John  Karee  v.  Prythur^  Cro  Jac.  375.  (A) :    and  perhaps 
fuch  iflue  may  be  never  joined,  and  then  it  is  no  objedion.     Cove- 
nant is  quaji  a  tort  \  it  is  fra^io  convent ion\  and  in  all  torts   the 
actions  fhall  be  brought  where  the  wrong  began ;  and  fo  is  Dyer  40. 
Here  the  ftrft  default  is  non-payment  in  London.     Further  as  to  the 
locality,  fuppofmg  it  local,  yet  that  will  never  take  away  the  juri£- 
di<SHoa  of  this  court ;  for  if  by  any  means  fuch  proceedings  may  be 
in  this  cafe  as  that  diis  court  may  determine  die  whole,  then  this 
court  hath  jurifdidion;  now  the  former  is  proved  by  the  cafe  of 
'Smith V.  BattenjNoy  142.  and  Cro.  Jac.  142.  Covenant  in  London^ 
breach  in  not  repairing  lands  in  Hertfordfture^  and  judgment  for  the 
plaintifF  per   nihil  dicit*^   writ  of  enquiry   of   damages   fliall   be 
*  [  '9^  ]    awarded  to  •  London^  though  the  thing  in  which  the  breach  was 
affigned  was  merely  local,  b^ufe  damages  only  are  to  be  recovered^ 
l^his  I  urge,  to  ibew  that  there  may  be  nothing  wanting  at  the 
trial  in  Ireland  in  this  cafe.     It  is  objected,   I  here  can  be  no 
trial,  becaufe  the  caufe  of  a&ion  accrued  ultra  mare.    To  anfwer 

(</)  S<e  Palmer  ▼.  Edwards,  Doagl.  1879  ▼.  Offerd,  1  DanT.  Abr.  ^yB.    i  Jooc% 

28^.  a44- 
(r)  S.  C.  Goldfl).  1*9. 1S6.  U)  S.  C.  Moor  527.     Gouldib.  175, 

(/)  See  S.  C.  voder  the  name  of  BaUej  {b)  S.  C.  Jenk.  31a.  338; 
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that,  I  agree  that  if  all  the  matter  did  arifc  ultra  many  both  agree-  Baekha 
ment  and  performance,  no  adtion  can  lie  here  for  want  of  a  trial ;  Dormcju 
but  if  either  part  here,  trial  fhall  be  here  by  the  common  law ;  and 
fo  is  DowdaU^s  cafe  exprefs,  6  Co,  /^^j.  and  Co,  Lit,  261.  as  on 
charter  parties  or  obligations  made  and  dated  beyond  fca,  if  to  be 
performed  here  fhall  be  tried  here  (1)  ;  ttftc  vice  verfa,  Suppofe 
it  were  a  covenant  made  and  dated  in  Ireland^  that  would  be  as 
local  as  this  can  be  pretended,  yet  if  it  were  to  be  performed  here, 
it  would  be  triable  here.  The  admiralty  jurifdi(^ion  is  as  much 
allowed  by  our  law  as  the  courts  in  Ireland^  if  they  keep  within  their 
jurifiliAion ;  yet  the  common  law  courts  (hall  try  all  fuch  matters ;  as 
if  performance  was,  or  was  to  be  upon  land,  as  charter  parties  and 
the  like.  A  jury  here  may  take  notice  of,  and  find  aflets,  and  ad- 
minifler  in  Ireland  \  and  fo  is  Dowdale's  cafe^  which  was,  debt 
againfl  executor,  and  that  matter  found  upon  fpecial  verdiA,  and 
judgment  for  the  plaintiff.  They  may  find  a  ^varranty  and  aflets 
in  another  county.  On  the  general  iilue  they  are  bound  to  find  all 
local  things  in  another  county  that  are  material,  fo  no  inconveni- 
ence in  this  jurifdi^on.  A  jury  here  may  find  adminiflration  in 
Ireland,  GodioU  33.  Rather  than  there  fhould  be  a  failure  of  juftice 
in£ir^/ir«^atrialihallbe  here  of  things  local  in  their  own  nature; 
as  adherence  to  the  kine's  enemies  beyond  fea,  upon  25  Edw.  3.  c.  2. 
?•  Co.  Lit.  26 1,  and  19  ISdw.  4.  pi,  6.  Here  may  be  a  Btilure  of  juflice. 
Suppofe  the  term  expired,  the  affignee  having  no  concerns  in  /r^- 
land  comes  hither,  what  can  fuch  leflbr  do  ?  to  fue  there  he  cannot: 
fuppofe  then  Ireland  is  entirely  beyond  fea  and  an  independent  fepa- 
rate  kingdom,  as  the  books  my  it  is,  Calvin* s  cafe^  7  Co,  22.  and 
feveral  authorities  there  cited  for  it,  that  Irijhmen  are  the  fame 
'*widi  the  inhabitants  of  Calice  and  Gafcoigney  and  diat  a  voyage 
royal  may  be  made  into  Inland^  which  (news  it  a  diflin6t  dominion; 
and,  by  Coke,  magna  charta  extended  not  to  Ireland^  [k)  or  any 
of  the  foreign  dominions ;  but  by  Poyning^s  law  in  1 1  Hen.  7.  it  is  made 
to  do  fo,  and  if  fo  then  their  giving  jurifdi6lion  to  courts  there  is  / 

not  fuficient  toWufl  this  court  •  of  their  jurKdidion  in  a  caufe  •  [  197  ] 
which  they  can  determine.  Ireland  is  beyond  fea,  as  to  the  flatute 
of  limitations,  and  your  lordihip  hath  ruled  it  fo.  (/)  Either  it  is 
a  divided  kingdom,  or  elfe  it  is  a  franchife,  and  then  it  may  be 
tried  there  by  a  mittimus^  or  elfe  upon  an  equitable  conflruftion  of 
the  fhitute  of  9  Edw.  3*  c.  4.  by  the  next  adjoining;  county,  as  hath 
been  done  in  fome  cafes,  I  will  cite  prefently.  If  either  way,  there 
is  no  colour  for  this  court  to  deny  itfelf  the  jurifdi£iion-of  this  caufe, 
for  here  is  a  jurifdi<%on  attached ;  if  the  matter  be  triable  and  de- 
terminable by  any  means  of  this  court,  the  defendant  is  here,  he  is 
in  cuftodia  marifc ;  we  have  declared  againfl  him  by  bill,  and  not 
hj  original.  It  is  ho  argument  that  diis  court  fhall  not  have  ju- 
hfdidion,  becaufe  the  land  fhall  draw  die  trial  after  it  upon  fome 
ifTues,  tor  it  will  not  do  fo  upon  all :  here  was  die  payment  to  be 
inade  in  London ',  and  that  cannot  be  tried  in  Ireland^  but  by  a 

(I)  f  Bro.  Abr.77.    %  Bio.  Abr.  ti5<  (/)  In  the  cife  of  Nightingaler.  Adams, 

(i)  %  IaiL5.  ante,  pa^e  91. 
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Babkcb       fi^tious  venufy  and  by  the  fame  reafon  may  the  leafe  and  aflign-» 
DoEMER.       ™^"^  ^  ^*^  ^^^^  >  ^'^  "^'^  conctffu  is  no  more  a  local  iflue,  than 
-  payment,  or  non-payment.  By  Fortescue  in  32  Hen,  b.pL  25.  If 

iq"2whw  *  *  relcafe  dated  in  Ireland  or  frialesy  or  other  local  matter  be  pleaded9 
tried.  it  (hall  be  tried  where  the  writ  is  brought ;  if  a  franchife,  the  parol 

may  be  fent  by  mittimus  to  be  tried  there.  And  fo  is  that  book^ 
Bro.  ^^  Jur."  104.  Sharde  faid  he  had  feen  a  precedent  of  a  feme 
compelled  to  anfwer  here  for  an  entry  into  lands  in  I f  eland. 
Holding  V.  Keeling  J  3  Kehle  150.  Debt  for  rent  out  of  lands  in 
Ireland.  The  defendant  pleads  a  feifin  in  fee  by  t^ie  then  dtde  of 
torkj  and  an  entry  by  him,  and  evidion ;  the  plaindft*  replies  not 
ieifed  in  fee,  et  hoc  petit  quod  inquiratur  per  patriam  \  the  defend- 
ant demurs,  becaufe  fuppofed  not  to  be  triable ;  Judgment  for  the 
plaintiff:  and  Keble  fays.  That  Hales  was  of  opinion  the  trial 
mud  be  in  Ireland,  and  the  reft  thought  it  might  be  tried  here ; 
but  all  were  of  opinion  that  this  court  had  a  means  of  try'mg  it, 
and  fo  gave  judgment  for  the  plaintiff.  Bond  with  condition  for 
payment  of  money  at  Dublin^  there  pleaded,  and  judgment  for  the 
plaintiff,  becaufe  it  ought  to  have  been  pleaded  with  a  venue  here; 
Goodier  v.  Gardner^  Trinity  Term,  I  Jac,  i.  Roll  3292.  cited. 
2  Keb.  397»  in  Jackfon  v,  Crifpe^  about  Berwick^  and  held  in  2 
Keble  391.  that  covenant  to  fettle  land  in  Berwick^  or  Barbadoes 
may  be  tried  here  ;  and  if  fo,  the  fame  reafon  for  it  vice  verfa ;  and 
in  that  caufe  the  trial  by  the  next  county,  viz.  ^  Torky*  vn&  held 
*  r  J98  ]  ff^'i  I  ^^^'  4^^-  ^^  *  ^^c  of  necefllty  the  trial  fhall  be  at 
common  law  by  the  next  county,  as  indictments  of  a  county  for  not 
repairing  a  bridge,  or  the  like,  as  in  the  cafe  of  Torky  2  Kalis  Abrm 
579.  in  the  fame  title  are  feveral  cafes  of  trials  of  matters  arifing 
in  the  cinque  ports  by  juries  out  of  the  neighbouring  villages,  as  in 
Elpin  V.  Hut  tony  trcfpafs  for  an  aflault  juftified  by  fervice  of  a 
fubpaena  in  the  cinque  portSy  de  injur^ fua  propria  replied;  tried  by 
the  next  vilL  So  upon  an  appeal  of  murder  committed  in  Fe^ 
verjhamy  IFatts  v,  Brayncy  Cro.  Eliz.  694-  And  in  the  fame  abridg* 
ment  is  the  cafe  of  Barnwell  v,  Rochford.  (m)  Error  on  a  judg- 
ment in  an  afHzc  in  the  King's  Bench  in  Ireland^  the  defendant 
pleadi,  that  the  plaintiiF  had  made  a  feoffment  to  J.  L ;  ifTue  is 
joined  thereon,  and  thereon  the  defendant  fays  that  Salop  is  the  next 
county,  and  tried  there,  and  a  verdi(^  for  the  defendant  in  writ  of  er- 
ror. In  2  Rolls  Mr.  571.  Obligation  to  pay  money  at  Dubliny  triable 
here.  Whenfocver  part  is  here,  and  part  there,  it  is  triable  here  ; 
and  whatfoever  is  triable  here  by  any  means  they  cannot  plead  it  out 
of  the  jurifdiCtion  of  this  court,  becaufe  the  jurifdidion  of  this 
court  is  general  \  and  though  in  refpe<^  of  counties  in  England  the 
land  will  draw  the  caufe,  yet  it  does  not  follow  that  it  will  fo  do  in 
cafe  of  another  nation.  If  Ireland  ht  out  of  the  realm  and  in  ano- 
ther kingdom,  then  according  to  Dowdale*s  cafey  (»}  and  the  cafe 
7  Co.  9.  part  being  here,  the  king's  courts  have  juriididion.  If 
Ireland  be  within  the   jurifdidlion  of  the  kingdom   of  England^ 

fe)  Hiltry  Term,  36  Hen.  8.  pL  35.  in  («)  6  Co.  47. 

»  %  RoU  Abr.  597* 
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then  the  court  may  have  jurifdiftion,  for  the  caufe  (hall  be  tried       Baiki* 
either  where  the  writ  is  brought  or  bv  mittimus,  pr  next  county.       Dojimi* 
To  me  it  matters  nothing  which ,  ftifl  this  Court  hath  jurifJic- 
tion. 

As  to  Shaw  V,  StraughtoHy  3  Keb,  163.  there  is  no  judgment  (0) ;  Dougt.  554. 
however,    that    reaches    not    our    cafe ;    it  is  only   a  recovery  ^^^^'  ^"  J"^* 
there  bars   here ;  and  fo  this  court   will    take   notice    of  judi-   ^^'  3  *»  3  3* 
cial   proceedings   in   the   courts  and    methods   of  foreign  king« 
doms. 

Secondly,  Then  for  the  traverfe ;  that  is  ill.  It  is  true,  generally 
fpeaking,  in  all  places  to  the  jurifdiftion,  there  ought  to  be  a  traverilc 
that  the  caufe  of  adiion  arole  within  the  jurifdi»5ion ;  but,  First, 
Here  is  only  the  fuppofal  of  the  Court  traverfed.  Secondly,  It 
is  not  material  at  all,  for  whether  the  affignments  were  here  or  there, 
it  matters  not ;  for  if  the  aftion  be  local  by  reafon  of  affignees  being 
liable  upon  this  privity  of  eftate,  it  is  nothing  to  the  purpofe  that 
the  affignment  was  in  on?  ♦  place  or  another,  for  ftiH  the  aftion  ♦  [  iqq  J 
muft  be  local,  and  therefore  this  traverfe  is  ill.  For  if  we  take 
ifilie,  and  it  be  found  for  us,  it  will  do  us  no  good,  for  the  law  is 
the  &me  be  the  affignment  in  one  place  or  another.  Upon  thofe  notes 
I  argued  for  the  plaintifF,  that  this  Court  hath  jurifdidion  of  this 
caufe* 

Tremaine  Serjeant  argued,  for  the  defendant,  from  the  cafes,^ 
that  debt  againfi  an  aflignee  was  local ;  but  could  (hew  no  cafe  where 
there  was  any  judgment  upon  covenant  on  an  exprefs  covenant  nam* 
iiig  affignees. 

Holt  Chief  Juftice.  The  naming  or  not  naming  affignees  will 
not  alter  the  caie,  for  the  affignee  is  bound  only  at  common  law : 
it  is  true,  that  the  privity  of  contract  between  grantor  of  reverfion 
and  the  leflce  is  affigned  to  the  grantee,  by  the  ftatute  of  32  Hen.  8. 
c  37*  but  the  affignee  of  the  leflee  remains  as  he  was  at  common 
law.    however,  let  us  hear  another  argument,  [p) 

(0  SL  C.  a  Lev.  86.  heal  (i  Wilf.  165.)     But  an  aflignee  of  a 

{f)  Tmx  Covkt,  after  another  argu-  reverfion  could  not  bring  an  zCtionof  covf.^ 

acaty  was  of  opinion,  thac  the  rent  being  want  at  the  common  lawj  for  it  is  given 

maie  payable  in  Londw,  did  not  alter  the  him  by  a  particular  ftaute,  the  3^  Hen.  8. 

Mtore  of  the  cafe ;  for  this  being  a  /teal  c.  37.  which  did  not  transfer  any  prwUy 

whidi  adheres  to  the  land,  and  9f  confraff  to  the  allignef  j  but  the  intenfi 


M  wbich  the  IdTor  himfelf  could  not  have  of  it  was  to  annex  to  the  reverfion  fuch 

■aintained  an  a^ion  in  England^  t\t  fta-  covenants  only  as  concerned  the  land  itfelf, 

late  3a  Hen.  S.  c.  37.  transfers  it  to  the  as  co  repair  the  houfe^  or  amend  the  fencea 

afifMC  in  the  fame  plight  that  the  leflbr  (fed  vide  Cro.  Jac.  1431.)  and  not  to  anntx 

lad  it^  S.C.  I  Salic.  81.    *<  There  is  a  or  transfer  any  colimttral  ctven^ntu  as  to 

differeacey"  it  was  faid,  ^  between  an  adion  pay  a  fum  of  money  \  for  that  is  fixed  by 
of  DSBT  for  icnt  brought  by  an  aHignee,    '  the  common  law  to  the  reverfion.  At  thf 

and  an  a^on  of  covenant  \  for  the  firfl  common  law,  it  is  true,  an  aflignee  of  a  re« 

is  an  adion  at  the  common  law,  which  verfion  might  have  maintained  an  aQion 

hath  fixed  the  rent  to  the  reverfion,  and  of  covenant,  for  any  thing  agreed  to  be  done 

therefore  foch  adion   mod  be  maintained  upon  the  land  itfelf ;  but  frhnty  §fco»tra& 

•pOtt  ihtfrivitj  §f  e/lattf  which  is  always  is  not  thereby  transferred  fn  as  to  make 

Vol.  I.  O  tii« 


194  Hilary  Term,  3  William  and  Mary,  in  B.  R. 

BABXtft      '    the  lAion  frtfff^/orjfi  but  it  muft  be  brought  no  judgment  is  entered  on  the  roUy  S.C. 

V.  upon  the  frivuj  ofeftaui  for  on  a  mere  3  Mod.  23S.— But  in  the  cafe  of  Way  v. 

DoiMBB*         coTenant  to  do  a  collateral  thing  not  in  the  Yaliey,  6  Mod.  194.  this  cafe  is  cited  and 

demifey  though  the  word  <<  affignt**  is  in  faid  by  Holt  Chief  y»ftice  to  be  geod 

the  deed,  yet  they  are  not  bound  if  they  Lw  \  for  the  adion  being  brought  a^ainft 

have  no  eftate  (5  Co.  x8.  a.) ;  fo  that  it  the  ajjjigmee^  it  is  grounded  upon  the^rivtry 

is  not  the  naming  of  them,  but  by  reafon  ef  efiatt^  which  is  local,  and  theretor* 

of  the  efate  in  the  land  that  they  are  made  ought  to  be  brought  where  the  land  lies, 

chargeable,**  S.  C.  3  Mod.  138.— Trs  See  a!fo  i  Saund.  ^38.    Hob.  37.    3  Lev, 

Coo  IT    therefore    inclined   againft    the  154.     i  Bac  Abr.  34*  35*    CovfU  i8f. 

plaintiff,  S.  C.  Carth.  183  ;  and  held,  that  3  Term  Rep.  393. 
tht  plea  was  good,  S.C.  i  Salk.8oj  b«t 


E^fter 


*  Eafter  Term,  •[too] 

The  Third  of  William  and  Marj, 

I   N 

THE     KING'S    BENCH. 


iS^  John  Holt,  Knt.  Chief  Jujiice. 
Sir  William  Dolben,  Knf,  1 
Sir  William  Gregory,  Knt.  >  J ujices. 
Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  JoHH  SoMERs,  Knt.  Solicitor  General. 


Bcnnct  againjf  Gaudey,  Cafc'i4j* 

EJECTMENT  of  tf  nuffkagi  in  CornhiU  pn  th«  demire  of  Sir  If  •  commiite 
John  Mordant^  Shem  Bridges^  and  Thmas  Lawiild.     On  of  baaW 
noc  Milty  pleaded,  and  trial  before  aiifjujiw  Hoit,  a  fpecia)  2i  ti^!^^ 

Verdl^  is  found.  who  appear  and 

prove  their  debts 

,    That  Eiwari  Blachvefl  late  alderman  of  Lnubn  ixt  his  life-  J^^JJ^jf^,^^. 
dme  was  a  trader^  and  did  ex^rcife  the  trad^  of  a  goldfmith  within  ceUo>,  on  St* 
die  cit)r  of  I^mtdin^  (eekiqg  his  living  thereby  bv  buying  and  felling,  petition  of  the 
and  thereby  became  indebted  in  divers  great  lums,  and  became  a  creditor^  may 
bankrupt  widiin  the  ftatute  (or  that  purpofe,    Tha^  beinz  a  hank*  ^^  ^^* 
lupt^  he  was  afterwards  (eifed  of  die  premifles  in  fee-fim^e.    That 
afterwards,  i6  April,  35  Car,  1.  at  the  petition  of  the  creditors  of  tchfcS'J^*' 
the  (aid  Edward^  a  certain  commiffion  under  thb  oreat  seal  191.       '  '^ 

wasmadeanddireaedtpD.K.^W.B.v^hn'sW.F,  J.C.  and  tVeni.soS. 

1Atk.133.14j 
154. 193^  sit.    s  C«8i.  IKf  •  ««  Banknipt"  (D.  41.)    %  Pur  W^a.  145.    g  Cook*i  Bank.  Lawi  54S. 
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BiMtitr       J,  B.  Gittt\  reciting,  that  Edward  Blackwell  had  become  a  bank'* 
-J  *'•  nipt  above  a  year  then  paft,  and  thereby  defigned  to  injure  divers 

creditors  therein  named,  orders  them  to  proceed  to  the  diftribution 
of  his  eftate,  &c.  That  the  commiiSoners  therein  named  17  April 
the  fame  year  did  meet  and  deal  in  the  faid  commiifion,  according  ta 
the  tenor  thereof.  That  4  June,  35  Car.  2.  a  writ  oi JuperUdeai 
ilTued  direfled  to  the  commiffioners,  reciting  an  information  that  he 
was  a  bankrupt,  and  a  commiffion  thereon,' and  a  petition  of  divers 
creditors  (but  not  all  the  (ame)  to  Sir  Francis  North  Keeper, 
for  CO  have  itfuptrfeded^  who  doth  command  the  commiffioners  to 
ftay  all  further  proceedings,  and  that  they  fuperfede  the  fame.  That 
4  r  201  1  9  J"*^^  1683,  Edward  Blackwell  dies.  That  •  3  September, 
3  Jac.  2.'  another  commiffion  iffiied  direded  to  K.-F.  W.  B, 
C  M.  W.  F.  J.  J.  J.  D.  and  J.  M.  reciting  the  firft  commiffion, 
and  that  it  had  been  dealt  in,  and  a  deed  of  affignment  of  fome  part 
of  BlackwelTs  eflate  fealed  and  delivered,  and  carried  into  the  inrol* 
ment  office  and  there  left,  and  a  petition  to  Lord  Jefferies,  diat 
a  fuperfedeas  had  been  unduly  obtained,  and  the  faid  deed  of  affign- 
ment withdrawn  out  of  the  inrolmeht  office,  and  that  it  was  or* 
dered  by  the  faid  Lord  Chancellor,  that  the  order  for  ^z  fuperfedeas^ 
Sec  5  Geo.  a.  and  the  bHA  fuperfedeas  (hould  ht  fuperjeded  and  difcharged,  and  that 
c.  30.  f.  45.  ^he  commiffion  being  abated  by  the  demife  of  Charles  the  Second 
be  renewed,  and  that  £•  F.  be  inflead  of  J.  K.  and  J.  M.  added, 
and  that  the  granting  it  did  thereby  difcharge  xht  fuperfedeas  and  the 
order  for  it,  and  ordains  thofe  feven  to  be  commiffioners  of  and  for 
the  fiiid  bankrupt's  eflate.  That  3  September,  3  Jac.  2.  another 
precept  called  a  fuperfedeas  iffiied,  direSed  to  W.  K.  W.  F.  J.  C. 
and  L  F.  and  all  other  perfons,  reciting  all  the  premifes,  did  dif- 
charge and  fuperfede  the  iaXA fuperfedeas  as  unduly  obtained,  and  to 
the  wrong  of  the  creditors.  They  find  another  commiffion  9  No- 
vember, I  Will.  &  Mary,  direded  to  E.  H.  J.  C.  T.  G.  F.  H. 
M.  H.  J.  G.  S.  A.  and  W.  reciting  the  bankruptcy  and  feveral 
commiffions,  and  a  petition  to  the  now  keeper,  praymg  a  renewal 
thereof,  and  that  they  hearii^  all  on  both  fides,  did  order  and  ap- 
point Ed.  H.  and  otners  to  be  commiffioners  of  and  for  that  efbtCj^ 
&c.  That  an  affignment  was  made  7  January  1689,  by  the  co|n« 
miffioners  to  the  leflTors  of  the  plaintiff,  and  in  due  manner  executed^ 
That  the  faid  indenture  was  inroUed  23  January,  i  Will.  &  Mary. 
Then  they  find  i  Jac.  1.  c.  15.  f.  17.  for  expofition  of  the  ftatute  of 
13  Eliz.  c.  7.  ^  that  after  any  commiffion  of  bankrupts  hereafter  fued 
See  Cooke*t  tc  forth  and  dealt  in  by  the  commiffioners,  if  the  bankrupt  happen  to 
9aa«  awi  119.  ^  jj^  before  Ac  commiffioners  fhall  diflribute  thcgoods,  lamb,  and 
^  debtSi  that  then  neverthelefs  the  faid  commiffioners  fhall  and  may  in 
^  that  cafe  proceed  in  execution  in  and  upon  the  faid  commiffion 
**  for  and  concerning  the  bankrupt's  eflate  in  fuch  fort  as  thejf 
•*  might  have  done  if  the  party  were  living."  That  the  leflbrs  of 
die  plaintiff  after  the  makine  of  the  indentures  eiitered  and  were 
potkfkd  prout  lex  po/lulat^  and  made  the  leafe  to  the  plaintiff.  That 
he  entered  and  was  poffe^i  and  the  ddfcndailt  entered  upon  hisu 
iijr4  iuif'  tmU^  Hi. 

Fttf 


Eafter  Term,  3  William  and  Mary,  in  B.  R.  ipj 

•  I  ARGUED   for  the  plaintiffs   Firft,    As   to  the  fuperfedeas^       Bxmnit 
1.  I  &y  it  is  void  and  illegal,  for  tliat  no  fuch  thing  could  be  by      q    ^' 
law.     The  commiffion  in  this  cafe  is  not  barely  a  power  or  au-  ^  ^" '>*''• 
thority  from  the  crown,  for  the  general  government  of  the  realm,       '•  J 

but  the  creditors  have  an  interell  in  that  authority ;  every  creditor 
hath  an  intereft,  though  fome  only  profecute  the  commiffion ;  for 
every  one  may  come  in  before  diftribution :  it  is  a  tiling  grantable 
•o  the  creditors  of  a  bankrupt  trader  ex  dehito  jujlitia^  and  cannot 
be  denied  by  the  keeper  of  the  great  feal  any  more  than  a  remedial 
writ  to  the  party  injured.     It  is  not  the  fame  with  the  cuftody  of 
lunaticks  or  ideotsj  for  there  the  king  or  the  adminiftrator  Ihall 
have  the  profits  ultra^  l^c*     Here  the  king  hath  no  intercfl  but 
when,  and  as  a  creditor  \  and  then  there  is  care  taken  for  him  by 
exprefs  provifoes  in  thofe  ftatutes.     Till  fatisfa£lion  the  creditors 
have  a  right:  it. is  procured  at  their  charge ;  and  if  it  may  be  fu-' 
perfeded  without  their  confent,  then  thefe  ftatutes  put  them  on  a 
fiiare,  and  inflame  their  debts,  and  no  certainty  of  having  the  bank- 
rupt's eftate  affigned  to  them  or  their  ufe ;  fo  that  this  fuperfedeas 
works  a  plain  wrong  to  the  creditors.     And  the  confent  of  fome 
cannot  bind  the  reft,  for  the  defign  of  the  ftatute  was  to  make  equal 
ladsfa^on  to  all.     Now  by  diis  means  fome  may  have  their  debts 
paid  to  procure  their  aiTent,  and  confequently  all  the  others  may  be 
cheated,  which  is  contrary  to  the  exprefs  defign  of  all  thefe  laws. 
The  commiffioners  authority  is  for  the  intereft  and  benefit  of  each 
individual  creditor  by  fimple  contract  as  well  as  by  judgments,  for. 
(mall  iums  as  well  as  great  ones.     Suppofe  a  feizure,  and  no  diftri- 
bution, (hall  the  fute^edeas  rob  thefe  creditors :  the  bankrupt  can- 
not have  it  again,  tor  he  is  only  to  have  that  which  is  furplus  after 
fatisfii&ion:  the  creditors  they  need  an  aflignment :  then  what  mufl 
be  the  confequence  ?  Here  is  a  trading  debtor  becomes  a  bankrupt, 
and  found  fo  upon  a  commifHon,  and  the  eftate  is  feized,  and  thea 
zpeperfedeas  before  fatisfadion.     Suppofe  a  partial  (atisfadion  by  a 
diftribution  of  the  then  eitate  of  the  bankrupt,  yet  even  then  zfu^ 
ferfedeas  would  do  a  wrong,  for  if  lands  defcend  afterwards,  they 
may  moft  undoubtedly  be  fold.    Thefe  *  a£ls  of  parliament  are  for  «  r  20?  1 
die  advancement  of  trade ;  and  fo  according  to  the  rule  in  our  books 
are  to  be  conftrued  in  favour  thereof:  thej^  are  remedial  laws,  and 
therefore  alfo  are  to  be  fo  conftrued.     Beiides,  there  is  an  exprefs 
provifo  in  the  ftatute  chat  they  fhall  be  intended  in  &vour  of  the 
creditors,  and  that  ought  to  extend  to  the  award  of  commiiSoners,' 
as  well  as  to  the  other  claufes.    Here  being  the  intereft  of  a  fub- 
]tBt  concerned,  the  king  cannot  difpenfe  with  fuch  a  law,  and  afu-* 
ferfodeas  is  tantamount  to  it.     l^be  king  cannot  prohibit  a  fuit  here, 
before  your  lordfliip;  a  rege  inconfuUo  fies  not,  but  where  he  is  af- 
kSted  in  confequence  and  intereft,  and  fo  is-the  cafe  of  Blofieldv^ 
HavtTy  I  And.  281.  pi.  289.    Where  a  failure  of  juftice  enfues, 
die  kin^s  prerogative  is  limited,  fo  that  it .  fhall  not  occafion  h,  as 
many  cafes  prove ;  as  if  he  grant  exemption  from  fervice  of  juries. 
It  is  void  if  there  be  not  fuflicient  beiides :  he  cannot  grant  exemp- 
tions from  the  ^miral's  jurifdiAion  in  a  certain  place,  uiilefs  he 
{rapt  to  fgm^  in  that  plaC9  the  like  jurifdidign,  fpr  fear  of  a  failure 

O  3  of 
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BtNHiT       of  jufticc,  Hudfon*s  cafty  1  Rolls  Ahr.  201.    Here  is  plainly  a  failure 
"•  of  juftice  if  x\\^  fuperfedeas  were  legal  and  good  ;  for  the  creditors 

not  confenting  could  never  have  right,  the  eftate  ieized  and  the 
bankrupt  dead :  he  that  is  a  bankrupt  to  one  creditor  is  a  bankrupt 
•  to  all.  Stiles  Reg.  48  once  a  bankrupt  and  ever  a  bankrupt,  Gl;fJk 
v.  Bludwrithj  i  Sid.  Such  fuperfedeas  was  never  granted  befimr^ 
and  according  to  Littleton's  rule,  that  is  a  ^xxl  argument 
a^inft  its  leg^ity.  Befides,  Secondly,  This  fuperfedias  doth  not 
difcharge  or  annul  the  commiffion,  but  only  commands  the  com- 
miffioners  to  forbear  and  furceafe  all  furdier  proceeding.  Then 
it  is  no  more  than  a  commiffion  dealt  in>  and  the  coauniffioner^ 
ftopt,  die  party  dies ;  dien  a  demife  of  the  king ;  then  a  new  com*. 
miffion,  and  diere  is  now  no  (uch  fuperfedeas j  for  diat  it  is  vacated 
and  rendered  as  null.  Here  is  a  fuperfedeas  to  tbzt  fuperfeeTy  fuia 
erronke  et  improvide  emanavitf  which  fets  the  matter  at  l^troe,  as  it. 
was  before.  In-  Turner  v.  Falgate^  2  Sid.  125.  {a)  ^LYNNS 
ruled  diat  the  vacating  of  a  judgment  made  it  as  null  and  void  \  anJ 
that  an  a^on  lay  a^ainft  the  (herifF  for  levying  an  executieoin 
purfoance  of  fuch  juc^ment :  it  is  true,  that  hath  been  denied  fince  ; 
^  .  ^    but  yet  is  fe  far  true  flill,  that  except  ap  to  the  juftifying  of  officers- 

L  ^^4  J  who  ad  under  it,  it  is  as  *  if  it  never  had  been.  This  may  be  com-*: 
pared  to  the  cafe  in  Druria^s  cafe^  8  Co.  143.  If  two  judgments  be^ 
and  one  depends  merely  on  the  firft,  as  in  debt  on  a  )udgnieBt»Ke** 
verlal  of  the  firft  reveries  the  other ;  a  fortiori  in  cafe  oif  tbs  vacating 
or  fuperfedine  of  a  fuperfedeas ;  it  is  a  mandatory  writ,  the  vacating 
tS  fisaxfuperfideas  vacates  all  the  confequences  oHmX  fupirftdtas^ 
and  it  is  now  as  if  it  never  had  been*  We  are  not  here  arguing  to 
inake  trefeailers  by  relation,  but  to  relieve  creditors  againft  a  cheat, 
Suppofe  I  do  agree  that  die  fixfk  fuperfedeas  did  coantermand  the 
audiority  of  the  commiffioners,  but  yet  wiiat  they  did  before  was 
valid  and  fiilfilled  die  words  of  die  (tatute,  dieir  dealing  was  effec* 
tual,  becaufe  fo  fiur  their  power  was  well  executed ;  and  here  it  is 
found  it  was  dealt  in,  and  diat  takes  off  die  objedion  of  the  parties 
death :  but  forther,  fuppofing  the  firft  Jupetfedeas  did  determine  the 
commiffion,  and  it  was  not  utterly  null  and  void,  yet  it  is  but  afet^ 
peffedeasj  and  aprocederuk  revives  it;  as  an  babtas  c$rfus  in  com- 
mon prafiice  to  an  inferior  court  ftops,  becaufe  it  removes  aU,  yet 
mprocedenda  revives  it,  la  Affis^  21.  Br9.  tiL  ^  Cmmifnf^  t%. 
A  fupirfedeas  comes  to  commiffioners  of  oyer  and  terminer  by 
which  meir  commiffion  is  in  a  manner  repealed  ;  yet  on  zpr§cidenm 
diey  may  proceed,  and  this;^  advifamenf  omnium  jt^Kaar^.  It  it 
but  as  a  prohibition  to  court  chriftian,  which  upon  a  confiiltatioQ 
may  proceed :  if  a  fuit  be  flayed  rege  incon/ultoy  yet  on  a  proctdmda 
the' court  fliaU  proceed  as  before.  Thirdly,  It  nuy  be  obje&d 
'that  is  a  new  commiffion  granted  to  new  commiffioners.  I 
ANSWER  diat  well  enourii,  becaufe  it  recites  die  former,  and  is 
ftSl  in  purfuance  of  it:  by  34  Hen. 9.  c.^^  the  chanceDor  fludl 
take  order  widi  the  bankrupt's  body,  lands,  and  goods;  and  1% 
£liz.c7.  L^•  dodi  not  take  away  diat  powcr^  but  enlargie  it  i  that 

(j)  8«C.  lSiiii«>   sUT.95.  Kay«73«    tlUb.452. 
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the  chancellor  for  the  time  being  upon  complaint,  (hall  appoint  fuch       Bsknit 

perfons  as  to  him  fliall  feem  good ;  fo  that  plainly  he  hath  the  power      q    ^' 

to  name,  and  the  words  "  upon  every  complaint*'  have  been  con-         ^^^^^^ 

ftrued  to  be  from  time  to  time,  and  upon  complaint  againft  the 

commiffioners  as  well  as  againft  the  bankrupt.     As  to  the  words, 

*^  the  iaid  commiffioners"  in  21  Jac.  i.  c.  19.  in  the  cbufe  found  in 

this  verdi6t,  it  is  not  to.be  intended  of  the  perfons  named  in  the  firft 

commiffion,  but   of  the  authority  of  any  perfon   named  by  the 

chancellor)  as  commiffioners  for  the  time  being.     As  in  ads  of 

parliament,  "  the  (aid  chancellor"  •  is  to  be  fo  meant,  therefore  that  ^^  r  ^       ^ 

oljedion  is  not  condufive.    The  commiffioners  have  no  intcre(t,       *•     ^  J 

they  are  only  in(hiiments  to  convey  by  affiznment,  as  a  lord  of  a 

manor  in  copyhold  admittances,  or  a  (heriiF  m  fale  of  a  term  by  a 

fori  facias.    If  the  conuniffioners  die,  furely  they  will  agree  new 

ones  may  be  nuule,  and  yet  that  would  be  no  more  ^  the  laid  com- 

<*  miffioners"  than  it  is  here :  fuppofe  they  all  mifbehave  themfelves,  a 

new  one  may  be  eranted.    It  is  no  objedion  to  lay  they  ufually  zre 

of  adjunds ;  for  £e  great  feal  hath  an  indefinite  power  of  nomina* 

don,  and  may  do  otherwife.     Stofit*s  Reading  on  diefe  laws,  paragr. 

ub.  ^  If  a(ter  feizure,  and  before  diftribution  aU  the  commiffioners 

*^  die  but  one,  a  new  conunilpon  may  be  granted,  and  the  new  ones 

«  fliall  call  the  old  to  an  account:"  and  pag.  19.  ^  if  they  all  die  but 

^  two,  a  commiffion  (hall  be  awarded  to  others  and  not  to  them,  and 

^  diey  (hall  be  called  before  die  new  commiffioners  as  perfons  having 

*^  the  bankrupt's  eftate  in  their  hands :"  die  commiffioners  are  no 

court  in  their  proceedings ;  they  need  no  adjournment ;  fo  no  dif« 

continuance  upon  that  account  <<  The  fiiid  commiffioners"  are  fuch 

as  (hall  be  appointed  for  that  purpofe  \  this  feems  natural.    By  the 

demKe  of  the  king,  the  commifSon  abatesy  then  there  muft  be  a 

new  commiffion.  (^)    Now  bv  their  opinion,  if  ftridly  true,  no 

fiotfaer  proceedings  could  be  after  a  deanife  of  the  king,  for  they 

are  new  commiffioners  though  the  fame  men.    I  can  tmd  nothing 

in  any  of  the  (btutes  diat  gives  colour  for  an  opinion  that  the  fim 

named  commiffioners  are  unremoveable :  by  die  34  Hen.  8.  c.  4.  the 

chancellor  himfelf  and  judges  might  make  a  fale,  for  they  might 

^  take  order  as  to  them  leemed  meet."   Compare  it  to  cafes  at  com* 

roon  law,  one  attorney  removed,  a  new  one  may  proceed ;  and  after 

judgment  may  pray  execution,  even  without  a  warrant,  and  may 

before  judgment  proceed  widi  warrant,  Goldfi.  49.     An  attorney 

general  files  an  information,  and  prays  procefs,  a  new  attorney  may 

join  ifTue ;  which  (hews  it  is  the  office  and  power,  not  the  perfon 

which  die  law  fo  much  regards.     A  •  commiffioner  is  merely  a  ♦  r  206  1 

minifter  and  hath  no  intereft,  and  pafTes  nothin|^by  affignment,  out 

die  bankrupt's  rieht ;  and  if  one  of  the  commiffioners  have  right  in 

die  bankrupt's  eitafie,  this  affignment  will  not  extingui(h  fuch  his 

ririit,  Godb.  319.  agreed  in  die  cafe  of  Lord  Shepild  v.  Rivett^ 

^»9ri  II53.    A  commiffion  of  charitable  ufes  fued  out  of  fraud 

(^)  By  5  Gca  %•  C..30.  f.  45.    it  It      ^  of  the  king,  bnt  fuch  commiffion  iEaU 
•sadadt  that  **  no  commiffion  of  bank*      *^  continue  in  fuU  force.** 
*•  ivpc  ftall  abate  by  reafon  of  the  death 
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to  avoid  a  charitable  ufe,  the  commifficners  make  a  decree  for  ex- 
emption from  the  charity,  and  that  decree  confirmed  by  the  chan- 
cellor, yet  a  new  commiflion  was  fued  on  the  ftatute  of  charitable 
ufcs,  and  the  lands  charged  with  the  charity ;  and  yet  die  words  of 
43  Eliz.  c.  4.  are,  "  the  faid  commiffioners  to  make  order,  icc.*\ 
Moore  Char.  75.  There  is  no  difference  between  this  and  a  com- 
miflion of  adjundh,  which  is  a  common  pradhce ;  for  if  a  greater 
number  be  added,  that  major  part  may  a£t,  and  it  flicill  be  good> 
and  if  fo,  it  is  the  fame  thing.  As  to  the  objeftion,  that  then  fe- 
vcral  commiflions  may  be  granted  at  once.  Here  is  no  fucb 
thing,  for  that  the  iirft  was  determined  by  the  demife  of  the  king. 
Secondly,  The  fole  power  of  nomination  is  lodged  in  the  chan- 
cellor, and  a  new  commiffion  will  be  a  determination  of  the  power 
of  the  former  perfons,  though  the  authority  be  dill  purfued.  So  I 
prayed  judgment  for  the  plaintiff. 

The  Commissioners  have  their  authority  under  the  great  feat 
n  of  u^knT  tt  *"^  ^y  ^^  ®^  parliament,  and  yet  what  they  do  if  not  purfuant  i» 
arc  uaTcriablc.     traverfable,  becaufe  no  other  remedy,  and  fo  is  Qits  v*  Delabarr^ 
cited  at  the  end  of  Dr.  BonhanCs  cafe^  8  Co.  I2l. 

Mr-  Trevor,  ?  contra^  iniifted  ofly  on  an  exception  to  our 
declaration  in  eje£bnent,  that  the  inrolmeiit  was  the  twenty-fecond 
of  January,  and  leafe,  entry,  and  oufter  in  the  declaration  was  laid 
the  nineteenth,  and,  nothing  paffing  till  inrolment,  (c)  there  was  no 
tide  in  the  leflbr  at  the  time  j  and  diat  in  the  cafe  of  Perry  v. 
Bovoyer^  this  was  the  only  point,  and  judgment  for  the  defendant. 
The  which  was  an  exception  that  I  was  not  aware  of,  not  having 
a  topy  of  the  declaration,  but  onhr  of  the  fpecial  verdidl,  which 
made  me  (as  it  did  fome  others)  mfpeS  the  truth  of  our  agent* 
Thereon  we  had<day  given  us. 

Hetley  8a    Hob.  136.     i  Vent  360.    s  Jones  196.    Skin.  30.    Co.  Bank.  Law  35^ 

Then  I  argued  for  an  amendmenty  that  the  date  <tf  the  leafe  in 
our  declaration  might  be  amended  and  made  the  twent}'-fourth  of 
January,  that  fo  the  other  points  might  come  in  queftion,  and  that, 
for  thele  reafons.  First,  Becaufe  it  is  an  ejedbnent  leafe,  which  is 
ftill  under  the  power  of  the  court,  and  at  the  trial  other  points  were 
infifted  on,  and  were  accordingly  found,  and  confequently  fuch  an 
amendment  cannot  ♦  deceive  the  party.  Secondly,  This  amend- 
ment can  never  deceive  the  jury,  for  they  find  that  by  virtue  of  the 
afiignment  the  leflbrs  of  the  plaintiff  entered  and  made  the  leafe  i^ 
the  declaration,  which  muft  be  therefore  afier  the  inrolment,  and 
confequently  fuch  amendment  will  be  agreeable  to  their  finding. 
Thirdly,  The  iffue  roll  is  of  Trinity  Term^  and  the  declaration 
was  delivered  to  the  tenant  in  poiTeflion  in  Eqfter  Term^  and  that 
was  after  the  title  accrued  to  the  leffors,  viz.  after  inrolment,  and 


In  ejef^ment  on 
the  (femife  of 
a(fignees  of 
bankrapty  if 
the  demife  be 
found  prior  to 
the  inrolment  of 
the  bargain  and 
fale,  it  is  fatal 
|o  the  aAIon. 

S.  C.  Carth 

178. 

1  DanT.-  696. 

Cro-Jac  51.408. 

Cro.  Car.  109. 

A  declaration  in 
ejectment  can- 
not be  amended 
by  altering  the 
time  of  the  de- 
mife ;  for  th^t 
would  make  it 
a  new  demife. 

S.C.Carth.128. 
Carth.  401. 
5  Mod.  532. 
I  Vent  361. 
a  Sera.  IcjO. 

1011.  I2II. 

%  Burr.  ii6i. 
4  Burr.  1448* 
«  Barnes  13. 

>53- 

Fittg.  ir^. 

I  Term  Rep.  60c 
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fo  neither  party  nor  jury  can  be  deceived  by  fuch  amendment :  for  Bimnit 
this  was  not  the  point  in  queftion,  as  it  was  the  only  one  in  the  Gaodit, 
cafe  of  Perry  v.  Bowyer.  As  to  the  objeftion  that  it  is  all  entered 
on  record,  and  in  another  term,  that  is  nothing,  for  amendments 
have  been  three  terms  after,  as  in  Rawlin's  cafe^  4  Co.  53.  though 
that  were  according  to  the  notes,  yet  it  is  an  anfwer  as  to  the  time 
and  entry  on  record ;  the  like  is  Sir  Humphry  TuftorCs  cafe^  Cro. 
Car.  144-  as  to  time  and  record,  {d)  This  is  nothing  but  the 
miftake  of  the  clerk  in  laving  his  fiSitious  fuppofed  demife  three 
days  before  the  title  accrued,  and  fo  it  is  as  much  the  miftake  of  the 
clerk  as  the  cafe  of  Forger  v.  SaUj  Cro.  Car.  147,  arnl  Jones  199, 
which  Croke  and  Whitlock  Ju/iiceSy  held  amendable  (/),  and 
**  devi/h'*  inftead  of  "  dimifit^  March  v.  Sperry^  Hob.  249.  and  a 
ventu  added  to  the  commiflion  in  trover,  I  Roll  Ahr.  209.  The 
date  of  a  demife  in  ejeftment  was  amended  after  judgment  by  con- 
feflion,  and  writ  of  error  brought  for  that  very  fault  in  the  cafe  of  . 
Parr  v.  Cowleyj  upon  my  motion  laft  term,  on  (hewing  the  warrant 
of  attorney  (/).  In  cafe  for  words  a  declaration  generally  of  a 
term,  and  the  words  laid  fome  days  in  term,  liberty  is  ufually  given 
to  make  a  fpecial  entry  of  a  day  of  preferring  the  bill,  becaufe  other- 
wife  the  zStion  would  be  before  the  caufe,  relation  being  to  the  firft 
day  of  term ;  and  this  is  done  frequently  if  the  bail-piece  were  after 
the  caufe  of  adion  j  and  this  we  diink  like  our  cafe,  where  the  de- 
claration was  delivered  after,  though  the  demife  be  laid  after  the  title 
accrued.  If  KM* s  Retorts  might  be  cited  for  authority  amend- 
ments have  been  in  h^  as  material  as  this,  Countefs  ofralmoutVs 
cafe  in  Lord  Hale's  time.  3  Keh.  117.  and  Place  v.  Twifordy  2 
Kib.  120.    IViUiams  v.  Moorcy  2  Keb.  175. 

But  Holt  C3iief  Juftice  held  it  not  amendable,  becaufe  no  other 
leafe  than  what  we  had  laid  was  confefTed,  and  that  it  w^  material. 
Sed  adjornatur.  We  moved  it  feveral  times,  but  could  never  get 
wcr  it  {g). 

U)  Doagl.  376.  730.   I  Com.  Dig.  314.  (/)  »  Burr.  ii6x. 

t  B*c.  Abr.  96.     Cowp.  407.     1  Tenn  Ig)  Scd  vide  the  cafet  of  Marlborough 

Rep.  78a.     3  Term  Rep.  657.  ▼.  Skinner,  1  Stra.  890.  Fitzg.  193.  Aflia 

(«)    See  Ld.    Ray.    133.      Stra.    954.  ▼.  Parkin,  i  Burr.  665.     Baker  v.  Coie, 

f  ^orr.  321.     I  Wilf.  33.    i  Dougl.  361.  3  Burr.  1 161.  and  Hard  man  t.  Pilkingtoo, 

i  Sum  Rep.  783.     3  Tcros  Rep.  349.  4  Burr.  ^447. 
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♦  Mr.  Crookc's  Cafe. 

T  ]  PON  a  pre&ntation  to  the  chuich  of  St.  Miebael  W$§i^ 
^  Jlreetj  and  a  caveat  entered  againft  the  inftitution  by  the  pro^^ 
fentee  of  the  prefent  king,  I  being  of  counfd  for  Mr.  Crdoh  ap- 
peared and  argued  his  cafe  before  Dr..  Nbwton. 

The  cafe  was  thus.  By  the  a&  of  parliament  22  Car.  2.  c  it. 
It  is  thus  enaded,  f.  63.  par.  26.  ^  That  the  pariOies  of  St.  AS^ 
^  cbail  fFood-^reet  and  St,  Mary  Stainlngy  (hall  be  united  into  one 
^  parifh ;  and  the  church  heretofore  belonging  to  the  parifli  of  Su 
(<  Michael  fFood-freet^  (hall  be  the  pari(h  church  of  die  fiud  paiiflieiL 
<<  fo  united."  And  in  fe£l.  68.  ^  that  notviathftanding  facb  union  as 
^  aforeiaid,  each  and  every  of  the  pariOies  fo  united,  as  to  all  rates, 
^  taxes,  parochial  rights,  charges,  and  duties,  and  all  other  priTi- 
*^  leges,  liberties,  and  duties  whatfoever,  other  than  what  are  hefe* 
^  in  before  mentioned  and  fpecified,  (hall  continue  and  remain  dif- 
<^  tinS  as  heretofore ;  and  that  the  ieveral  and  refpedive  patrons 
**  of  the  (aid  churches  fo  united  (hall  and  may  prefent  by  turns  to 
^  that  church  only  which  by  this  a&  is  to  be  rebuilt  and  efta- 
^  bU(hed  for  the  parifh  church  of  the  parifh  churches  h  united  as 
^^  aforefaid  ;  the  firil  prefentment  to  be  made  by  the  patron  of  fuch 
^  of  the  (aid  churches,  die  endowments  whereof  are  of  the  greateft 
^  value."  Dr.  Marun  was  incumbent  at  the  time  of  the  unions 
and  fo  continued  to  the  time  of  his  death,  which  happened  very 
latdyx  and  by  his  death  the  church  is  now  vacant.  The  kihg  is 
patron  of  St.  Mary  Staining  (of  far  lefs  value  both  in  the  king's 
book,  and  the  clear  yearly  value)  and  prefents  J.  S.  A  common 
perfon  is  patron  of  St.  AUcbael  Wood-ftrat^  who  prefents  Mrm- 
Crook. 

And  for  him  I  prayed  inflitudon. 
aR0U.Abr.343.       Th^  counfd  for  the  caveat  argued  for  die  prerogative,  that  in 
^  EjUfe''**'       ^^  ^  ^^^  coparceners,  and  one  be  in  ward,  the  kmg  fhall  have 
(H.  6.)  the  firft  turn,  and  the  king  not  being  named,  die  o&  of  parliament 

fiudl  not  bind  him  or  his  intereft. 

ncSbf'iA^'  £  contra  I  argued,  duit  abundance  of  (btutes  do  not  bind  die  king 

7  Co.  31.'         when  he  is  not  named ;  they  are  moft  of  diem  muftered  together  in 

Moor.  540.        II  Cb.  68.  MagdaUn  College  cafe:  but  yet  there  fol.  70,  71.  the 

rTc^cl?*        ijEliz^c.  io.isadjudgedtobindtheking,thoughnotnamed,FiR8T, 

4EK.  Abr.ipo.  Becaufe  the  general  letter  extends  to  the  king  by  the  words,  <^  to 

^  any  perfon  or  perfons,"  and  the  queen  was  a  penbn :  fo  here  a  pa* 

*  r  ^^  J    tron.    Then  £iys  that  book,  if  the  ^  king^  be  exempt,  it  muft  be 

by  conftruAion  of  law,  and  fuch  conflrudion  fhall  never  be  made 

againft  the  exprefs  fenfe  or  reafbn  of  die  law  makers  mentioned  in 

or  to  be  infierred  firom  die  aS :  and  as  the  kine,4ords,  and  commons 

bad,  in  the  preamble  there,  adjudged  long  leates  to  be  unreafbnahle^ 

and  tending  to  irreligion,  fo  here  die  king,  lords,  and  commons 

have  declared  that  the  neceffity  of  rebuildmg;  of  churches  could  be 

10  no  otfkcr  manner^  for  fcrcnd  pariibcs  were  not  abk  to  rebuild. 

Thf 


Cafe  144« 
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Dyer,  159. 
3  Lev.  96. 
ft  Jooesy  160. 
1  Salk.  165. 
Skin.  6x6, 
Fits.  169. 150. 
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The  king  is  bound  by  laws  of  public  uTe  and  benefit,  and  where  Mii.Cftooct*c 
contrary  will  be  a  wrong  to  the  fubjc(^  all  ftatutes  made  to  prevent        ^^•■" 
the  decay  of  religion  bind  the  king,  (a)  He  is  bound  by  many  laws 
where  dot  named,  (h)  He  is  bound  by  the  ftatute  of  Marlbridge, 
c  22.  againft  the  diftraintng  of  tenants  to  anfwer  of  their  freehold 
without  writ;  his  bailaflF  cannot  diftrain;  if  he  do,  attachment  lies  \ 

againft  him.  {c)  He  is  bound  by  32  //.  8.  c.  28.  concerning  dijion^ 
UftMnmcts  though  not  named  (d)^  becaufe  made  to  give  her  that  had 
a  righc,  a  more  Ipeedy  remedy,  Wz.  by  entry,  when  by  the  com-  ^  , 

mon  law  ihe  was  forced  to  a  real  adUon ;  and  many  others  there  are 
of  the  like  nature.  I  confefs  the  king  hath  prerogative  in  many 
more  inftances  than  diey  have  named,  but  the  conftant  rule  is,  that 
he  am  do  no  wrong  (/),  and  here  this  would  be  a  wrong  to  our 
patron,  for  he  bath  the  firft  prefentment ;  it  is  a  wrong  to  prevent 
him  of  it.  Then  conflder  the  nature  and  efFeS  of  an  union ;  by  the 
common  law,  upon  the  confolidation  of  two  churches,  one  becomes 
txXmSt  in  law,  and  as  Godolpbin  (f)j  iUud  qu9d  aberi  uniturj  ex-^ 
iiHgtiitur  mqui  amplius  pirfmrare^  fo  die  king^s  church  is  gone  by 
that  nation.  Now  of  this  union  there  are  three  feveral  -forts ;  one 
rf  tkem  is  when  a  church  is  b>  united  to  another  that  that  which  is 
united  mmttit  jus  fuum^  it  ee  utitur  cm  fit  unto ;  and  another  is  when 
two  or  more  churches  are  fo  united  together  that  one  is  not  fubjed: 
to  the  odier,  in  vAAtii  cafe  quod  melius  eft  retinetur*  I  cannot  but 
obferve  the  feveral  reafons  or  caufes  in  die  law  for  a  confolidation, 
or  union,  or  annezadon  of  churches  for  the  better  hofpitality  of  the 
ncAors  ^e  propinouity  of  churches  and  places  that  one  may  dif- 
dttige  the  duty  ana  cure  of  both,  the  want  or  defedi  of  panibes, 
or  cactreme  poverty  of  one  pariih,  thefe  are  reckoned  the  caufes  by 
the  common  law  of  an  union  when  made  by  the  confent  of  bifhop, 
diapter,  patrons,  and  incumbents  of  livings:  now  the  (ame  reafoas 
may  be  (uppofed  when  made  by  zBi  of  parliament;  and  if  ib,  then 
all  the  reafons  which  held  *  in  Magdalen  College  cafe  (^),  as  promo-  *  [  2X<I  j 
don  of  hofpitality,  and  to  prevent  the  decay  di  religion,  and  confe- 
<|uendy  the  king  bound  by  this  law ;  but  taking  it  at  common 
law,  dhis  union  gives  the  prefentment  to  our  patron,  for  the  more 
wordiy  benefice  is  never  united  to  the  minus  dignum^  and  therefore 
a  parochial  church  cannot  be  united  to  a  chapel,  magis  dignum  at-^ 
Irwf/  eidfe  minus  by  our  law,  as  wine  the  hoglhead,  deeds  the  box, 
hoofe  die  heirlooms,  and  the  like.  Here  the  king  is  bound ;  for  if 
not  bound  diey  have  no  right  to  a  prefentment  to  our  church* 
The  king  takes  a  benefit  by  mis  claufe ;  it  is  plain  that  he  is  bound, 
far  ocherwife  he  could  not  have  any  prefentment  to  this  church  afore* 
fiid  at  all;  and  if  he  take  he  mud  take  it  under  the  modes  and  qua- 
lifications that  the  a^  gives  it  him.  Suppofe  a  private  perfon  by 
wiO  had  domifed  an  advowfon  to  the  king  and  a  college,  declaring, 
diey  fliould  prefent  by  turns,  and  that  the  firit  prefenudon 

1)  5O9W  tiifrnmi.  136.    XI  Co.  6S.  (r)  t  Bl.  Com.  246. 

k.  la.  (/)  Godo)phin*i  Re^ertorlum  Cutotd^ 

fj)  Sm  4  Bac.  Abr.  199.  cum,  page  169. 

fr)^  laft.  141.  149.   Sfd  tidf  Plowd.  ig)    z  Roil  Abr.   191.     ii*Co.  6^ 

j^o.  I  Roll  Rep.  xcl.    Cro.  J4c.  364.  x  Bulft. 

ftiould 


.&: 


lCB»CltO0KS*ft 

Cam. 
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fhould  be  by  the  college,  would  not  the  college  in  that  cafe  have 
the  firft  prefentment ;  here  the  (ame  2iSt  that  appoints  the  union^ 
unites  their's  to  our's,  and  not  our's  to  theirs,  and  confequently  gives 
us  the  right  prima  facUj  the  king  confenting.  Then  befides,  the 
fame  ad  that  direds  the  king  to  have  any  prefentation  to  our 
church,  direds  the  firft  to  us !  it  is  all  but  one  entire  fentence.  It 
is  well  known  that  in  afe  of  wliament  on  the  roll,  there  are  no 
points,  commas,  colons,  iemicolons,  or  odier  notes  or  figns  of  divi- 
iioii ;  thit  I?  added  by  the  printer,  and  as  it  is  on  the  roU,  the  whole, 
makes  but  one  paragraph ;  the  fenfe  is  to  direS  the  divifion,  and  the 
fenfe  dire£b  no  divifion  at  all  between  the  words  that  enad  a  |ve- 
fentment  by  turns,  and  die  firft  prefentation  to  us.  Either  the  king^ 
is  included  in  this  zSt  or  not ;  if  he  be  the  words  plainly  give  us 
the  firft  prefentation  ;  if  he  be  not  included,  meant,  or  concerned- 
by  this  union,  then  there  is  no  colour  for  this  caveaU  for  then  they 
cannot  pretend  to  a  prefentment  to  our  church ;  let  them  get  one 
to  their  own ;  we  defire  only  a  prefentation  to  our  own  church, 
that  is  all  we  pray  at  prefent,  and  the  right  to  tithes  out  of  their's, 
we  will  controvert  afterwards  ;  but  it  feems  very  hard  to  fay,  that 
the  king  is  not  bound,  becaufe  not  included,  becaufe  not  named, 
'  [  211  J  and  yet  he  (hall  be  included  as  to  benefit.  If  *  they  have  any  right^- 
the  king  can  only  have  it  by  this  ad  of  parliament,  and  then  mcj. 
muft  have  it  as  this  zBt  of  parliament  gives  it.  That  it  is  a  beneu 
to  diem  is  plain,  becaufe  by  die  union  they  have  the  advamage^ 
ours  being  die  greater.  The  fubjed  to  which  the  union  is,  is  our 
church,  and  that  bears  the  name  and  attrads  the  reft  unlefs  it  be 
otherwile  provided  for  by  exprefs  words,  and  the  exprefs  words  are 
with  us :  they  agree,  the  kins;  is  bound  by  that  part  which  excludes* 
him  firom  his  ancient  right  ofprefenting  to  the  church  of  Su  Mary 
Stainingj  and  gives  him  a  new  right  to  prefent  to  ours,  and  yet 
will  deny  him  bound  by  diat  part  which  vefts  a  right  in  us,  and 
yet  the  former  is  much  ftranger  than  this ;  if  bound  bv  diat,  much 
more  reafon  that  he  fhould  be  bound  by  this :  and  I  cio  affirm  po- 
fitively  that  an  ad  of  parliament  which  gives  a  right  to  the  kii^ 
(hall  bind  him,  as  to  the  manner  of  enjoying  or  uling  that  right, 
as  well  as  a  fubjed.  That  the  king  is  bound  by  this  claufe,  doth 
appear  from  fed.  69.  where  the  king's  prerogative  right  is  pard- 
cularized  and  exprefsly  taken  nodceof,  for  diat  fedion  faves  to  him  and 
his  fucceiTors,  all  tenths  and  firft  fruits  in  the  fame  manner  as  before 
the  union  they  fevcrally  ftood  charged.  1'  urge  this  to  fhew  that 
our  law  makers  efteemed  the  king's  right  bound,  otherwife  there 
would  not  have  been  fuch  an  exprefs  faving ;  and  if  they  had  de- 
figned  the  king  to  have  had  the  firft  prefentadon,  though  his  church 
were  of  die  lefs  value,  they  would  have  taken  care  of  him  in  that 
particular  alfo  by  an  exprete  faving.  In  the  Lord  Berkley's  cafe  (b)^ 
the  king  is  bound  by  the  flatute  de  donis.  He  was  bound  ^J^^ 
mam  d^ni;  it  is  held  (i)y  that  if  land  had  been  given  to  the  kii^ 
and  the  heirs  of  his  body,  he>  before  the  ftatute  ol  Weffaninfler  the 


Ih)  Plowd.  ft46« 


(0  la  Uit  gie  of  Alton  Woodi,  x  Co.'44« 


Eaftcr  Term,  3  William  and  Marjr,  in  B.  R.  aoj 

fecond,  could  not  have  aliened  in  fee  before  ifliie,  for  an  alienation  by  ^b*  Cxooxs** 
another  would  be  a  tortj  and  fo  would  it  be  in  the  king,  if  it  ihould  Caji, 
be  adjudged  an  alienation  in  fee.  And  this  cannot  be,  for  his  pre- 
rogative will  not  be  a  warrant  for  him  to  do  any  injury  to  ano- 
ther, and  the  eftate  which  the  king  had  would  not  fufFer  fuch  an 
alienation,  becaufe  not  large  and  ample  enough;  and  his  pre- 
rogative will  not  alter  his  eftate,  nor  make  it  greater  than 
the  donor  gave  it  him.  And  a  little  after,  in  die  fame  book  (i), 
fuch  alienation  is  faid  to  be  tortious^  becaufe  contra  voluntatem 
J§Hat§ris^  and  therefore  ill  done;  for  men  ou^ht  to  obferve  the  , 
intent  of  other  men  in  lavrfiil  things,  and  to  break  it  is  ill.  Here  *  *  [  212  1 
Che  parliament  are  the  donors ;  they  give  the  king  and  my  client  a 
mht  to  prefent  to  the  church  of  St.  Michael  Wood-Jlreet^  by  turns. 
iDe  king  had  no  fuch  right  before.  The  mode  and  form  of  that 
^ft  is,  that  the  king  have  die  fecond  prefentation,  and  fo  on ;  now 
if  the  king  have  die  firft,  that  intent  is  broken  and  we  are  injured, 
and  if  it  were  a  common  perfon,  and  he  fhould  iirft  prefent,  that 
would  be  an  injury,  and  fo  here.  (/)  It  is  the  opinion  of  Engle- 
riSLD  yufticcy  That  where  a  man  ukes  a  gift  by  aft  of  parliament 
of  any  land  (though  there  were  an  ancient  right)  neither  he  nor 
his  heirs  fhall  be  remitted ;  for  when  land  is  exprefsly  given  by  aft 
cf  parliament  which  is  a  judgment,  neither  he  nor  his  heirs  fhall 
claim  any  other  eftate  or  right  than  what  is  given  by  the  aft,  and 
jet  remitter  is  a  title  favoured  in  the  law.  I  urge  this  to  (hew  that 
the  king's  ancient  right  will  not  afFeft  this  cafe ;  that  an  aft  of  par- 
liament givii^  a  right  which  the  king  hath  is  new  to  both  the 
lurches;  and  then  diat  right  is  to  be  joined  in  manner  and  form  as 
die  aft  direfts, 

•  So  I  concluded  for  Mr.  Crooiij  and  prayed  dut  he  might 
bave  inftituthn.  And  he  had  it  accordingly,  and  enjoyed  it  with* 
Mit  ftpther  trouble  as  ever  I  heard :  though  there  were  two  in- 
ftances  in  London  where,  under  colour  of  this  prerogative,  the 
king's  prefentee  was  firft  preferred,  though  his  living^  were  of  left 
value,  as  was  affirmed,  viz.  Dr.  Parrj\  and  Dr.  Bridges.  Bu(; 
Ibis  was  done  by  Jeffreis,  and  never  contefted,  &c. 

(I)  1  Co.  47.  pi.  49.  from  th<  Year  Book,  29  Hea.  1^ 

(/)  Bcoolu  Abr.  titif  **  Rcmittiuf '      pi. 
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Zrror  lies  on  » 
•u(%nient  m 


*  Price  againjl  Harftong. 


Stile  of  a  court 

tudmtm*  Ante, 
47- 


There  cannot 
be  a  dimmrrir 

after  i/keju»ed. 

5  Com.  Dig. 
139. 

EeplicatioA. 


A  replication 
that  does  not 
ftate  fufficient 
to  maintain  the 
adiooy  i>  bad. 

ft  Mod.  57. 
Foft.  344. 
»  Wilf.  al7. 
3.Tcnn.  Rep. 
574- 


1^  R  R  O  R  on  a  judgment  in  the  King's  Bench  in  Ireland  on  a  writ 
'^  of  error  there  [a)  on  a  Judgment  in  the  court  of  the  archbifl»op 
of  Dublin  in  debt  upon  an  obligation,  wherein  the  plaintiff  declared 
that  the  defsndant  did  acknowledge  himfelf  to  be  bound  in  fix 
dioufiuid  pounds  whereof  four  thouiand  four  hundred  pounds  is 
paid ;  and  the  defendant  craved  §yir  of  the  condition,  which  is  to 
pay  three  thouiand  five  hundred  pounds,  with  intereft,  diirty  days 
after  notice,  and  pleaded  that  he  paid  the  four  thouiand  four  hun- 
dred pounds  in  iadsfa&ion  within  thirty  dajrs  after  notice*  The 
plaintiff  replies  non-payment  within  thnty  days,  //  hoc  petit  pmi 
inptiratur  per  tatriam^  etprsdi&us  Tno/finulttery  Vc.  And  dien 
tile  defendant  demurred ;  and  the  plaintiffjoins :  and  judgment  far 
the  plaintiff,  becaufe  the  replication  was  good  and  fufficient.  Awi 
now  here  the  general  error  {b)  is  aiSgne£ 

I  ARCUSD  for  die  plaintiff  in  the  writ  of  error  i  but  the  Soli* 
CITO&  being  to  argue  it  afterwards,  bad  my  notes  to  diis  efiefL 

First.  The  fKle  of  the  court  is  a  court  of  the  king's  held  there 
per  confuetu£nenu  Plaint  is  levied,  de  placito  debiti.  1  he  defendant 
appears  upon  fummons  in  plaeito  prad^.  The  plaintiff  the  fiune 
day  produced  quandam  billamjuam  de  placite  debiti  qtut  pddem  UUm 
fequitur  in  bac  verboy  and  doth  not  iay  feetuf  cmfuittidf  in  pkc^ 
praff. 

Secondly.  There  is  ijue  joined  2nd  afterwards  ademmmri  for 
the  laft  ought  to  have  been  re)e£led,  becaufe  the  interpleader  be^ 
tween  the  parties  was  at  an  end!,  and  the  matter  put  in  ifliies  aoiMI 
judgment  ought  to  have  been  till  the  iilue  was  tried. 

Thirdly.  The  replication  is  ill,  becaufe  he  did  not  lay  ^  pay 
^  infra  thirty  days,''  whereas  he  ihould  have  iaid,  <<  and  not  before^ 
^  &c."  for  a  payment  on  the  day  will  be  a  payment  within  die  coiH 
didon. 

Fourthly.  The  condition  is  to  pay  three  thou^nd  five  bun« 
dred  pounds,  with  interefl,  The  plea  is,  that  he  did  pay  the  four 
thouiand  four  hundred  pounds  in  iatisfii&ion  within  tnirty  days 
after  nodce,  which  is  vrithin  two  years,  fo  that  there  was  not  fa 
much  then  due.  The  replicadon,  and  iffue  is  tendere4  upon 
payment  of  the  four  thouiand  four  hundred  pounds,  and  doth  not 
fay  <<  or  three  thouiand  five  hundred  pounds  with  interefl,'*  fo  that 
the  principal  money  and  intereft  might  be  paid,  though  not  the  four 
thouiand  four  hiuidred  pounds,  and  confequendy  no  good  repli* 


(«)  But  fee  the  %%  GeOb  3*  c«  sS.  and 
the  ft3  Geo.  3.  c  53*  bj  which  ^if  appeal 
ii  aboliihed« 


(^)  Sec  S7£iis«  c  5.  and  4  and  5  Aaa, 
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cation ;  for  though  it  (hould  be  found  for  us  that  the  fum  was  not        P»xce 
paid,  yet  the  debt  might ;  and  fo  upon  the  whole  matter  there  might    HAtrroNc* 
be  no  caufc  of  a£tion« 

Thew  I  URGED  feveral  authorities,  that  it  is  not  enough  for  the  In  debt  on  boofi, 

replication  in  •  this  cafe  not  to  deftroy,  or  felfify  the  plaintiff's  caufe  ^^^J^^f^ 

of  wBdonj  but  it  muft  maintain  it;  there  muft  be  a  good  breach  aoctnotadmU 

affigned  in  the  noii-payment  of  the  principal  money  mentioned,  wa  ptrfirauuu^ 

otherwife  the  replicatiop  cannot  be  ikid  to  be  good ;   and  judg-  ^  replica. 

ment  ought  not  to  be  for  the  plaintiff*  That  a  breach  was  neceflary  ^^'^*']^^ 

though  our  plea  was  ill,  I  cited  feveral  cafes  to  prove ;  and  the  cienc  hetch. 
-difference  to  be,  where  fuch  ill  plea  admits  or  fuppofes  a  non-pay- 

ment  or  non*performance  of  the  condition,  there  was  no  need  of  i^Z*^*^ 

breach  in  the  replication  (r),  but  if  the  plea  did  not  admit  the  Hob.  i9t. 

&nie,  there  though  the  plea  was  ill,  yet  if  no  good  breach  in  the  re-  ^*  ^^'  3»o* 

plicatioa,  the  pbuntiff  could  not  have  judgment ;  fundry  books  I  dn.jMc%2o* 

hid  to  evince  and  back  diat  difference.  Lot!  529. 

I  Mod.  117, 
I  Saaod.  loa.    %  Saiiod.  s8o.  1  Salk*  140,   %  WUC  is.  067*  193.  Stra.  %%j*  1  Borr.  574*  *  Burr.  77^^ 
^>>^  57»*  *  C  ^14  ] 

Lewivb  Sgrjeant  prayed  time  to  anfwer  it;  and  the  next  term  xhe Court 
moved  for  a  certiorari  to  Ireland;  which  I  oppofed,  becaufe  here  was  awvd  Tcu^ 
nothing  vranting,  and  no  diminution  could  be  alledged;  for  the  er-  rari^fttrmmUU 
rors  were  rather  furplufage,  and  the  replication  could  be  never  ^^^'*^ 
mended  unlefi  thev  returned  another  record,  which  is  not  allowable  !.  .  * 
in  anj^cafe:  befides,  diminution  could  not  be  alledged,  nor  a  cer^  iSid!i39. 
iiorari  granted  after  in  nuilo  eft  erratum  pleaded.    But  per  Curiam  Moor.  700. 
a  certiorari  may  be  granted  at  the  prayer  of  die  defendant  in  error  ^"**  ^****  *♦• 
ed  infirmandtm  Curiam  at  any  time,  and  when  returned  it  will  ap-  i  sijk!^69t** 
pear  if  the  £une  record  or  not,  stra.  44a. 

B.  R.H.  lit. 

The  Court  inclined  to  hold  the  fecond  and  fourdi  exceptions  to  5  Com.  Dig. 
be  &tal  errors;  and  in  Hilary  Term,  4  William  and  Mary,  rule  for  '''"der(  38.13.) 
rtverlaL 

(ff)  Ante  14$.    Ychr.  ^5.    Cro.  EIic*       i  Saund.   lox.    See  alfo,    5  Com.  Dig. 
|sa^9.   I  Sid.  290.  3LeT.  24.  i  Vent,      ««  Pleader"'  (F.  15.) 
114.  12^     Cartlu   ii6.    s  Salk.  ijS* 
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Willct  againji  Tidey. 
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On  ageneral 
'vcrdki^  in  fa- 
vour of  the  de- 
fendant in  an 
a^on  where 
j^cial  cafe  and 
general  'mdebt' 
tatuiajfumfjitvn 
joined^  if  the 
judgff  ctrti^ 
tliac  thede. 
tfi^idanc  }ufti6ed 
at  an  officer  un- 
^tr  an  adl  giT- 
tng  treble  cofts 
tbe  Court  will 
fliward  them  on 
tbe  ajfmmfft^ 
though  it  does 
jMt  otherwife 
appear  that  the 
^fpndant  took 
tlje  money  at 
an  ofl|cer. 

S.  C.  Garth. 

jSS. 

S.C.  iiMod.6. 

S.  C.  2  Dan. 

Abr.  223. 
Jones,  305. 
Cro.  Car.  175. 
2S5. 

»  Vent.  4^. 
Annally's  Rep. 
125. 

Pougl.  107. 
a45-  307-  780. 
1  Freem.  Rep. 

I  H.  Bt.  Rep. 
•  [   215  ] 


TAECLARATION  in  cafe  upon  ^ ii  indibitatus  affumffitiot 
^  twenty  flbillings  had  and  received  to  the  plaintiflPs  ule  ;  cumqae 
etiam^  the  defendant  a  colledor  of  the  tax  afTefied,  i  Will,  and 
Marv,  in  the  county  of  Sujfexy  had  feized  feveral  goods  of  the  defen* 
dant^s  by  colour  of  non-payment  of  the  tax,  and  had  fold  them  for 
lefs  than  he  might  have  procured  for  them  by  twenty  ihillings ;  to 
the  plaintifPs  damage  forty  pounds.  The  defendant  (imprudently 
enough)  pleaded  {a)y  non  ajfumpfit  to  the  iirft,  and  mn  culpabiUs  to 
the  other.  A  verdid  {coram  Rookesbt)  generally  for  tbe  de- 
fendant* 

The  judge  of  the  aflizes  certifies  on  the  back  of  tbepofiea^  tiiat 
the  defendant  juftified  by  the  a£l  of  i  Will,  and  Mary,  for  the  tax^ 
&c. ;  but  Mr.  John  Ashtok  refufcd  to  tax  treble  cofts. 

I  MOVED  the  Court  for  treble  cofts  on  the  claole  in  the  ad^ 
^  that  if  any  aSion,  &c.  for  what  he  and  they  (hall  do  in  purfuance 
^  or  execution  of  diis  a£b,  fuch,  &c.  may  plead  the  general  ifliie, 
^^  and  upon  iflue  joined  *  may  give  this  ad  and  the  fecial  matter 
**  in  evidence,  and  in  cafe  of  non-fuit,  difcontinuance,  or  verdi<5l 
^  againft  the  plaintiff,  the  defendant  (hall  have  treble  cofts."* 

Mr.  Darnell  oppofed  upon  the  cafe  of  Stone  v.  Linger^  Cre^ 
Car.  467.  A£lion  againft  the  churchwardens  for  a  falfe  prefent- 
ment,  where  double  cofts  are'  denied  on  the  7  Jac.  i.  c.  ^.  (M 
becaufe  a  fpecial  adlion  of  the  cafe  for  a  jnifbehaviour  in  'their  of- 
fice, and  not  trefpafs  or  fidfe  imprifonment,  whereon  liberty  was 
given  to  plead  the  general  ifTue,  and  (hewed  the  fpecial  matter  in 
evidence,  and  the  cafe  of  Kcntinal  v.  Smithy  Cro*  Car.  285.  yomgf 
305- 

But  I  anfwcred  e  contra^  that  the  penning  this  z&  was  different^ 
for  it  was  upon  ^^  any  ifTue  joined,"  this  was  not  for  a  mifbehaviour  iA 


{a)  For  It  was  agreed  by  all  that  tbe 
fpecial  ad  ion  on  tbi  cajt  and  the  djfumpfa 
were  incunfiftent ;  and  that  the  defendant  ■ 
■light  have  demurred  to  the  declaration ; 
for  it  required  a  diflTdreat  aad  donble  an- 


fwer. 
99- 


S.  C.  Garth.  189.    See  alfo  3  Lev. 


{h)  See  alfo  2j  Jac.  i«  c.  41.  and  24 
Geo.  s.  c.  4^^ 


em 
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Ac  ofEce,  but  in  difaffirmance  of  the  power  by  which  we  were  col-  Willit 
ledors.  We  received  twenty  (hillings  by  virtue  of  the  aiB';  the  Tidiy. 
plaindfF  Taj's  we  received  it  to  his  ufe,  for  we  tiad  no  power  or 
authority  to  receive,  and  therefore  brings  an  indebitatus :  now  we 
plead  non  affitmpftt ^i^zni  upcm  the  trial  we  give  in  evidence,  the  a6t 
and  the  verdidt  Cms;  os^  and  the  judge  certifies  accordingly,  and 
therefore  1  pray  treble  cods  on  that  account.  With  die  other  I 
meddle  not. 

And  fo  THE  RUU  was  for  treble  cofls« 


Styart  againjl  Rowland.  Cafe  1471 

r\  E  B  T  for  ten  pounds  pro  eo  quod  cum  the  defendant  had  ac-  what  (han  be 
*^  counted  with  the  plaintiff  of  divers  fums  as  due,  and  upon  that  evidence  of* 
account  ^was  found  in  arrear  eight  pounds,  per  quod  a£lio  accrevit  to  *"'^*'*'"'*^ 
have  the  fiiid  eight  pounds  cumque  etiam  the  faid  defendant  had  bor- 
Towed  of  the  fiud  plaintiiF  ten  pounds,  to  be  paid  on  requeft,  de  qui^ 
ius  quidemfiparalihut  denario?  fum*  this  defendant  afterwards  fatif- 
iied  eight  pounds,  yet  the  ten  pounds  hath  not  paid.     Plea,  nil  debet.    ' 
On  the  trial  they  gave  in  evidence  only  eight  pounds,  which  I 
URCSD   could  not  be  evidence  of  the    mutuatus ;    for   that  was 
one  entire  contrad,  and  another  contrail  for  eight  pounds  was  not 
die  fame  they  had  declared  upon :  and  of  that  opinion  w^s  the  Lord 
Chief  Justice  Holt.  . 

Then  to  prove  the  inftmul  computaffet  they  proved  that  the  de-  Evidence  thit 
fendant  and  plaintiff's  wife  reckoned  that  the  defendant  had  bor-  ^*»«  defendant 
rowed  at  one  time  forty  fhillings,  at  another  time  forty  fhillings,  nieTaTdiffbrent 
and  at  another  time  four  pounds,  and  this  came  to  eight  pounds,  times,  and  thac 
and  he  promifed  to  pay  it.     I  urged  that  this  could  not  maintain  j.^  amounted  to 
an  injimill computaffet^  for  that  it  was  only  a  reckoning  on  one  fide,  ^ro&itfzrr^ 
for  mere  was  neither  payment  nor  dedu£lion  on  the  other,  and  at  Jimul  computajftt. 
that  rate  faying  *  one  and  one  was  two  would  make  an  account.  Bull.  N.  P.  129. 
But  Holt  Chief  Jujiice  over-ruled  me,  that  it  was  good  evidence    •  [  216  1 
of  an  account,  and  ib  they  had  a  vcrdicSt  quoad  comput'  for  the  plains- 
tiff,  and  quoad  refid*  for  the  defendant. 

Then  I  moved  in  arrefl  of  judgment,  that  no  judgment  could  a  Terdiare. 

be  on  this  for  the  plaintifF,  becaufe  the  verdi6b  was  repugnant  to,  pugnanc  to  the 

and  different  from  the  declaration,  for  the  declaration  acknowledged  <*ecUration  in  %^, 

part  of  bodi  the  fums  to  be  received,  and  confequently  part  of  the  "  b^dl    ^*°' 

2  Roll  Abr. 
i9S.  7M.    HoV.  i6i.  3  Mod.  72.      Cro.  Car.  495.    Baroti  476.      Stra.  873.  1131.    2  WUf.  j6o. 
1  Mrr.  3ft6.    %  Borr.  49S. 
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Stta»t       eight  pounds  to  be  received,  and  the  jury  had  found  the  contrary 
RowLAHP.     ^^  Acre  was  nothing  due  on  the  mutuatus^  and  that  the  whole 
eight  pounds  in  the  injimul  computajjit  was  due,  fo  that  they  have 
finind  the  plaintiff^s  declaration  to  be  falfe. 


But  by  DoLBiN  Juftice^  the  exception  was  too  nice. 

And  by  Holt  Chief  Jufticiy  the  ten  pounds,  if  receivi 
F  the  two  fums,  was  received  out  of  the  feveral  fums. 

And  lb  by  the  Court  the  plaintiff  had  his  judgment. 


Trinity 
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The  Third  of  William  and  Mary, 

IN 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knf.  Chief  Juftice. 

Sir  William  Dolben^  Knt. 
Sir  William  Gregory, 
Sir  Giles  Eyres, 

Sir  George  Treby,  Knf.  Attorney  General. 
Sir  John  Somers,  Kht.  Solicitor  GcneraL 


0LBEN9  Knt.    1 

REGORY,  Knt.V  Juftices. 

5,  Knt.  J 


The  King  agtnnft  Oxenden.  Q^^t  i±%. 

Ste  this  Cafe  pofij  pap  261. 

NOW   I  argued  [a)  that  a  mandamus  did  lie  to  reftore  a  AmgmUmMs 
PROCTOR  to  the  cxcrcifc  of  his  oflSice  that  was  unduly  re-  ^l^^^^J^ 
moved,  becaule  his  bufinefs  concerns  the  adminiftration  of  public  Ui^fymtixti 
jufticei  and  tends  to  the  public  welfiire.     j/  mandamus  lies  for  all  of-  ^courts  ^  for 

fices  of  a  public  nature,  or  relating  to  the  adminiftration  of  juftice  :  t|?2r»jave  jurif. 
..-.*.        .     rr        ^r     '    *         ^  11     •  /*•!  1      1         11       "^  f  diaion  over 

this  oflke  is  neceflary ;  for  it  is  morally  impbmble  mat  all  manner  of  their  owa  of. 
perfoRS,  as  infants,  children,  perfons  difeafed^  who  pray  relief  of  ficcn. 
juftice,  can  do  all  dietr  own  bufinefs  *  there  anymore  than  they  s.c.Poft«25t, 

i6j. 
1  C.  3  Lev.  309.    S.  C  Hole.  435.    S.  C.  3  Mod.  331.    S-  C.  Garth.  169.    S.  C.  Skio*  290.  S.  C. 

iSaik.  »30.     I  Sid.  40.  169.    sLev.  18.     Fitsg.  123. 194.     8  Mod.  148*  10  Mod.  114.     11  Mod.  190* 
kin.  45.    And*  xoi.    Sen.  58.  608.  696.  loSi.    %  Ld.  Ra/.  1004.    %  Burr.  IQ44.     3  Bt^rr.  1647. 
3  Bac.  Abr.  531.    Cowp.  41 3.  523.    Dongl.  629* 

•£ai8J 

(«)  See  the  retom  made  to  th!f  aiMdU-      z^tf  and  the  fecond  argument,  with  tht 
«w,  and  tht  firft  »i|«nNi(  00  it,  poft,      opbion  ofchejud|ei,poft,S7i. 

Pi  caa 
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KxKo        can  without   an   attorney  •,    it  is  therefore  to    be  compared    to 


OXCNOXIC 


that  of  AN  ATTORNEY.  He  takes  an  oath  as  an  officer  of  the  court; 
and  this  appears  by  the  return  where  the  oath  is  mentioned :  nayf 
they  are  mentioned  in  poll  a£ts  as  well  as  attornies :  nay>  he  is 
mentioned  in  16  Rich.  2.  c.   15  ;  and  therefore  may  be  well  pre- 
fumed  to  be  time  immemorial.     The  ecclefiaftical  court  is  a  court 
<)f  juftice  allowed  by  and  known  to  the  common  law  of  England ; 
it  IS  a  court  for  puniflimcnt  of  offences  and  immoralities  ;  as  inceft>, 
adultery,  drunkennefs,  &c.    A  proctor  is  an  officer  there,  and  this 
court  will  take  notice  of  him,  for  you  need  no  information,  as  Mr. 
attorney  fays,  to  acquaint  you  with  the  nature  of  his  office,  but 
only  for  remembrance.     As  to  the  objedion.  That  there  never  was 
a  mandamus  granted  for  to  reftore  a  proftor :  I  anfwer.  That  there 
never  was  one  moved  for  fuch  trivial  caufes  ;  but  there  always  was 
a  firft  in  every  adion,  and  if  the  fame  reafon  hold  in  this  as  in  the 
other,  it  is  as  fit  to  be  granted  as  in  thofe.     This  court  hath  a  ge- 
neral jurifdi6lion  over  dl  the  other  courts  in  England,  efpecially 
over  the  inferior  courts  and  courts  chriftian;  you  will  corred  what 
inferior  courts  do  amifs ;  you  have  granted  attachments  for  the  abufe 
of  your  procefs.     It  is  true,  you  will  not  meddle  with  the  court  of 
Common  Pleas  about  their  own  officers  or  concerns,  but  that  is 
becaufe  the  courfe  of  dieir  court  is  the  law,  and  of  that'  they  arc 
.    judges,  and  their's  is  one  of  the  superior  courts  ;  but  it  is  othcrwife 
in  inferior  courts,  for  there  their  courfe  doth  not  juftify,  if  con- 
trary to  the  general  law  of  the  land  ;  here  is  a  man  injured ;  there  is 
no  relief  in  the  world  but  fubmiffion  to  tlie  wrongdoer,  unlefs  you 
allow  him  the  aid  of  this  writ.     Befides,  in  common  cafes,  if  the 
eccledaftical  courts  proceed  otherwife  than  according  to  the  law  of 
the  land,  even  in  caufes  belonging  to  their  own  jurifdi6tions,  you 
grant  prohibitions^  as  in  cafe  of  refufal  to  admit  one  witiiefs  to  prove 
payment  of  a  legacy,  (b)     You  do  take  notice  of  the  prejudicial 
a6cs  of  the  courts  chriftian,  as  excommunications ;  you  allow  it  as  a 
difability ;  you  write  to  them  to  abfolve  them  by  the  writ  di  cautiont 
admittenda.     Prohibitions  are  direfted  to  the  proftors  as  well  as  to 
[  219  J     the  judges  and  parties,  you  do  every  ♦  day  make  rules  upon  notice 
to  the  prodtor :  then  a  mandamus  is  a  remedial  writ,  like  to  an  habeas 
corpus^  and  this  is  our  livelihood ;  it  fupports  our  family ;  and  we 
have  no  other  remedy ;  for  an  ajft%e  doth  not  lie ;  therefore  a  man* 
damns  doth,  {c)     An  adion  ot  the  cafe  is  but  imperfed;  that  only 
gives  damages ;  it  works  no  reftitution ;  and  an  adlion  upon  the  cafe 
cannot  recover  damages  to  us  for  the  lofs  of  a  life's  pradice,  and 
therefore  muft  be  repeated,  which  the  law  abhors.     A  mandamus  lar 
In  feveral  cafes,  though  not  fo  frequent  for  officers :  in  Bagg's  cafe^[a) 
the  reafon  given  in  the  firft  refolution  there,  is  that  which  reaches 
this   cafe,  viz^   that  to  the  court  of  King's  Bench  belongs  autho* 
rity  not  on\y  to  cotrQ&,  errors  in  judicial  proceedings,  but  other 
errors  and  mifdemeanors  extrajudicial  tending  to  the  breach  of  the 

(})  Sec  the  cafe  of  Shatter  ?.  Frleod,       v.  Wheeler,  B.  R.  H.  9f.    Rex  v.  Bp.  of 
ante  icS.  172.  Cbefter,  x  Term  Rep.  \(fi. 

{€)  kav.  BirJccr,  3  Burr«  1165.    Rex  {d)iiQo.  58.  1  Roll  Rep.  173.  %%^ 
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peace,  or  oppreflion  of  the  fubje£l,  or  to  the  raifmg  of  facSion,  con-  'King 
trovcrfy,  or  debate,  or  to  any  oianner  of  mifgovernment,  fo  that  no  Oxindik. 
wrong  or  injur)',  either  public  or  private  may  be  done,  but  that  it 
maybe  reformed  or  puniihed  by  due  courfc  of  law  ;  all  this  reaches 
our  cafe :  this  court  is  the  fupreme  court  of  juftice  in  all  cauf;;s 
whatfoever,  (e)  and  this  court  fends  mandamus's  to  them  to  com- 
mand them  to  grant  adminiftration  to  inferior  courts  to  proceed 
to  judgment  and  execution ;  to  reftore  an  act  of  an  inferior  court ; 
as  Hur/i  of  Canterbury  (/),  Hajiings  of  ff^hlte  Chapel^  for  a  parilh 
clerk)  {g)  to  fwear  a  church-warden  [h)  or  conftable,  (/)  who 
are  but  annual  officers  ;  nay  for  an  affidant  of  a  company,  as  to  one 
of  die  Skinner's  company,  as  I  have  been  informed,  [k)  which  of- 
fice is  not  of  great  truft,  this  concerns  himf  Jf  and  family,  and  all 
that  think  fit  to  employ  him ;  and  iince  their  number  is  dinted  to 
twenty  eight,  it  concerns  every  body ;  for  no  man  but  may  have 
occafion  for  his  help.  It  concerns  the  public,  as  court  of  arches 
is  a  court  of  juftice  for  punifhing  offenders,  and  determining  of 
eccleflaftical  rights. 

But  after  all,  the  Court  were  of  opinion,  that  no  mandamus 
lay;  that  the  king  hath  two  jurifdicStions,  one  temporal^  another 
icclifiajlicali  and  they  have  different  laws  and  different  proceffes, 
and  they  are  judges  of  their  own  officers ;  that  this  is  no  temporal  ^  p  4  a  1 
office ;  that  mey  could  not  take  notice  ♦  of  what  he  is,  or  what  L  ^4  J 
eftate  he  hath,  whether  for  life,  or  how ;  that  he  is  a  fpiritual  perfon, 
and  they  have  jurifdi£tion  of  hin^ ;  that  they  make,  and  they  may 
unmake  him;  and  they  cited  Jones  187.  13  &.  7.  2  Rolls  Rep^  107, 
and  I  Rolls  Abr.  536. 

And  fo  no  mandamus  by  Holt  Chief  Jufiice^  EyRES  and  Gre- 
gory yufiices^DoLBEn  Jf^ice*  being  abfent;  but  he  was  of  the 
bmc  opmion,  &c. 

{t)  %  Hawk.  p.  C.  7.  g.  (i)  x  Vent.  143.  Stiles,  346. 

(/)Raym.  xix.   i  Vent.  143.   March  (A)  i  Sid.  107.     1   Lev.   91.     Raym. 

lot.  69.      Stra.  555.    1003.   ixSo.      I   Barr. 

{g)  I  Keb.  »S6.  I  Mod.  i»7'     4  ConuDig.  206. 

^)  March.  lox* 
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The  Second  of  William  and  Mary, 

IN 

THE     king's    bench. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt.   "j 

Sir  William  Gregory,  Knt.   i   Ju/itces. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Ailhcombe  agai^fi  The  Hundred  of  Spelholmc,  Cafe  149. 

Hilary  Temty  x  ff^ill.  GT  Maryy  Roll  ^Oi. 
See  this  cafe  ante^  page  94. 

LI  £  L  D  now  per  Curiam  to  be  for  the  defendant,  and  that  the  a  maftrr may 

fervant  muft  be  fworn;  for  it  is  plain  within  the  intention,  as  maintain  an 

well  as  words,  and  one  of  the  fervanis  might  know  the  robbers.  *fj7r^for'a* 

I  Leu.  323.  The  end  of  the  ftatutc  of  27  Eliz.  c.  18.  was  to  purge  robbery  com- 

the  party  that  he  was  not  confederate  with  the  parties   robbing,  miited  on  hit 

Styles  156.     If  the  matter  had  been  prefent,  it  had  been  a  robbcrv  of  ^"eXvan^t^mud 

the  matter.     Judgment  for  the  defendant  as  to  the  money  in  Cax^  be  fvom. 

beaits  cuttody,  &c.  S.  C.  ante,  94. 

S.  C.Holt. 460.  637.    S.  C.  3  Mod.  2<7.    S.  C.  Carth.  145.     S.  C.  Salk.  6x3.     St>lea  jc6.    2  Roll 
Abr.  6S5.    1  Hawk.  P.  C 1 1 7.    U.  Ray.  829. 

P4  Hobbs, 


2x6 
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Cafe  15c. 


A  nerchant 
wiio  hires  cloth- 
workers  and 
djers  to  make 
and  die  cioths 
for  the  purpoie 
of  exporting 
fhem  aoroad  in 
tbewayof  tradcy 
it  liable  to  the 
reftraint  and 
penalties  of  5 
Xlis.  C.4.  r.  31. 
although  ^  the 
joumr  ymen  fo 
employed  have 
fcrved  regular 
apprentice  (hips 
to  their  refpec- 
tive  trades, 
and  the  work  is 
done  in  his 
own  houfe. 

S.  C.  Foft,  266. 

S.  C.  2  Salk. 

610. 

S.C.  3  Mod. 

S'3- 

S.C.  Comb.179. 

s.c.carth.162. 
S.  C.  Holt.  66. 
5  Com.  Dig. 
«  Trade"(D.60 
1  Burr.  2. 
4  Burr.  2449- 
jBic.  Abr.  553. 

•I  24^  ] 


Hobbs,  qui  tarn,  &c.  againft  Young. 

Hilary  Terrrty  2  JVtU.  tsf  Mary^  Roll  19.  er  129. 

T^  E  B  T  on  the  ftatute  of  5  Eliz.  c.  4-  On  not  guilty  pleaded  a 
^^  fpecial  verdid  finds  the  defendant  a  merchant  trading  by  ex- 
portation to  Turkey^  never  apprentice  to  the  cloth- workers  ; 
that  for  his  own  merchandize  he  employed  journeymen  in  his  own 
houfe,  who  had  been  apprentices,  and  fuch  one  to  over-look^  and 
gave  them  all  weekly  or  yearly  wages,  &c. 

Argued  for  tht  plaintiff  thzt  this  is  ufmg  the  trade,  &c.  that  by 
the  ftatute  37  Edw.  3.  c.  6.  artificers  are  to  hold  to  one  myftcry ; 
that  the  38  £dw.  3.  c.  2.  repeals  that  only  as  to  merchants,  and  fo 
the  37  Edw.  3.  c.  6.  continued  till  5  Eliz.  c.  4 ;  that  he  who  cannot 
ufe  a  myftery  himfelf,  cannot  employ  others  for  that  purpofe ;  and 
fo  was  the  cafe  of  Alafon  v.  Nightingale^  3  Jac.  2,  for  the  trade  of 
pin-making,  refolved  within  the  ftatute,  though  be  employed  none 
but  thofe  who  had  been  apprentices.  In  the  cafe  of  Pardoe  v. 
Couth^  the  fame  opinion,  and  a  verdid  for  ^e  plaintiff.  In  Dalton*$ 
JkJI'  105.  one  takes  a  miller  and  employs  him  in  his  trade,  this  is  a 
trading,  if  not  for  the  private  ufe  of  his  family.  A  merchant  can- 
not brew  for  tranfportation ;  it  is  not  for  the  ufe  of  his  own  family 
here ;  though  the  poor  men  have  wages,  yet  they  have  not  the 
benefit  of  the  trade  as  if  they  did  it  thenifelves. 

E  CONTRA  argued,  It  is  not  found  that  the  defendant  hath  uttered 
any  of  thefe  commodities  In  England^  but  it  is  found  quite  otherwife; 
that  he  exported  Engliih  cloths  to  Turkey.  At  common  law  all 
trades  are  free,  and.  were  fo  till  this  ftatute,  and  never  any  con- 
ftrudion  was  made  of  this  by  equity.  No  man  will  fay  a  mer- 
chant is  witliin  it,  if  he  buys  and  exports  a  commodity :  the  pre- 
amble of  the  ftatute  is  for  hufbandry,  *  and  arts,  and  myfteries 
in  England :  the  making  of  his  cloth  is  here, but  the  merchandizing  of 
it  is  abroad  :  this  flatute  meddles  with  merchants  only  as  to  taking 
of  apprentices,  not  as  to  the  prohibiting  daufe  of  ufing  the  trade, 
&c.  Here  the  end  of  the  law  is  anfwered,  that  the  cloth  is  worked 
and  manufiuSured  by  thofe  that  have  been  apprentices ;  he  hath  not 
perfonally  ufed  it,  nor  is  he  within  the  claufe  of  fetting  on  work 
thofe,  who  have  not  been  apprentices  in  the  city  of  London.  8  Go. 
J 30. 1  may  exercife  a  trade  for  my  private  family;  I  may  employ  a 
man  for  that  ufe ;  the  defendant  hath  not  done  this  for  the  fake  of 
any  trade  in  England.  This  ftatute  hath  been  alwa)'s  conftnied 
ftri£Uy ;  as  in  the  cafe  of  Rotheram  v.  Alorris  at  Shrew/bury^  a  man 
is  k  mercer,  and  he  fells  hats,  and  the  party  is  apprentice  to  him  as 
mercer,  he  may  ufe  the  trade  of  hatter,  {a)  (in  the  petty  towns  it  i$ 


(#]  Garth.  163.    Comb.  179.     z  Mod.  190.    Salk.  67.  hi,  Ray.  ^^. 


ufual) 
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ufual)  [h)  becaufc  fervcd  to  him  who  did  fo:  a  wife  that  hath  con- 
cerned herfelf  in  the  trade,  may  ufe  it  when  a  widow^  if  fhe  lived 
with  her  hufband  feven  years ;  \c)  for  fhe  fliall  be  conftrued  within 
the  words,  to  have  ferved  as  an  apprentice,  though  never  was  one. 
Befides,  by  the  ftatute,  the  felting  perfons  on  work,  who  have  not 
been  apprentices,  is  another  offence,  and  perhaps,  that  is  an  evir 
dence  of  the  ufe  of  a  trade;  but  when  it  is  found,  that  he  only  fet 
men  on  work,  that  pannot  be  an  ufmg  of  a  trade. 

Holt  Chief  yuftice.  Horner  is  an  ancient  trade  for  the  preffing 
of  horns,  and  a  comb  maker  did  prels  horns  [d)  for  his  own  fervice 
in  his  own  trade,  and  held  he  was  within  the  ftatute.  [e) 
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HoBBt 
YOUNC. 


{h)  I  Mo4. 26.    Ban-.  Rep.  267. 

(r)CnvCar.  347.  516.  x  Bent.  187. 
Palm.  541.  II  Co.  54*  Hutt.  131. 
Hob.  III.  I  Saund*  311.  2  Ld.  Ray. 
YXfS. 


{d)  At  the  ailizes  at  Cambridge.  See 
3  Mod.  316. 

{e)  In  Trinity  Term  tRe  judges  delivered 
their  opinionf yiTij//i»,  and judjp&ent  givea 
for  the  plaintiff,  pofl^  page  22$. 


RouA)y  againji  Manning, 

F\EBT  upon  an  obligation  conditioned  to  fubmit  to  an 
award  ita  quod  that  it  fliould  be  ready  to  be  delivered  to  the 
parties,  or  to  iuch  as  (hould  defirc  it  ad  vel  ante^  ^c.  Plea  *'  nul  tiel 
award.**  Replication,  award \  and  breach:  And  demurrer  becaufe 
doth  not  by  it  was  ready  to  be  delivered. 

Tremain  cited  for  exception,  Jenklnfon  v.  Allen^  3  Keh.  513. 
RinherU  v.  Marriott^  2  Saund.  73.  1 88.  both  the  fame  cafe,  Hun^ 
gate^s  cafgj  5  Co.  103. 

Thompson  e  contra^  That  it  ought  to  have  come  on  their  fide, 
diat  it  v^as  defired  and  not  ready  to  be  delivered  to  him. 

HoiT  Chief  Juftice.  It  is  in  writing,  and  therefore  ready  to  be 
delivered  of  neceflity,  and  fo  well  enough :  and  judgment  was  eiven 
for  the  plaintiff,  viae  Cro.  Jac.  ^jj.  Cro.  Car.  513.  Fuller  v.  lAtm^ 
1656.  in  the  Common  Pleas,  diat  it  yns  an  e;cception,  but  Hale 
#  contra. 


Cafe  15  X, 

In  debt  on  bond 
conditionedy«| 
as  the  award  be 
delivered  to  th^ 
party  who  de- 
fired  ity  it  need 
not  be  averred 
that  it  wai  de- 
livered. 

S.  C.  Ante,  9S. 
S.C.Carth.158. 
S.  C.  3  Mod. 

330- 

Cro.  Jac.  2781, 

a  Mod.  77. 

6  Mod.  82. 

I  Ld.Ray.  115. 

1  Ld.  Ray.  989. 

Kyd  00  Awardi, 

195. 


Paine 
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Cafe  152. 
•[  H3  ] 

An  adion  on 
the  cafe  will  not 
lie  for  notfceep- 
iog  M  ferry 'hoat, 
which  by  cuftom 
the  defendant 
ought  to  keep, 
for  all  the 
inhabitants  of 
fuch  a  placet  ^ 
which  the 
plaintiff  loft  his 
paffage* 

S.  C.  Poft,  255. 
S.  C.  3  Mod. 

S.C.  Salk.  12. 

S.  C.  Comb. 

180. 

SX.  Carth.191. 

S.  C.  Holt.  6. 

S.  C.  Ray.  £nt. 

439* 

Co.  Lit.  56.  89. 
a  Roll  Abr.  107. 
1  Leon.  273* 
9  Co.  58. 
1  Lev.  262* 
Cro.£rta.  8x5. 
%  Vern.  646. 
I  Com.  Dig. 
929.  201. 


•Paine  againfi  Parti idgc. 
Eajler  Termy  2  Will.  &r  Mary^  Roll  43. 

/^  A  S  E  for  not  keeping  a  ferry-boat,  which  by  cuftom  he  ougbc 
^^  to  keef)  for  all  the  iivhabitants,  by  which  he  loft  his  paflage. 
The  defendant  pleads,  that  there  was  a  bridge  in  repair.  The 
plaintiff  yet  makes  an  Idle  replication^  The  defendant  demurs, 
both  bar  an^  replication  agreed  ill.  Argued  if  the  declaration  was 
good. 

And  exception  taken  to  it  as  not  good  for  inhabitants  bv  way  t>f 
cuftom^  but  that  there  ought  to  have  been  a  prescription^  Decaaie  it 
is  not  merely  an  eafemen$y  but  an  inUreJi ;  a  charge  on  the  defend** 
ant.  Now  the  innabitants  cannot  difcharge  it,  nor  can  any  diOf 
charge  be  of  it ;  for  if  all  the  inhabitants  releafe  it,  a  new  one  may 
claim  it.  (^7)  The  cuftom  19  unreafonable,  becaufe  not  alledged 
as  neceiTary,  that  owner  or  fervants  (hould  attend  the  boat,  and 
damage  may  come  to  it,  and  it  is  not  reafonable  it  flioiiUl  be  out  of 
the  defendant's  pofleiSon,  becaufe  he  hath  n<xrecompenQ^forit.  (^) 
It  is  unlimited ,  it  is  ad  libitum  \  and  nol  limited  to  their  neccflanr 
occaflons. 

E  contra:  ^Adlibitumy**  is  no  more  Aztiwinitemponenni^liift 
anno^  and  that  hath  been  agreed  |ood.  As  to  its  being  an  interefl, 
and  laying  a  charge  on  the  defendant,  it  was  anfwered,  that  it  was  ^ 
pure  eafement,  and  there  can  be  no  eafement  to  one,  but  it  muft  be 
9  charge  to  another,  as  is  a  way  over  another  man's  gjcound.  A 
cuftom  to  grind  at  die  lord^s  mill,  quit  of  toll,  is  the  (ame,  and  yet 
there  the  lord  is  at  the  charge  to  keep  the  mill,  (r )  It  is  no  new 
thing  to  lay  a  cuftom  in  the  inhabitants  for  an  eafement ;  as  in  the 
cafe  of  Baker  v.  Brereman.  [d)  This  public  ferry  is  for  the  public 
good :  fuppofe  the  king  ftiould  grant  a  ferry  with  a  toll  from  paA 
fengers,  excepting  the  inhabitants  of  fuch  a  vill,  this  would  be  good, 
and  fo  this  might  be  tbe  commencement ;  and  concluded  for  tbp 
plaintiff. 

Holt  Chief  Juftice.  The  great  queftion  is  if  any  adion  will  lie, 
it  being  like  a  public  nuifance ;  fo  many  having  the  concern  in  it: 
and  he  direded  the  counfel  to  argue  that  point.     Adjornatur.  {e) 


{a)  See  the  Year  Book,  iSEdw.  4.  pL  la 
|md  2  Roll  Rep.  289. 
{k)  I  Leon.  142.    9  Co.  5^6. 
\e)  x8  £dw.  4.  pi.  3. 


r^Cro.  Car.  418. 

(r)^This  cafe  was  moved  again>  and 
judgment  given  for  the  defendant.  Sec 
poft,255.  257. 
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♦  Kellow  againft  Rowden,  Cafe  153. 

»  r  244  1 

Trinity  Terniy  i  Jac.  2.  Roll  796:  i-    -i~r  j 

r\  E  B  T  in  the  detinet  by  the  plaintifF,  as  executor  of  Edward  Y^^'^^J^^/^ 
^"^.  Kelltrtv^  againft  the  defendant,  as  foii  and  heir  of  John  Rowden^  ^^^^  hiacftate 
the  elder  upon  a  bund  for  one  hundred  and  twenty  pounds,  wherein  on  hi.nfcif  for 
John  Rowden^  the  father,  bound  him  and  his  heirs. — The  defend-  ^j^^'jj  remainder* 
ant  pleads  *«  riens  per  difcent'*  from  the  (aid  John  Rowd^n^  his  father :  ^niaindw  to  hi« 

fpeclal  Verdidb  own  right  heirs  s 

and  B.  dieieav* 

The  Jury  f5nd.  That  the  faid  John  Rowden  the  father  was  feifed  'jlf  '^^^^^ 

of  lands  in  fee  funple,  and  had  iiTue  John  his  eldeft  fon,  and  Richard  iflue,  the  eftate 

the  now  defendant  his  fecond  fonj  and  fo  feifed,  made  a  fettle-^  ^^^V^^^T^' 

ment  of  the  faid  lands  to  the  ufe  of  himfelf  for  life,  remainder  to  the  Ind  ihaii\caifcti 

ufc  of  the  faid  John  his  eldefl  fun  in  tail,  and  after  to  the  ufe  of  his  in  his  hands  fo 

own  right  heirs:  by  virtue  of  which,  and  of  the  ibtute  of  ufes,  he  *'  ^"^h*?*^^' 

was  feifed  for  life ;  remainder  to  John^  his  fon  in  tail ;  the  reverfion  hufathcr.^" 

to  the  faid  John  die  elder,  and  his  heirs :  that  afterwards  John  the  s.  c.  3  Mod* 

elder  fo  feiied,  died;  upon  whofe  death  the  re verfion  defcended  to  253. 

John  his  eldefl  fon  who  entered,  and  was  feifed  in  poffefiion  of  the  ^j^*  3  Le*. 

eftate  tail,  and  the  reverfion  in  fee  fimple ;  John  the  f  >n  died  ;  and  s.  c.  Carth. 

upon  his  death  the  faid  lands  defcended  to  John  his  only  fon,  who  126. 

entered  and  was  feifed  in  pofleffion  of  the  eftate  tail,  and  reverfion  ^•^*  3  Salk. 

in  fee  fimple,  and  after  died  without  iftue;  and  then  the  lands  dc-  s!c.  Holt.  71. 

icended  to  the  defendant,  who  is  heir  to  John  his  father,  and  John  336. 

his  nephew:  and  if  the  defendant  hath  any  lands  by  defcent  from  «  ^'^i* Abr.2e9, 

John  Rowden  his  father  in  fee  fimple,  then  they  find  ajpts  and  for  Hob.  4S. 

the  plaintiff,  otherwife  for  the  defendant.  *  Cio.  Car.  1 51. 

Co.  Lit.  374. 

Mr.  GoVLD  for  the  plaintiff:   I  do  take  it,  that  the  iffue  is  found  ^  Vcrn.%r9. 
with  die  plaintiff)  for  the  queftion  is,  whether  the  defendant  hath  Dyer  124. 
thcfe  lands  from  his  father  ?   and  I  take  it,  that  it  wholly  comes  *  J]^"'  ' '• 
fixxh  bis  father,  and  nothing  fi-om  his  brother,  or  nephew.     And  Jsaik  241. 
here  I  firfJ  premife,  that  when  old   John  made  the  fjttlement,  by  Carrh.  129. 
which  die  eftate  was  limited  to  himfelf  for  life,  remainder  to  his  fon  ^*  ^*y*  53- 
John  in  tail,  and  after  to  his  own  right  heirs,  that  the  eftate  limited  ]  com.  Dig. 
to  his   own  right  heirs,  creates  a  reverfion  expedbnt  upon    the  **  Aflits"  (A.) 
eftate  tail,  and  is  the  old  eftate  of  old  John^  and  when  the  father  *  ^i-^^p.  i 
died,  hy  which   there  was  a  defcent  on  5^^A«  his  eldeft  fon,  the  Brown's  Ch. 
tenant  m  tail  who  then  had  alfo  the  reverfion,  thefe  continued  two  Cafes  246. £56. 
loreral  and  diftind  eftates,  and  as  if  they  had  been  in  twofeveral  *  *   [  245  1 
perfbns;  anc^  though  now  both  in  one  perfon,  there  will  be  no  dif- 
ference, whether  die  (aid  Ifaac  was  the  tenant  in  tail,  and  the  faid 
John  Kelhw  tenant  of  the  reverfion :  and  the  feifin  of  the  eftate  tail 
will  not  give  a  ffeifin  to  make  a  pojfejfio  fratris^  or  to  intitle  an  heir 
to  the  reverfion,  as  from  hiou    To  explain  this,  I  fhall  only  cite 

BinghattCs 


lOO. 
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KxLLow  Bingham's  cafe,  [a)  Robert  Bingham  the  grandfather,  Robert  Bing" 
'  Kc  w »tK*  ^^^  ^^^  father,  and  Richard  Bingham  the  fon ;  Robert  the  grandfather 
was  feifed  of  a  manor  in  fee  held  by  knight* s  fervice^  and  by  fine  fettled 
the  fame  to  the  ufcof  himfelf  for  life,  remainder  to  his  fon,  the  father, 
in  tail,  and  after  to  the  ufe  of  his  own  right  heirs:  the  father 
dies;  the  grandfather  dies,  by  which  the  fon  within  age  had  the 
eflate  tail,  and  the  reverfion  in  fee.  The  queflion  was,  if  he 
fhould  be  in  ward:  refolved  that  Robert  the  grandfadier  had  the 
eflate  expedhmt  on  the  faid  eflate  tail,  as  a  reverfion,  and  that  die 
fon  fhould  not  be  in  ward.  For  that  though  he  had  the  reverfion  in 
fee,  which  was  held  of  the  lord,  yet,  in  regard  of  the  eflate  tail,  he 
(hall  be  excufed  \  and  in  that  cafe  it  is  held,  that  the  donee  hath  two 
diflindl  eflates,  the  eflate  tail,  and  the  reverfion  in  fee ;  and  the 
reverfion  in  fee  was  a  mefnalty  between  the  lord  and  the  donee :  fo 
that  I  infer,  that  the  reverfion  is  a  diflind  eflate,  and  no  way 
afFe£ted  by  the  pofTeffion,  or  feifin  of  the  eflate  tail,  but  a  dry  re«^ 
^  verfion  in  John  and  his  fon,  expe£lant  on  their  eflate  tail :  Thew^ 

whether  this  verdi6l  will  maintain  this  iffiie,  which  is,  that  the 
defendant  hath  thefe  lands  by  defcent  from  his  fether  ?  I  conceive 
it  will :  for  the  reverfion  being  an  eflate  independent  on  die  eftate 
tail,  diflindl  from  that,  there  is  no  pofieffion  or  feifin  as  the  law 
requires,  to  indt\e  the  defendant  as  heir  to  his  brother  or  nephew, 
who  were  only  feifed  of  the  eflate  tail,  and  intided  to  thb  reverfion,^ 
but  he  mufl  indde  himfelf  to  it  by  his  father  that  was  lafl  afhially 
feifed.  In  John's  hands  it  was  no  aflets,  but  now  it  comes  to  the 
defendant's  nands  under  a  different  afpe6l,  it  is  aflets ;  nor  could  die 
feifin  of  the  eflate  tail  make  a  ^ojjeffio  fratris  of  the  reverfion :  thit 
premifed,  I  do  take  it,  that  the  defendant  derives  his  by  defcent 
from  his  father,  and  from  him  only,  and  not  from  his  brother  or 
nephew ;  and  therefore  we  cannot  charge  him,  but  as  heir  to  his 
father:  and  the  general  rule  in  law  is,  that  a  man  who  makes  dde 
by  defcent,  mufl  make  it  as  heir  to  him  that  was  lafl  adually  feifed, 
or  to  him  in  whom  the  eflate  was  firfl  vefled  by  purchafe^  {b)  and 
this  rule  holds  in  things  that  lie  in  grant,  as  well  as  in  livery  i  and 
therefore,  where  fon  and  daughter  are  by  one  venter,  and  fon  by  die 
•  [  ^6  ]  other;  and  the  father  dies  feifed  (if  *  otlands) ;  to  make  a  poffiffb 
fratrisy  there  mufl  be  an  entry,  or  other  adual  feifin  in  the  brother; 
elfe  the  fecond  brother  of  the  half  blood  fhall  have  it,  as  fon  and 
heir  to  the  father,  {c)  If  rent,  advowfon,  &c.  defcends,  then  to 
make  a  poffejpo  fratris^  there  mufl  be  a  prefentation  to  the  church, 
or  rent  received:  if  he  die  before  he  could  poffibly  prefent,  or 
receive  any  rent,  the  brother  of  the  half  blood  fhall  have  it.  (d) 
In  that  cafe  is  put  the  cafe  of  reverfion,  or  remainder  expedant  on 
an  eflate  for  life,  or  in  tail ;  there,  he  who  claims  the  reverfion  as 
heir,  ought  to  make  himfelf  heir  to  him  that  made  the  gift  or  leafe, 
or  to  the  purchafer  of  the  reverfion :  this  I  take  to  be  our  cafe  at 
bar.    The  defendant  claims  as  heir  \  who  dien  is  donor  but  his 

(«)  2  Co.  91.  (/)  Agreed  m  d>e  cafe  of  Ratm  «w 

{b)  Co.  Liu  1 1 .  239.  ^^^>  ^  ^*  41^ 

(c]  lStf/c4^*f  cafe,  3  Co.  4X>f2. 
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father?  therefore  muft  claim  as  heir  to  him;  and  if  he  claim  as  Kellow 
heir  to  him,  it  is  a  certain  confequeiice  that  we  muft  charge  him  as  Rowd*en. 
heir  to  him,  for  if  he  can  claim  as  heir  to  his  father,  a  fortiori  we  may 
charge  him  ib  :  fuppofe  jfohn  the  father  had  iflue  a  fon  and  a  daugh* 
ter  by  one  venter,  and  the  defendant  had  been  a  fon  by  the  fe- 
cond  venter,  had  it  been  neceffary  for  him  to  intitlc  himfclf  by  way 
of  the  mediate  heirs,  he  had  been  gone ;  for  the  eftate  would  have 
efcheated,  for  he  could  not  intitle  himfelf  by  the  fifter  or  brother  of 
the  half  blood;  fo  greatly  inconvenient  would  it  be.  (e)  Upon 
this  reafon  it  is  that  if  there  be  father  and  fon,  the  fon  makes  a  leafe 
for  life,  and  dies,  and  the  reverfion  defccnds  to  the  uncle,  and  he  dies, 
the  reveriion  fhall  not  defcend  to  the  father,  but  (hall  efcheat,  be- 
caufe  he  muft  make  himfelf  heir  to  the  fon,  and  not  to  the  uncle, 
who  had  the  reverfion  caft  upon  him.  (/)  A  man  hath  liTue  two 
fons,  and  dies  feifed,  the  eldeft  doth  not  enter,  but  dies ;  the  fecond 
fliall  have  a  mortdanceftor^  and  make  himfelf  heir  only  to  the  &ther, 
and  recover  damages  from  the  death  of  his  father.  (^)  In  this  cafe, 
if  the  eldeft  fon  had  made  a  warranty^  thefe  lands  mould  not  be  re- 
covered in  value,  where  it  is  brought  in  by  a  femble  that  the  heir  • 
of  an  heir  ftiould  not  be  chargeable;  the  reafon  is,  becaufe  he  was 
laft  feifed,  and  fo  heir  to  him.  [h)  Objection  in  Jenks^s  cafe^ 
Cro>  Car.  151.  The  defendant,  as  brother  and  heir  to  J.  S.  iifttc 
per  difunt  from  his  brother,  found,  that  J.  S.  had  ifliie,  and  died, 
iflue  died  without  ifliiie,  whereon  the  lands  defcended  to  the  defend- 
ant, as  heir  to  the  fon  of  his  brother :  adjudged  for  defendant.-^ 
Clearly  that  ought  to  be  fo,  for  there  was  a  defcent  and  entry ;  fo 
he  muft  be  named,  and  no  incohvc  nience,  for  there  being  an  entr)', 
that  is  notorious,  and  the  plaintifF  ought  to  take  notice  of  it,  but  of 
a  pedigree  it  is  hard  to  take  notice.  In  ♦  Buckmere's  cafe^  (1)  it  is  •  [  247  2 
iaid,  FIRST,  as  to  a  forme  don  in  reverter^  to  name  all  the  pedigree 
of  die  part  of  the  donor,  or  elfe  to  abate.  Secondly,  Formedon 
in  remainder^' X,o  make  himfelf  fon  and  heir,  or  coufm  and  heir 
to  him,  that  was  laft  feifed;  if  the  dcjccnder^  to  name  the  iflue  that 
(urvivcd;  if  entered,  then  fon  and  heir  ;  if  not  entered,  then  only  fon. 
Now  it  is  notablc«  that  in  all  thefc  cafes  the  naming  is  only  form ;  but 
as  to  the  point  of  defcent,  to  derive  a  title,  muft  be  from  him  that  is 
laft  feifed,  and  that,  is  the  prefent  cafe.  In  the  cafe  of  Frank  v. 
Bur/ird^  (i)  if  in  a  formedon  in  difcender^  he  make  himfelf  heir  to 
every  one,  to  whom  the  eftate  is  clefcendablc,  good  ;  for  then  he 
nuift  needs  be  heir  to  all  feifed ;  but  he  muft  not  tail,  faith  the  book, 
to  make  himfelf  heir  to  ail  that  were  feifed. 

Tremaynk  e  contra.  He  fliould,  in  this  cafe,  have  declared  as 
uncle  and  heir  of  John^  who  was  fon  to  the  man  who  fealed  the 
bond,  and  was  laft  feifed.  The  reverfion  was  fuch  an  eftate  as 
might  have  been  fold.  If  he  had  acknowledged  a  judgment  or 
ftatute,  it  would  have  bound  the  heir :  now  if  he  had  fuch  an  eftate 
as  he  might  have  barred  the  heir  from  enjoying,  then  he  ought  to 

M  Co.  Lit.  zr.  (ib)  Co.  Lit.  239. 

(/)  The  Year  Book,  5  Edw.  4.  pi.  7.  (;)  8  Co.  86. 

(^}Ca.  Lit.  287.  (ij  Hob.  51. 

have 
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r«tLow  iiaye  {q  allcdged  it,  to  (hew  how  he  was  heir.  The  defendant  I 
RowoftM.  i^  ^y  defcent,  but  it  is  not  immediate.  He  hath  here  iJeaded  "  rii 
per  dijcentj*'  and  he  hath  nothing  by  defcent  from  him.  If  t 
adion  had  been  brought  againft  jchfiy  he  could  have  pleaded  he  h 
only  a  reverfion  expeflant  on  eftate  tail^  and  no  more,  and  jud| 
ment  ought  to  have  been  for  him ;  nothing  is  more  common ; 
cited  a  cafe  of  Spring  v.  Duke^  (/)  and  Chappet  v,  Rudge  in  i 
Common  Pleas  in  Lord  North's  time,  (m)  where  judgment  w 
for  the  defendant  in  a  cafe  of  this  nature,  but  it  was  imperfefl 
put,  and  was  agreed,  and  fo  I  took  but  little  of  it. 

Afterward  it  was  argued  by  die  judges  and  judgment  given  f 
die  defendant  by  three  to  one. 

£  YR£S  Juftice,  He  cannot  be  charged  as  an  inrunediate  heir ;  thou| 
I  agree  thcfe  lands  are  ailets,  and  he  is  chargeable,  (n)  But  thou| 
the  lands  be  aflets  he  cannot  be  charged  as  heir  to  the  obligor,  witho 
taking  notice  of  the  elder  brother,  for  he  was  feifed  of  the  revc 
fion,  fo  as  to  be  able  to  charge  it  widi  a  ftatute.  In  Reve  v.  Malfier  ( 
held  to  be  a  perfed  defcent :  they  were  fo  feifed,  as  the  heir  (hould  ha* 
been  in  ward.  (^)  If  a  writ  of  right  had  been  brought,  they  mi; 
have  joined  the  mife  upon  die  mere  right,  fo  that  each  of  diem  w 
heir.  \q)  Where  any  perfon  claims  a  reverfion,  he  muft  make  himfi 
heir  to  him  that  made  the  firft  gift,  as  in  RaUliff^s  cap ;  (r)  and 
%T  ^  o-x  doing  fo,  he  muft  make  himfclf  heir  to  his  grandbther,  &c.  {s)  \ 
I  +  J  muft  make  mention  of  the  elder  brodier  to  the  father.  (/)  If  •  d 
eldeft  fon  furvive  the  father,  and  be  omitted,  the  writ  (hall  abat 
as  he  is  to  indde  himfelf  to  the  land,  fo  he  is  to  be  charged 
mediate  heir ;  for  in  die  £ime  manner  he  is  to  be  charged,  that  I 
is  to  recover  by :  if  the  argument,  that  the  obligee  is  a  ftranger  to  d 
pedigree,  were  any  thing,  it  is  an  argument  againft  the  fetting  fordi 
defcent  in  cafe  of  lands  defcended  in  polleifion.  The  cafe  in  Brook  {u\ 
agree  to  be  good  law,  but  not  to  afFe^l  this;  for  that  cafe  of  d 
half  blood  fhmds  upon  a  different  foundation :  as  fuppofe  die  fee  ai 
freehold  defcend,  the  fecond  fon  cannot  indde  himfelf  as  heir  to  b 
father,  widiout  taking  notice  of  his  brodier,  who  furvived  his  fadie 
The  true  reafon  of  die  difference  of  the  naming,  or  not  naming  d 
brother  of  the  half  blood,  is  only  upon  a  particular  maxim  of  d 
common  law,  that  he  muft  make  himfelf  heir  of  die  i^ole  blood,  i 
him  that  was  laft  feifed.  (;r)  In  the  declaration  you  muft  (hew  ho 
he  was  heir,  (y)  In  Jenks^s  cafe  it  was  held  that  an  immedia 
defcent  without  (hewing  how,  was  naught:  diere  is  a  differeni 
between  the  freehold  and  inheritance  defcending,  and  the  rever(i< 

(/)  Not  reported.  («)  Bro.  Abr.  title  «*  Difceot,**  14.  )C 

(w)  Not  reported.  (x)  Dyer  9.  48.    Hob.  334.     Cn>.  C 

(»)  Djer  306.     Plowd.  441.  543.     Jones  457.  462.     Co.  Lit.  13 

(0)  Cro.  Car.  411.    Jonei  63l«                   %  KoU  Abr.  400.  40s.    Crob  Elis.  s 

(^j  Dyer  30S.  Cro.  Tac.  161. 

{q)  4u  Edw.  3.  pi.  10*  (/)  9  Co.  21.    Cro.  Car.  151.     a  Ri 

(r)  3  Co.  41 .  Abr.  709.     See  alfo  Garth*  1  a6.    3  Ma 

(1}  F.  N.  B.  %%%.  2$.      3  i«T.  186.    Salk.   355.      Bu 

\t)  8  C«.  88*  N.  P.  176.  3^» 

ddcendui; 
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defcending,  as  to  this  purpofe  ;  and  therefore  the  defendant  ought  t6 
have  been  charged  as  mediate  heir :  and  fo  he  concluded  for  the 
defendant, 

Gregory  Jujiice.  The  plaintifF  ought  to  have  his  judgnient. 
In  Jenks^s  caje^  in  0#,  Car.  131.  the  lands  having  defcended  from  the 
father  to  the  fon  were  affets ;  it  cannot  be  pretended  to  be  fo  here  ; 
there  the  brother  v^ras  adhiaily  feifed ;  here  die  vifible  feifm  was  in 
John  the  fon ;  and  there  was  only  of  an  eftate  t2ul ;  here  the  fee  iimple 
remained  in  the  father :  and  fo  he  concluded  for  the  plaintiff 

DoLBiN  Juftlce.  If  he  have  land  as  heir  to  his  father,  then  he 
is  well  charged ;  if  he  have  it,  as  heir  to  his  nephew,  it  is  other- 
wife  :  here  his  title  is  only  as  heir  to  his  father,  he  claims  nothing 
as  heir  to  his  nephew.  In  Jenks*s  cajiy  there  was  a  fee  fimple  exe- 
cuted, and  I  have  feen  the  arguments  m  that  cafe  on  both  fides,  agree- 
ing this  to  be  as  I  hold :  and  fo  he  concluded  for  the  plaintiff* 

Holt  Chirf'Juftici.  The  aSion  is  well  brought:  first,  this 
reverfion  in  fce  which  is  now  come  into  pofleffion  in  die  defendant 
Richard^  he  has  as  heir  to  his  father,  and  it  was  affets  only  in 
him,  it  was  not  affets  in  John  his  nephew,  nor  in  the  brodier ;  fo 
diat  they  were  not  chargeable :  in  the  caft  ofjenksj  it  was  affets  in 
the  eldeft  fon,  he  was  a&ually  feifed ;  now  here  the  eftate  of  the 
oephew  was  not  chargeable.  Secondly,  die  tide  which  he  * 
has  DOW,  he  hath  as  from  the  father  as  heir  to  him  :  when  he  is  to 
make  his  title,  he  need  only  claim  as  from  his  &ther ;  and  confe- 
quendv,aftranger(halldonoother:  fuppofe  the  defendant  had  been 
a  brother  of  the  half  blood,  he  could  not  have  claimed  as  heir  to  his 
brother,  and  yet  he  would  be  heir  to  his  father  :  he  claims  from  the 
fitther  that  was  laft  feifed :  then  as  to  that  of  a^  daughter,  the  anfwer 
of  my  BROTHER  Eyres  is,  th^t  you  fhall  not  mendon  him  in  the 
pedigree,  becaufe  it  makes  agsunft  you ;  is  that  a  reafon  ?  no,  the 
ttafim  is,  becaufe  it  makes  nothing  for  you  in  the  nutter*  Suppofe 
a  difcontinuance,  he  mud  have  brought  his  formedon  in  reverter^ 
as  fon  and  heir  to  his  father.  Brother  Eyres  fays,  he  muft 
(hew  his  cofinage.  I  fay  he  muft,  if  a  collateral  heir,  and  what  is 
diat  ?  he  only  diews  himfelf  how  heir,  as  fon  of  C.  fon  of  B.  &c« 
he  need  not  fay  fon  and  heir  of  him,  but  only  ihew  his  cofma^e* 
A  Ion  need  never  (hew  his  cofinage,  for  he  is  immediate  heir: 
befides,  a  ftranger  is  never  to  ihew  cofinage  ;  there  is  no  cafe 
where  it  is  necefiary :  a  man  may  bring  an  a£lion  againft  a  coufin 
and  heir  as  coufin  and  heir,  without  ihev^ng  how.  The  tide  is  as 
heir  only  to  him  that  was  laft  feifed;  befides,  that  is  in  a  writ; 
this  is  by  bill  in  this  court,  which  is  like  a  writ  in  the  Common 
Pleas.  As  to  the  cafe  of  Reeve  v.  Malfter^  the  younger  fon  may 
intide  himfelf  as  heir  to  his  father,  Dyer  371.  the  younger  brother 
Ihall  not  make  mention  of  the  brother,  but  claim  as  heir  to  the 
father.    And  fo  he  concluded  for  the  plaintiff. 

And  judgment  was  accordingly  given  for  the  plaintiff,  (z) 
(c)  See  Z9  Car.  ».  c.  3.  and  3  ft  4  Will  <c  Mary^  c«  14. 
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Cafe  154,  Buxton  againfl  Home. 

Xfctpe.  p  S  CAPE  with  confent  offlieriflFs,  without  confent  of  plaintiff, 

slc.Hok.**/*'.         "^  ^^  ^^  *^  plaintiff's  debt  on  judgment. 
See  3  Com.  Dig.  "  Efcapc''  (E.) 

Anonjrmous. 

^  r  ^50  ]  ♦  IF  tf  traverje  be  ill,  fometinres  it  is  helped  by  a  general  demumr^ 
A  dcfeaivc  tn.  as  if  the  plea  be  good  without  it,  and  the  traverfe  is  furpluiage, 
bdMd°bv  **  there  helped  by  a  general  demurrer  j  becaufc  there  the  party  may 
(omvl  demur-  traverfe  the  inducement ;  but  the  want  of  a  traverfe  per  HoLT  Chief 
wr*  Jtifticey  is  not  helped  by  a  general  demurrer.  (1?) 

Hob.»33.  316. 

Ydi.^aa.  '^''       ^'""*  ^'  ^^>  SaunJL  206.     A  demurrer,  becaufe  incerta  et  caret 
Sarifsy.  *        foTwa^  IS  a  general  demurrer,     y.  Rolls  Rep.  264.  2  £ff^«  326. 
I  Leon.  80. 
Cro,Ca».  324.    3  Mod,  3x9.   z  Saund.  268.  iMod.  60.  Fortef.  379.  5  Com  Dig. «  Pleader**    (C.  &2.) 

(«]  See  t7  Elis.  c*  5.  and  4^5  An.  1. 16> 

Anonymous. 
Ziecutor.  There  may  be  an  executor  iU  f9n  tori  of  a  term. 

Moor.  126.  X  Sid.  76.  and  fee  the  cafe  of  die  Mayor  and  Commonalty  of  Noiwich  v.  Johafton^  3  Mod. 
^ep.  90.  and  i  Com.  Dig.  266* 


£«fter 


*  Hilary  Term, 

The  Second  of  William  and  Mary, 

IN 

THE    king's    bench. 


[^51] 


Sir  JohK  Holt,  Knt.  Chief  jujiiit. 

Sir  William  Dolben,  Knt.     1 

"Sir  William  Gregory,  Knt.  >  jujiice^. 

Sir  Giles  Eyres,  Knt.  j 

Shr  George  Treby,  Knt.  Attorney  Generak 

Sir  John  SomerSj  Knt.  Solicitor  GeneraL 


The  King  f.gainji  Lee,  Newton,  aftd  others.  CaTe  i^^. 

Sji  A  N  D  A  M  U  S  to  reftore  to  the  office  of  proctor.    They  Apreacr  u  « 
^  make  a  fpecial  return,  that  at  Dodors  Commons,  &c.  (a)         £!on"in  ^^^ 

eccledaftical 

Mr.  Darnell  took  exceptions  to  it,— ^-First,  That  a  mandamus  «>"«,  and  in. 
lies  for  the  office  of  prober  ^  for  it  is  of  a  public  concern.  The  party  ^o^oliro?  1^ 
admitted  to  it  takes  an  oath :  a  mandamus  lies,  bccaufe  no  aj^i  lies,  anbts ;  and 
ud  fi>  there  is  no  other  remedy ;  for  he  has  only  an  a^on  on  the  therei'orc,  if  he 
cafe,  and  that  is  but  an  imperfect  remedy,  becaufe  it  is  only  for  ^^^^of^^'  ^* 

Bench  wiil  not 
inne  m  wmndswms  to  reftore  blm.    «        i    S.  C.  Ante^  aiy.    S.  C  Poft.  261.     S.  C  3  Lev.  309.    S.  C« 

Hott,435.    ^'  C-  3  ^'^^'  33^-    ^-  ^*  ^*^^-  '^9*    ^-  ^'  ^^'^"  ^9^*     ^'  ^*  3  ^^^  *30.     i  Sid.  20* 
40L  71.    X  Keb.  5*     1  Yeoc  143.     6  Mod.  82.    Ld.  Ray.  989.     Sera.  59.  ^ 

(«)  See  the  return,  and  the  firft  argnmcnC  in  this  cafe,  j»%%^i  \  and  the  fecoai  argu. 
Kent,  with  thejudgmentof  the  co«rt|  ante,  217k 
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Kiv^        damages  to  be  aflcfled  by  a  jury  and  no  more  ;  there  is  no  reftitu* 
I^Jj^  tion:   Hurft^s  cajcy  Sid,  94.  it  lies  for  ;in  attorncr. 

Secondly,  Here  is  no  power  of  vlfitaticr.  fet  forth;  for  either 
the  tUan  of  ^  the  arches  and  the  nrchbifljop  !:.\ve  one  and  the  fame 
power,  or  if  they  are  different;  then  the  Ucan  of  the  arches  had  no 
power  to  turn  us  out« 

Thirdly,  It  is  uncertain ;  for  it  is  not  faid  that  the  archbilhop  hat 
the  power  of  vifiting  fo  as  to  reftorc :  as  it  is  fct  forth  it  is  only  in 
Ipiritual  matters ;  here  is  no  prefcription  of  a  right  to  reftore,  1 1 
Co.  99.  The  return  ought  to  be  ceruin ;  there  are  no  caufcs  fct 
forth  to  juftify  the  turning  him  out ;  no  manner  of  right  fet  forth 
to  make  a  rate ;  nor  any  rate  in  particular  fct  forrh ;  nor  when  it 
was  made.  They  fhew  no  power  or  law  to  remove  a  proCtor  for 
non-payment  of  ten  (hillings  taxed. 

Fourthly,  The  ftatute  fct  forth  is  void  ;  for  no  man  that  has 
an  office  for  life,  can  be  turned  out  without  prefcrintion  or  charter; 
now  that  ftatute  could  only  be  for  the  better  government  of  the 
proSors. 

Fifthly,  They  fet  not  forth  any  ^mc  when  this  caufe  was  re- 
ceived, and  then  it  might  be  before  the  general  pardon. 

Sixthly,  They  have  proceeded  againft  him  without  any  warn- 
ing or  hearing  of  him,  Sid,  14. 

'  Holt  Chief  Juflice.    What  the  dean   of  the  arches  does,  the 

archbiihop  does,  as  what  the  chancellor  does  the  bifhop  does. 

*  r  *5*  ]         DoLBiN  ♦  J^J^ice.    The  dean  of  the  arches  is  the  very  arch- 

bifhop  i  it  is  one  and  the  (ame  jurifdiition. 

* 

ScMERS  ScUcitor  General  It  is  true,  in  point  of  caufes,  the 
dean  of  the  arches  z8t  is  the  aS  and  fentence  of  the  archbifhop,  but 
here>we  have  returned  that  the  archbifhop  is  vifitor  there,  and 
has  the  government  and  fuperin tendency  of  the  proclors  and  officers. 
The  fteward  of  a  court  baron  denied  a  mandamus  [b)  Granted  for 
treafurer.of  the  New- River  water,  but  never  determined  :  Moved 
for  the  clerk  of  the  works  of  the  city,  (r)  Cook's  cafe^  2  Sid.  iia. 
(which  book,  by  Dolbin  Juflice^  is  fit  to  be  burned,  being  taken 
by  him,  when  a  undent,  and  unworthily  done  by  them  that  printed  it.) 

iRoli  Abr.  Holt  Chief  Jufiice.     An  ecclefiaftical  corporation  always  has  a 

•*9'  vifttor^  and  Aereforc  you  never  heard  of  a  tfiandamus  moved  for 

Jo  Co.  3'!*  an  abbot  or  a  prior.     Every  private  corporation  has  a  vifitor.     But 

Noy.91.  this  differs  from  all  the  other  cafes^  for  he  is  a  public  perfon:  we 

■  XdJ'if^*  take  notice  of  A  proctor  ;  for  our  prohibitions  are-  dire£ted  to 

^           **  thenu    Many  adb  of  parliament  mention  prodors  as  officers:  I 

(^)  But  fee   I  Sid.  40.  169.    Raym.       ixi.     i  Le?.  113.    Sec  alfo  iTermRrp. 
I2«     1  Lev.  18.  146.     I  Bi.  Rep.  50.    and   5  Com.  Dig. 

(f)  Cock*s  cafe)  I  Sid.  169.    %  Sid.       8vo.  edit.  sx. 

think 
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think  it  lies:  and  for  caufes  of  removal  here  are  none.     But  the         Kino 
queftlon  is,  whether  the  afchbifhop  can  be  vifitor  of  his  own  courts,  ^^^^ 

whether  we  (hall  not  leave  the  judges  to  hear  and  determine  their 
own  caufes,  and  govern  their  own  officers.  It  is  fit  to  be  farther 
confidered  of. 

Eyres  Juftlce.  The  judge  there  is  more  than  a  deputy,  for  the 
archbifkop  may  fue  before  the  chancellor  for  a  penfion,  and  yet,  in 
archbiibop  Sheldon*s  cafe^  a  prohibition  was  granted  to  a  fuit  for 
library  before  dean  of  arches.     Adjornatur.  [d) 

(J)  The  cotirt>  after  a  third  argument,      Jpintual  ferfon  under  the  controul  of  th« 
lefafed  to  grant  a  wundawnu  ;  for  that  a       eccledailicai  courU|  ante,  si 7.  poft,  t6l* 
>&ocTOB.  is  not  a  temporal  officer ^  but  a 


Dye  againji  Wells-  Cafe  156. 

/^OVEJ^ANT  to  permit  the  plaintiff  to  carry  away  trees :  How  breach  of 
^  breach  quod  non  permftt^  fed  objtruxit^  et  obflupavitj  held  well  f°^*^i*°'?*y 
Upon  demurrer ;  and  judgment  for  the  plaintiff.  ,"  ^"*  ' 

*  rf      o  »  Yelv.  39. 

1  Sid.  30.     Cro.Jac.170.    Cro.  Eiis.  348.     i  Lev.  94.     2  Mod.  138.     3  Mod.  69.    4  Mod.  188.    S(ra« 
12%.    1  Ld.  Ray.  620,  and  fee  the  cafe  of  Hughes  r.  Rickman,  Cowp.  123. 

•  The  king  againjl  HilK  Cafe  157. 

M*  [  *53  ] 
AND  A  MUS  :  return  that  he  was  not  debito  ntodo  eleSIus^  et  A  return  to  a 
prafeSius  ad  officium  of  the  regifter  of  archdeacon.  mandamus,  that 

*      J  •*'  o  the  party  was  not 

^  ^  ^  ,  ^      debito  mcdo  eiec- 

Moved  to  be  ill^  becaufe  it  was  not  faid  pofitively,  "  non  fuit  ^«,  it  good. 
^  eU£lusy\  according  to  the  cafe  of  Crifpt  v.  Mdidjlone.  Carth.  170. 

Ray.  365. 

The  Court.  The  writ  is  ^/^Wf^w^J^jf/z^ttx,  and  the  return  follows   \y^^^^lL 
it,  and  jrou  may  bring  an  action  on  this  well  enough ;  it  is  a  diredt  m. 
anfwcr  to  the  writ*  Rjy-  'S3- 

I  Lev.  306. 

?er  Holt  Chief  Juftice.    The  regifter  domes  in  by  patent,  and  Mod.  Cafe'i  89. 
1  wonder  how  he  comes  to  lay  in  this  writ  an  eviftion :  and  for  a  309- 
d^ty  rcgifteT)  no  mandamus  lies  \  that  is  only  at  Will.  t slikTt^sj?" 

12  Mod.  2. 
iStrt.5S3.    aStra.x235.    i  Ld.  Ray.  559.    2  Ld.  Ray.  1353.    a  Burr.  1013.    Cowp.  413.    DougU 
%%o.    %  Term  Rap.  456. 

Set  9  Aone^  c  to.  ' 


Q^a  Sifter 


♦  Eafter  Term,  •  [  as4  ] 

The  Third  of  William  and  Mary, 

IN 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 
jS/r  William  DoLBEN,  Knt.  1 
Sir  William  Gregory, KnfSjuJices. 
Sir  Giles  Eyres,  Knt.  j 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Temple  againft  Killingworth.  Cafc  158, 

ACTION  upon  the  cafe  againft  the  defendant  for  levying  a  An  aaionon 
plaint  in  the  flierift's  court  in  London^  and  caufing  the  plaintiff  '?»«  c*^  y»»"  not 
to  be  arrcftcd  thereon,  uhi  revera^  the  caufe  of  aftion  arofe  not  with-  jlf  jf^infl^or"' 
in  the  jurifiiiflion.     On  **  not  guilty"  pleaded,  a  verdiS  for  the  court, fori' 
plaintitf,  and  five  pounds  damages  afiefled,  caofe  of  aaioo, 

arifing  without 

And  moved  in  arreft  of  judgment,  that  the  a£tion  lies  not,  for  that  tionVAxrif  thia 
Acre'  was  no  malice  in  the  cafe;  and  it  was  not  averred,  that  he  had  been  pie*4- 
was  held  to  unreafonable  bail,  but  barely  becaufe  it  accrued  extra  ^^^^^^^ 
jurijdiffiofumi    and  there  was  cited    I  Roll.  Jbr.   102;  that  an  would Vav* been 
afton  would  lie  for  a  fecond  arreft  for  the  fame  caufe  after  a  re-  granted. 

S.  CCarth-iSo. 
5.  C.  11  Mod.  4*  S.  C.  I  Danv.  194.  i  Roll.  Abr.  101.  Cro.  Jac.  133.  663.  667.  Hib.  105.  i  Sid. 
4^3*  4  Co.  14.  I  Vent  369.  669.  i  Saund.  an.  Lutw.  1570.  4  Mod.  13.  j  L:t.  ao*.  Slcia. 
M<*  3  Peer  Wms«  104*    i  Bi|(.  Abr.  63. 

Q»3  »ovcr 


43© 


TsMrLX 

KlLLING- 
VrOKTH. 


See  the  cafe  of 

KowUnd  T. 
Veale.  Cowp. 

•  [  255  ] 


(p)aSliow.i48. 
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mover  of  the  firft  plaint  by  an  habeas  corpus ;  but  here  is  no  unjuft 
vexation,  for  he  might  have  pleaded  to  the  jurifdi£tion  there  and 
have  had  his  cofts  5  and  in  the  cafe  of  Bray  v,  Partrid^  {a)  held  no 
^dion  lies  for  fuit,  where  there  is  no  caufe  of  adion  ;  and  it  is  hard 
that  an  aSion  (hould  lie  becaufe  out  of  the  jurifdidtion,  when  it  will 
not  lie,  though  a  verdi£l  be  for  the  defendant,  and  no  caufe  of  a£tion 
at  all.  In  the  cafe  of  JVaterhoufe  v.  Bawde^  (^)  no  a^on  lies  for 
fuit  in  Spiritual  Court  for  tithes  of  wood,  where  th^  ftatute  iays  no 
tithes  fhall  be  paid, 

Mr.  Turner  argued  ?  contra^  That  this  a£tion  does  lie,  be- 
caufe here  is  both  injury  and  damage,  and  there  is  the  ftatute  <^ 
Weftminfter  the  firft  which  prohibits  fuch  fuits  in  inferior  courts  j 
he  cited  Cro.  Jac.  663.  Cro.  Elix.  628.  836.  i  Sid.  424.  463.  i 
Saund.  228.  The  aftion  will  not  lie  for  a  caufelcfs  fuit  alone,  that 
is,  becaufe  of  their  general  jurifdidion ;  but  here  this  adion  is  for 
an  unjuft  vexation,  (f )  The  queftion  here  is,  if  the  procefs  be 
illegal ;  and  it  is  fo  :  it  is  all  coram  non  jud'tce.  Perhaps  an  a£tion 
will  not  lie  againft  an  officer,  for  he  is  juftifiable,  but  here  it  is 
againft  the  party,  {d)  The  cafe  of  Hudfon  v.  Cock^  (e)  was  as  this, 
and  judgment  for  the  plaintiff.  ( /*. )  And  •  the  pradice  of  late  has 
been  firequent  to  bring  actions  ot  this  nature. 

Holt  Chief  Ju/fice.  It  is  hard  an  aftion  fliould  lie.  Of  late 
the  opinions  have  run  with  the  a£Hon  j  nay  in  the  cafe  of  OUcit  v. 
Bejfey  {g)  fomc  held  falfe  imprifonment  to  lie  againft  the  gaoler.  But 
furely  it  is  hard  that  an  a&ion  (hould  lie  for  fuing  with  caufe,  be- 
caufe out  of  the  jurifdi£tion,  and  becaufe  no  caufe  within  the  jurif- 
didion,  when  an  a£tion  will  not  lie  for  fuit  on  a  verdi£t  for  the  de- 
fendant, when  there  is  ho  caufe  at  all,  neither  within  nor  without : 
befides,  the  inferior  court  has  iurifdiftion  of  fuch  a  caufe  as  this, 
and  the  law  has  put  a  plea  into  nis  mouth  ;  and  in  all  H  aide's  time, 
no  prohibition  was  granted  without  affidavit  of  a  plea  offered.  It  is 
fit  to  be  confidered  by  all  the  judges,  becaufe  there  has  been  dif- 
ference of  opinion ;  let  it  ftay  quoufque^  &c, 

Doj*BiK  Jujlicc.    It  was  never  held  to  lie  till  North*3  time 


{a\  Cro.  Elix.  836. 
\h)  Cro.  Jac.  133. 
(r)  4  Co.  14. 

\d)  Fit9.  Abr.  <<  Eftopcl,**  iS.  17  Hen. 
#.pL45* 


{t)  Eaftcr  Term,  35  ttr.  a.  in  tU 
Coromr'ii  pleas. 

{f)  See  the  cafes  of  Smith  r.  FuUera 
Trinity  Term,  17  Car.  a.  RoUi44i.B.a; 
and  Prickhoufe  v.  Buder* 


Carter 
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Carter  againft  Davis.  Cafe  i^^. 

Hilary  Ternij  2  JVilUam  ^  Mary^  Roll  128. 

^  A  S  E  upon  affumfftU     The  defendant  pleads  in  abatement.  The  Demurrer  \n  Ur 

plaintiff  demurs  as  in  bar :  joinder  as  in  bar.    Upon  debate  per  ®"  *  P^"  (» 
Curiam  held  to  be  a  difcontinuance,  bccaufe  the  parties  have  put  Sffc^tTnuance. 
themfelves  upon  the  court  as  to  plea  in  bar,  and  there  is  no  fuch,  and 
nothing  faid  to  the  plea  in  abatement.  ^^^'  ^^n\i. 

r.    r>       ,         .  s.  c'.Saik.  218. 

A^itc  155.     Co.  Ent.  160.     3  Mod.  281.     2  Roll  Rep.  39^.     1  RoU  Abr.  488.     3  Uv.  213.     i  Saund. 
^^6.    »  Saund.  380.    Ld,  Ray.  1482.     1  Wilf.  302,    a  Wilf.  85.    5  Com.  Dig.  •«  Pleader*'  (Q^z) 

Payne  againji  Partridge.  /^.s,^\    Cafe  i6a 

Eajler  Term^  2  JrdL  ^  Mary^  Roll  43. 

ACTION  on  the  cafe  by  the  plaintiff  as  an  inhabitant  of  a  A  cuftom  that 
*^  v/7/,  in  which  the  defendant,  by  cuftom,  was  ufed  to  keep  a  ^^  inhaWtann 
ferry-boat  for  all  the  inhabitants  of  the  faid  vill  toll-free,  and  all  other  diiSTa^*' 
perions,  &c.     That  the  defendant  did  not,  &c.  by  which  the  plain-  ufed  and  have  a 
tiff  could  not  pafs  in  and  about  his  neceflary  affairs.     Plea;  replica-  "u^t^  p^fs  a 
tion  5  and  demurrer.     Divers  exceptions  taken  to  the  bar  and  repli-  frtTu^^-^zil 
cation«     But  at  laft  by  diredUon  of  the  court,  the  infufficiency  of  the  if  toll  beexu>rced 
count  was  argued.  .^"»  f"ch  an 

^  inhabitant  he 

Tremaine  Serjeant.     It  is  not  faid  that  he  ouiht.  but  only  ufed  "S^  ^^''^  ?* 

^      t  «-r«i_        L^  r  ^L*         •         u   ^    ^L         1   •    ^'/r  <     J .    .  attion  on  the 

to  keep.  The  chief  thing  is,  that  the  plaintift  cannot  mamtain  cafe ;  but  m 
this  a£tion,  for  he  fays,  all  the  king's  fubjeds  have  ufed  and  might  ^ifi»  wiii  He 
pais  thereby  over,  &c.  and  here  is  no  particular  damage,  and  there-  ««»"»]?  ^heft»^- 

r^  •     !•«         .        I     1-  r  •        u     I  •       J  -1       man  for  not 

fore  an  tndiSiment  only  lies ;  for  every  man  m  the  kingdom  might  keeping  tf^o^r 
then  have  this  a£iion,  which  would  be  infinite  and  vexatious ,  he  for  the  purpofe 


cited  27  Hen.  8.  pL  27.     Co.  Lit.  56.     Cro.  i 
V.  Hewdenj  Moore  108.     ff^lliams's  cafey  5  C?, 


Eiiz.  664.  Fenwici  !:?::^:i7'r. 


72.     Boulton's  cafey  LlJg^lh^'t. 
C  Co.  IC4.  '  But  he  maybe 

,  ^  iiuliffed  for  thh 

Powis  e  contray  That  this  is  brought  as  an  inhabitant,  ♦  he  cited  n««'e^>  «nd  it 
I  Cro.  266,  267.     Cro.  Jac.  555.  557.     That  tJiis  is  not  fuch  an  That  he"h7.""^'' 
adion  as  every  fubjeft  might  have  ;  it  is  founded  on  the  ufage  of  a  creacd  a  bridge 
particular  town,  and  none  but  an  inhabitant  of  an  ancient  n^efluage  *^*'*'^*  ^^«  "v**" 
of  that  town  can  bring  fuch  an  aftion  as  this,  {a)     The  inhabitants  Ja'fngc" Xh  is 
were  to  have  a  more  particular  benefit  than  others,  for  they  were  to  more  convenient 
pay  no  toll :  we  have  (hewn  that  we  did  come  and  requeft :  this  is  ^^^  ^*»«  ^c"t- 
brought  upon  the  demand*  s.  c.  Ante  243. 

^        ^  s.  c.  3  Mod. 

1S9.  S.  C.  Salk.  12.  S.C.  Comb.  180.  S.  C.  Carth.  191.  S.  C,  Holt,  6,  S.  C  Ray.  Ent.  439. 
Co.Lit.  56.  iRollRcp.  289.  C0.LJt.89.  iLeon.273.  Cro.Car.418.  1  Com.  Dig.  203.  5  Com. 
Piz.^23.     1  Ld.  Ray.486.    2 Bl. Com.  219.    2  Wilf. 58.    %  lerm  Rep.  6^9. 

♦   [   256   ] 
{a)  Brook  Abr.  title  "  Aftion  fur  cafe,"  6. 

0,4-  lA 


^3^ 
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See  Grifnfl«id 
V.  Marlowe,  4 
Term  Rep.  717. 


Pathi  In  the  Trinity  Term  following  it  was  argued  by  the  judges* 

Partridge.  Eyres  Jujiice.  This  cuftom  is  well  alkdged,  both  as  to  matter 
and  manner.  In  all  cuftoms,  there  muft  be  ufage  an4  reafonable- 
nefs.  [b)  That  may  be  reafonable  in  one  place  ratione loct^  which 
is  not  fo  in  anodier.  [c)  It  is  a  good  cuitom,  that  one  man  (hould 
have  the  fole  profit  of  fuch  a  ferry ;  the  defendant  is  not  charged 
without  a  recompence  5  and  yet  if  he  were,  it  is  well  enough,  as 
I  Roll  Aht\  2 1 6.  Cro.  Car.  419.  PafTagc  is  of  public  neceffity;  it 
is  well  enough  alledged  for  the  manner  to  go  ad  libitum  fuum ;  and 
fo  is  Gatewocls  cafe^  3  Eliz.  441,  664.  The  defendant's  plea  isill^ 
for  it  is  as  bad  as  to  juflify  the  flopping  a  way  by  fettlng  out  ano- 
ther ;  and  yet  I  think,  judgment  ought  to  be  for  the  defendantt«^Qf 
by  the  declaration  this  is  acknowledged  to  be  a  common  pafTage  for 
^  the  king's  fubjefls,  and  fo  is  no  other  than  a  common  highway,^ 
and  if  one  may  brin^  an  action,  another,  and  every  one  may,  which 
the  law  abhors,  [d)  The  true  difference  is,  where  there  is  no  other 
remedy ;  but  here  is  another  by  indiSfment  at  the  fuit  of  the  king, 
becaufe  it  is  a  common  paflage,  as  every  public  river  is ;  it  is  a 
public  ftreet.  [e)  The  defendant  is  as  much  indl^ble  for  not 
keeping  his  ferry,  as  he  is  for  not  repairing  ail  highway  to  which,^ 
he  is  obliged  ratione  Unura :  and  therefore  judgment  ought  to  be 
for  the  defendant, 

Gregory  Juft^ce  of  the  lame  opinion.  This  is  an  eafenunty 
and  therefore  the  cuftom  is  good.  (/)  But  the  a£tion  lies  not  be- 
caufe it  Is  common  to  every  one;  and  the  plaintiff  has  laid  n^ 
particular  prejudice  by  it  to  himfelf. 

Holt  Chief  Juftice.  The  firfl  qucflion  is  this,  whether  this  be 
a  good  cuflom,  that  the  inhabitants  of  a  vill  are  intitled  to  pafs  in 
a  ferry  without  paying  of  toll.  Secondly,  If  the  plea  be  good, 
that  he  has  built  a  bridge  over,  which  is  more  convenient. 
Thirdly,  If  the  adion  lies  at  all.  I  am  of  opinion  that  this  is  a 
good  cuflom :  it  has  been  held  in  the  Common  Pleas,  that  it  is 
not  a  good  cuflom ;  but  that  it  is  good  let  us  confider,  that  this 
cuflom  does  not  confifl  in  charging  him  with  a  ferry :  that  there 
?  [  ^57  J  was  an  ancient  *  ferry  here,  is  only  an  inducement ;  the  keeping  of 
the  boat  is  not  part  of  the  cuflom,  but  it  is  an  incident  to  the  keep- 
ing of  the  ferry ;  the  cuflom  docs  not  confifl  in  having  a  right  of 
pafTage :  for  there  being  an  ancient  ferry,  all  the  king's  people  are 
intitled  to  pafs  of  common  right.  If  a  ferry  were  granted  at  this 
day,  he  that  accepts  fuch  grant,  is  bound  to  keep  a  boat  for  the 
public  good :  this  cuflom  is  barely  by  way  of  discharge,  for  it  is 
pnly  to  be  eafed  of  toll,  and  fo  is  Gatewood^s  cafe,  [g)  The  in- 
hamtants  of  ^,  vill  may  prefcribe  to  a  difcharge.   [h)     The  true 


{h)  Gateward*!  cafe,  6  Co.  i.  i  Leon. 
142.  Co.  Lit.  114.  Shafcoe't  cafe,  i 
Sid.  267.  Davify  32.  Cro.  £liz.  146. 
I  Roll  Abr.  560. 

(f)  12  Hen.  8.  pi.  5. 

{d)  Williamt*s  cafe,  5  Co.  73.  (?o. 
Lit.  56.  Cro.  Elis.  664  Moore  180. 
i  Term  Rep.  669. 


(«)  13  Co.  33.  2  In/L  30.  Cro.  Car. 
132.     I  Ld.  Ray.  486. 

(/)  i5Edw.4.pl.  29. 

{g)  Cro.  Car.  428.  See  I  Ld.  Ray* 
405.    4  Term  Rep.  717, 

C^)  18  Edw.  4.  pi.  3. 


^\^on\ 
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cuftom  here,  is  only  to  pafs  without  toll;  what  they  claim,  is  only       Payke 

a  difchargc,  a  freedom  from  payment  of  what  the  reft  of  the  king's    ^j^^j^ioqx. 

fuWedls  pay :  this  is  reafnnable,  for  the  cuftom  does  not  charge  the 

defendant  to  keep  the  boat :  befides  here  he  has  a  recompcncc,  as 

he  receives  the  profits  from  all  others,  though  he  has  none  fron^ 

thefe.  (1)      This    cuftom  might  have  a  reafonable  beginning  by 

agreement,  as  that  the  inhabitants  of  the  town  might   be   at  the 

charge  of  procuring  the  grant ;  and  in  confideration  thereof,  one  man 

fliouTd  find  the  boat,  ana  enjoy  the  toll,  but  the  inhabitants  to  pay 

none ;  and  fuch  agreement  would  be  good  at  this  day  :  it  is  part  of 

his  intereft,  his  intereft  is  incumbered  with  this  difcharge.  (k) 

Secondly,  As  to  the  plea,  that  he  had  erefted  a  bridge  crofs  the 
river  for  common  paffage,  that  is  an  ill  plea  :  the  erefting  of  a  bridge 
is  a  voluntary  a£^,  and  he  may  pull  it  down  again.  It  is  not  in  the 
power  of  a  man  to  difcharge  himfelf  by  any  a6t  that  he  can  do :  if  he 
had  petitioned  the  king  for  a  patent  to  deitroy  his  ferry,  and  in  con- 
iideration  thereof,  he  would  ere<Sl  a  bridge  at  his  own  charge,  and 
repair  it,  and  this  found  upon  an  ad  quod  damnum  to  be  for  the 
public  good,  this  had  been  fomewhat,  but  he  cannot  do  it  of  himfeU. 

Thirdly,  As  to  the  adion :  it  lies  not ;  becaufe  the  inhabitants 
have  no  more  damage  than  all  the  king's  fubjefts.  (/)  This  right 
of  paflage  is  not  vefted  in  him  as  an  i^abitant  there,  but  as  a  fub- 
je£^ ;  for  as  an  inhabitant,  he  is  only  freed  from  toll.  Here  is  another 
remedy :  the  22  Hen,  6.  tL  14.  is  exprefs,  that  it  is  a  forfeiture,  and 
he  is  indictable  for  it  He  that  has  a  new  ferry  by  grant,  when  he 
accepts  of  it,  charges  himfelf  with  the  repairs,  and  keeping  it. 
If  there  had  been  particular  damage,  as  if  he  had  come  over,  and 
toll  were  extorted,  he  might  have  had  an  aSion.  (m)  So  he  might, 
if  damnified  for  want  of  repairs ;  but  not  by  a  general  obftrudion, 
which  is  a  common  nuilkncc.  And  therefore  judgment  for  the  de- 
fendant. 

♦  Holt  Chief  Juftice^  the  next  day,  declared  Dolbin*8  opinion  to    •  [  2^8  J 
k  the  fame  in  qr^nibuSy 

Suppofe  A.  lays  damage  by  lofs  of  a  market,  having  a  carriage 
jre^y  brought  to  the  place:  quarey  if  an  adlion  will  lie  ? 


(1)  Cm.  Eli^  509.  (/)  See  the  cafe  of  RufTel  t.  the  Men  of 

\k)  J  Roll  Abr.  559^  Devon,  2  Term  Rep.  667. 

{m)  Natura  Breviuo)>  94. 


Thf 
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Cafe  161.        The  King  againft  the  Mayor  and  Aldermen  ^Exon. 

If  an  ^Uerman  jVI  ANDAMUS  at  the  inftance  of  fViUiam  Glyde^  to  reftore 

withdraw  with  *'       him  to  the  officc  of  ALDERMAN,  &c.   Retum,  that  he  depart- 

Iiis  family  from  ^j  f^Qj^  jj^g  ^ity,  and  lived  at  Topjham  5  that  there  were  feveral  courts^ 

aiTintcntion  of  ^^^  ^^  Came  not  to  them  though  fummoncd ;  that  he  was  thereupon 

xcturning,  and ,  removed  for  fuch  his  abfcnce,  and  negledl  of  his  duty,  viz.  fuch  aday  ; 

to  fuch  a  dif.  jin^i  further,  that  he  took  not  the  oaths  before  the  firft  day  of  Auguft, 

unceasuaa-         -aq^  y  o      ' 

widablypre-         '^»9. 

difcharging  the        Treby  Attomtj  Genera^  excepted  to  the  letum,  that  there  was 

duties  of  hii  no  notice  to  him,  nor  fummons  to  be  heard  concerning  his  abfence ; 

*^"caufeof  ^^^  ^^  ^^'"^  might  be  upon  reafonable  caufe,  and  then  it  was  no 

S^ovaiVbuthe  caufe  of  removal ;  and  he  ought  to  have  been  fummoned  to  anfwer 

jnuft  beprcvi.  that  particular  thing,  and  a  general  fummons  to  meet  at  the  court, 

*"d^^^**«d-  *^  ^^^  fufficient.     Then,  as  to  his  not  taking  the  oaths,  it  appears  by 

cuiar  notice*to"  the  former  part  of  the  return,  that  he  was  amoved  by  aft  of  court ; 

anfwer  the  cau-  fo  that  at  this  time  he  was  not  to  take  the  oaths,  for  he  was  adMally 

^^^lT\^\i  out  of  the  place :  the  ftatute  i  WiU.  ^  Mary^  c.  8.  requires  that 

SSer  for  want  cvcrv  man,  having  an  office,  fliall  take  the  oaths,  {a)     Now  the 

of  fuch  fum-  queuion  is,  if  Mr.  Clyde  had,  or  held  this  office  at   diat  time. 

"boMiM  ^^htu  ^^^  ^^^^  ^  having"  fuppofes  poffeffion,  as  on  tl\e  ftatute  of  yi 

rie^iy*rcrooT-  Hen.  8.  r.   I.  of  wills  ;  a  will  by  a  diffeifee  is  void.     One  that  is 

tA^ammndamut  rcipovcd  by  Order  of  court  (though  illegally)  till  reftored,  is  out  of 

Kcstorcftorc  ^g  office,  according  to  the  equity  of  the  iUtute  of  25  Car.  2.  c.  au 

"*'  which  is  the  foundation  of  this.     It  feems  to  be  the  meaning  of  that 

S.C.  Poft.  364.  aft,  that  perfons  out  of  place  fliould  take  it  fo  foon  as  the  difability 

s^c.4Mod.  .^^g  removed.     As  to  the  provifo  for  infants,  &c.  that  feems  to  be 

5?  C.  Comb.  but  a  reafonable  declaration  of  the  common  law,  and  would  have 

197.  been  fo,  if  the  provifo  had  not  been  made. 

S.C.  Holt  169. 

435;  Holt  Chief  Jufiice  feem^d  of  opinion,  that^  an  alderman*s  going 

*    ■  '*     ^  *    and  living  out  of  the  city,  in  another  place,  is*  a  good  caufe  of  re- 


^7.251. 


• 


1 1  Co.  99.        moval;  and  that  he  ceafing  to  be  an  inhabitant,  they  might  remove 
^1"\'.*^;  him  without  fummons.   {b\     But  the  reft  inclined,  that  a  fummons 

aR<5ll  Abr.45*;. .  rr-  ^    '  ' 

iRoiiRep.40^.  was  ncceffary. 

s tilers,  151^447*.       The   next  term  argued  by  Pratt,   that  the  return  was  ilK 

Carfh.  174.  First,  it  muft  be  admitted  that  a  mandamus  lies.     Then  here  is  no 

Saik.  418.  caufe  of  removal :  as  to  abfence,  nan  conjiat  that  Topflyam  is  out  of 

a  Bu^.  725*.  the  liberties  of  the  city,  though  it  be  out  of  the  city  aiid  county  of 

4  Burr.  20S7. 

4  Mod.  37.    Annaly's  R?p.  155.     Stra.  3S5.  1051.     3  Com.  Dig.  408,  409,    Ld.  Ray.  215.    1233* 

C-wp.  523.     Dougl.  177. 

*  [  259  ] 

(tf)  See  poft,  Rex  v.  the  City  of  London,  An  alderman  with  his  family  having  lefk 

gage  240.  DOtis.  the  borough  for  four  montki  is  not  a  good 

{^b)  Abfence  from  four  occafional  great  caufe  of  amoval,  Rex  v.  Mayor  of  Lei- 
courts,  and  one  upon  a  ftated  day,  where  cefter,  4  Burr.  2087.  But  where  non  refi- 
no  perfonai  notice  is  given  when  prefence  dence  is  a  good  ground  of  amotion,  it  \% 
is  not  neceffary,  when  no  particular  bufi-  not  neceflary  to  fummon  him  to  come  and 
nefs  is  obflru^ed  by  abfence,  is  not  caufe  of  refide  previous  to  the  proceedings  to  amotQ 
amotion,  Reji  v.  Kichaidfoni  x  Burr.  517.  hiiP>  PougU  149  to  <6o< 
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the  fidd  city,  for  the  liberties  may  extend  further.  It  is  not  faid  K.in€ 
how  long  he  abfented  himfelf,  it  might  only  be  for  a  week,  or  the  MayTr  or 
like.  It  is  not  faid  that  hi  removal  was  without  a  reafonable  caufe,  Exqm. 
and  it  might  be  for  a  public,  or  family  ficknefs.  The  omiflions  are 
allcdged  too  general,  that  he  did  negbft  his  duty,  and  do  not  fhow 
how.  (c)  It  appears,  there  was  always  a  major  part  prefent,  and 
ponfequently  his  abfence  no  forfeiture,  becaufe  no  want  of  it.  (J) 
It  does  not  appear  that  there  was  any  bufmefs  to  be  done  at  any  of 
the  courts,  or  that  any  damage  accrued  to  the  city  by  his  abfence. 
It  does  not  appear  that  there  were  no  other  courts  held,  or  that  thefe 
were  all  the  courts,  fo  that  he  might  be  frequently  prefent.  Befides, 
tfiey  have  notjumnoned  him  to  aiifwer  particularly  for  this  matter.  (/) 
Then,  as  to  the  not  taking  the  oaths,  he  was  not  within  the  inten- 
tion of  the  2&y  which  was  only  for  perfons  having  offices :  it  appears 
that  he  was  removed  even  before  the  making  of  this  ad,  confequently 
be  was  not  a  perfon  having  an  office;  for  this  was  a  good  judgment  • 

till  difallowed  by  this  court: 'that  court  had  a  jurifdidlion;  the  re- 
moval was  not  void,  but  voidable,  [f)  There  was  no  danger 
from  thofe  that  were  out  of  their  offices.  The  end  of  the  z(k  was  to 
fecure  die  government  from  thofe  that  were  then  in  office.  Befides, 
they  are  to  be  fufpended,  and  they  could  not  be  fufpended,  unlefs 
diey  were  in  pofleffion,  for  that  fuppofes  a  pofTeffion, 

Tremainb  e  contra  cited  Co.  Lit.  232.  and  urged,  that  a  re- 
moval for  abfence  is  reafonable,  becaufe  it  is  fit  the  office  fhould  be 
fupplied,  and  another  put  into  it,  left  there  ihould  be  a  failure 
of  juftice.  Summons  is  not  necefTary  in  cafe  of  abfence,  becaufe 
}ie  deferts,  and  we  know  not  where  to  find  him.  Then  for  the 
oadis,  it  muft  be  a  forfeiture,  otherwife  here  will  be  ai)  officer  which 
(hall  never  take  the  oaths  to  the  prefent  government,  for  there  is  no 
means  to  compel  him  to  take  them  after  his  re-admiffion;  and 
therefore,  having  an  office,  doth,  and  muft  mean  a  right  to  the 
pofleffion.  If  a  reftitution  be  now  awarded,  he  comes  in  upon  his 
old  title ;  there  is  no  election  for  it  \  and  he  muft  be  reftored,  if  at  all, 
to  his  ancient  right 

•  Holt  Chief  Juftice^    As  to  fummons,  you  take  notice  where     »  r  260  1 
|ie  lives,  fo  as  to  fummon  him  to  come  to  court ;  by  the  fame  notice 
Tou  might  have  fummoned  him  to  anfwer.  (^)     Then  for  the  other 


[tS  Freeman*!  cafe,  Cro.  Car.  579,  bridge,  Cowp.    513.  where    a   mandamut 

I  J)  9  Co.  50.  was  applied  for  to  reilore  a  town  clerk,  on 

(*)  Sec  the  cafe  of  Rex  v.  Chalk,   i  the  ground  that  he  had  been  removed  with- 

f<d.  Raj*  225.  Salk.  428.  and  reported  out  nofirr  to  appear  and  defend  himfelf,  the 

nore  at  large  5  Mod.  254.  257.  that  the  court   refufed   the    writ,  becaufe  it  was 

lliifranchifement  of  a  corporator  is  good  if  admitted  that  there  was  fufficient  caufe  for 

Ix  was  heard  \h  bit  dtfencty  although  he  theamotion. 

twii  not  fummoufd  to  make   it.    See  alfo  (/)  8  Affize,  pi.  1%. 

▼.  Mayor  of  Liverpool,  2  Burr.  371.  {r)  Vide  ante,  page  258.  note  {h) 

ia  the  caUe  of  Rex  ▼•  Mayor  of  Ax<  ^ 
< 

part 


ajfi 


Krico 

V. 

IMator  of 
Exoii. 
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part  he  is  anally  out  (£);  upon  the  reftitution  by  the  mandamusjhc  is 
admitted  de  novo.  (1)  Why  fhoidd  he  not  take  the  new  oaths  upon 
thatadmiffion? 

But  Cur.  advifare  vult*  {i} 


(b)  A  corporate  office  does  not  become 
^yk^Fo  TAcant  by  the  non-K6dence  of  a 
corporator  t  it  may  be  a  forfeiture ;  bat 
tbe  corporator  does  not  lofe  his  franchife 
tiJl  a  fentence  of  amodon  hu  been  pro- 
noQocedy  Rex  ▼•  HeaTCQi  %  Term  Rep. 
77». 

(f )  See  Cowp.  503. 

{k)  The  permptory  msndmmit  was  denied, 
StrkiGrsgort,  and  Dolbim  7*^'''< 


bang  of  opinion  that  there  was  a  good 
canic^of  removal  retumedy  «rts.  his  own 
lemovahwith  his  family  to  live  at  ^ofAmK* 
But  Holt  ^f^  jHftice,  althoogb  he 
agreed  that  freqoM  abience,  or  defertion 
from  the  city,  is  a  gbod  canfe  of  amotion, 
was  of  opinion  that  the  peremptory  man- 
damus ought  to  go,  becauie  he  had  been 
removed  without  bdag  fummoned.  See 
poily  366, 


Trinity 


♦Trinity  Term,  •f^^'^ 

The  Third  of  William  and  Mary, 

I  N 

THE     king's     bench. 


Sir  John  Holt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt. 
Sir  William  Ghegory, 
Sir  Giles  Eyres, 

5^-  George  Treby,  Knf.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


OLBEN,  Knt.    1 
REGORY,  Knt.  \jujlices. 
s,  Knt.  J 


The  King  againft  Lever.  q^^^  j^^. 

JUDGMENT  on  indi£hncnt  of  barretry:  error;  and  rever-  Aftnmgwto 
£d*  the  record  can* 

not  have  reft'au' 

Hdd  PER  Curiam  on  motion,  that  no  writ  of  reftitution  lies  to  ^Mon judgment 
a  ftrangcr  to  the  record.  "Tf?^  "Z™* 

o  without  tfycffv 


And  by  Holt  Chief  Juftice  if  it  did,  it  muft  be  by  fcire  facias  i  {"^' 
and  fo  was  it  in  the  cafe  of  f^iy  v.  Harris^  Cro.  Car.  328.  |;  c/3  Kci 

^  C  2  Salk.  sSt.    S.  C.  Comh.  47.  cS.    S.  C.  Skin.  32.    S.  C.  Trem.  320.  z  RoU  Abr  116     Cm 
JK.69S.    4M04.161.    Salk.5g«.  '^^^*    ^~ 


The 
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Cafe  1 63*  The  King  agairifi  Oxenden. 


Afroflorxn 
Do€tox^i  Com- 


\if  ANDAMUS  to  reftore  Lee  to  the  office  of  proHor  in  tbi 
^^  arches.  They  return,  that  the  court  of  Canterbury  of  thb 
cciws^caufe'  ARCHES,  London^  is  an  ancient  ecclefiaftic^  court,  and  the  (upreme 
vrithout  the  «  confiftory  of  the  archbiihop's  fee.  That  the  archbiihop  for  the  time 
advice  of  an  being,  time  out  of  mind,  had  and  ufed  to  have  the  government  and 
whTrefifci  to  regulation  of  the  judges,  advocates,  proftors,  and  other  officers  and 
pay  his  dues  to  miiiifters  of  that  court,  and  from  time  to  time  hadi  made  ftatutes 
thefocictymay  and  ordinances  for  their  better  government,  as  often  as  need  re-» 
^^^^m'  qu^r^^  •  ^hat  every  perfon,  admitted  to  be  a  proSior  m  that  courts 
only  appeal  to  takes  an  oath  before  the  judge  of  that  court,  to  obferve  the  ftatutei 
'  the  archbifljop  jnd  ordinances  of  that  court :  that  Lee  took  that  oath  r  that  an 
©[^d'^iSgthe  ordinance  was  made  by  Archbishop  Arundell,  that  no  prodor 
•vacancy  of  the  fliould  receive  any  caufe  without  counfel  of  fome  advocate  Jub  poena 
fee,  to  the  dean  remotionis  :  that  the  faid  court,  and  other  courts,  are  held  tn  quodani 
Sicatbldrdf  hofpitio^  called  Doctor's  Commons,  in  which  the  judges,  and 
mt  vifitort  of  the  divers  advocates,  proflors,  and  other  officers  attending  that  courts 
court  of  the  do  refide :  that  the  public  charges  and  expences  of  the  faid  houfe^ 
%Q^^]^^  are  borne  bv  the  faid  perfons,  and  therefore  they  have  uiually  « 
cannot  have  a  made  rates  tor  the  fame :  *that  Lee  refiifed  to  pay  ten  (hillings  rated 
matuUwiti  at  upon  him  :  that  he,  as  prodor^  did  receive  a  caufe  without  advice  of 
common  law.  ^^  advocate,  and  for  that  caufe  he  vjras  denied  audience:  that  the  arch- 
S.c.  Ante»ai7.  bifhop  for  the  time  being,  and  in  vacancy  of  the  fee,  the  dean  and 
s?c.  tLev.too.  chapter  of  the  cadiedral  church  of  Canterbury  guardians  of  the 
$!c!  Holt,  435*  fpiritualities,  time  out  of  mind,  were  visitors  of  the  faid  court  of 
S.  C.  3  Mod.  THE  ARCHES,  and  have  heard  and  determined  all  appeals  and  com* 
i^c.Carth.169.  p'aints  of  all  proctors,  and  other  officers  of  the  faid  court  of  THB- 
$.c.sicin.29o.  ARCHES,  and  the  fame  have  reformed  all  grievances  committed  by 
S.  c.  3  Saik.  the  judges  of  the  faid  court  of  the  arches,  upon  the  proSors,  oi* 
i^Roil  Abr.  other  officers  unduly  inflifted :  that  the  dean  and  chapter  were  at  the 
£i6.  time  of  denying  audience  to  the  faid  Lee^  and  ever  fince  guardians  of 

I  Mod.  27. 267.  the  fpiritualities,  and  have  full  power  and  authority  to  hear  and  de- 
li M^!  174.  termine  all  fuch  complaints :  that  Lee  hath  neither  fubmitted  himftit 
12  Mod.  236.      to  that  court,  nor  appealed  to  the  faid,  &c. 

666. 

Fitzg.  123.  Mr.  DoLBiN  argued  for  Lee^  that  the  return  was  infufficient: 

Stra.  58.  that  it  doth  not  fey,  that  at  the  time  of  the  tax,  Lee  was  a  member 

»y'959'      Qf  the  focietyj  ^nd  no  juft  power  fet  forth  to  impofe  foch  tax?  nor 

♦  [  262  ]    is  the  non-payment  of  fuch  a  fum  any  mifbehaviour  in  his  office^ 

As  to  the  objection,  that  the  archbifhop  is  a  vlfiior^  it  feems  hard 

what  is  meant  by  a  vifitor  of  a  court  >  if  they  mean  of  Doctor'sT 

CoMMOKS,  that  is  a  voluntary  fociety,  and  of  that  there  can  be  no 

vifitor ;  it  is  not  like  a  college,  where  the  founder  appoints  a  vifitor : 

in  voluntary  (bcieties,  there  is  no  founder,  but  confent :  if  they  mean 

it  only  as  to  the  arches,  that  the  archbifhop  hath  fuperintendency  ' 

of  the  judicial  aSs  of  the  court,  can  there  be  a  vifitor  of  a  court? 

It  muft  be  a  court  that  controuls  only,  and  examines  errors  \  a  vifitor 

bdonp 
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telongs  ad  loca  pia ;  if  they  mean  any  thing,  it  muft  be  a  fuperiority         Kino 

of  court;  now  if  the  arches  be  (as  the  return  fays)  the  fupreme      Qx^'d 

court  of  that  fee,  how  can  the  archbifliop  be  fuperior  to  it  ?     It  is 

impoilible  it  fhould  be  as  they  fay ;  for  if  he   have  the  original 

jarifdi(5ion,  he  cannot  have    it  by  way  of  appeal.     Now  by  this 

return  it  appears,  that  the  archbifliop  hath  the  government  of  the 

PROCTORS,  and  confequently  an  original  and  primary  power ;  and 

confequently  cannot  have  it  upon  appeal.     The  very  name   and 

nature  of  the  court  imports  it  to  be  the  archbifliop's  court^  and 

him  to  be  judge  thereof;  for  it  is  to  receive  and  determine  appeals 

from  the  bifhops  in  their  provinces.     The  meaning  of  the  ilatute 

23  Hen.  8.  c.  9.  which  reftrains  citations  out  of  the  diocefs,  is 

that  the  dean  of  the  arches  is  but  the  archbifliop's  fubftitute,  as  in 

TroUofi  caje^  8  G?.  (tf.)    The  aft  of  the  commifl'ary  is  the  a»a  of  the 

biihop;  here  Lee  is  removed,  by  the  archbiihop  himfelf :  there  was 

a  prohibition  •  granted  to  a  fuit  there  (at  the  inftance  of  archbifhop     •  j|  263  j 

SheldifCs  executors)  for  a  legacy  given  to  the  fucceflbr,  of  books, 

becaufe  the  archbiihop  was  judge  himfelf,  and  might  fit  when  he 

pieafed. 

Trbby  Attorney  General  e  contra.  No  mandatnus  doth  lie# 
Thefe  are  not  very  ancient ;  I  thinkj  Bagg's  cafe  (h)  is  the  foun-* 
dadon  of  them  all.  (r.)  They  fhali  iffue  in  all  cafes  that  concern 
the  public  admin iftration  of  juuice,  but  they  have  defcended  too  low, 
even  to  clerks  of  pariihes  ;  but  therein  the  judges  have  not  gene- 
rally agreed :  the  pro&or's  bufmefs  is  only  in  the  fpiritual  court  ^ 
^ou  take  notice  of  it  fo  far,  as  to  enquire  into  the  bounds  of  their 
jurifdi£bon ;  but  you  never  enquire  into  what  they  do  amongfl  them^ 
felves :  it  doth  not  appear  judicially  to  your  lordftiip,  whether  he  hath 
an  eftate  at  will,  or  freehold,  or  other  fixed  eftate.  Then  for  the 
matter  of  the  return,  call  the  archbifliop,  vifitor,  or  what  you  will, 
wc  have  declared  his  authority,  let  his  name  be  otherwife.  Here  is 
a  perfon  that  has  authority  to  examine  and  redrefs  upon  appeals. 
In  all  tiracs  the  procftors  have  been  governed  by  the  archbifliops.  A 
mandamus  is  an  extraordinary  remedy,  and  not  to  be  granted  where 
there  is  any  other  remedy  ;  and  we  have  fliown  another  way  for  re- 
lief This  matter  is  mofl:  proper  to  be  determined  by  them  in  their 
own  courts. 

But  THE  COURT  thought  It  an  idle  return,  that  it  was  the 
archbishop's  court,  and  he  no  vifitor:  but  only  doubted,  if  a 
mandamus  lay,  and  therefore  ordered  another  argument  as  to  that 
point.  {J.) 

(«)  See  14  Hen.  8.  c*  12.  U  6.    Dytt  Mod.  335.    The  court  are  (aid  to  hare 

209.    4  Mod.  X16.  been  ot  opinion  that  the  arches  have  an 

(^)  But  fee    I    Lev.    13*    Palm.    51*  original  and  independent  jurifdidlion,  like 

Dyer  333.  Skin*  293.     3  Bac.  Abr.  52S.  all  other  courts,  over  its  own  officers  3  that 

le)  II  Co.  94.     1  RolL  Rep.  173.  the  judges  there  are  the  proper  perfons  to 

yf^  This  point  was  aipied  by  Sir  S»  cenlure  them  for  miibehaviour ;  and  that 

Sbimri   ^"*  ^  court  was  unaniroouOy  if  thry  ihould  be  miftaken  yet  the  king*t 

of  opuiioa  that  m  mandamut  does  not  lie  in  courti  tfanpot  relieve.^  S.  C*  Carth.  170. 
this  cafe.    Ante^  2x7.  and  in  S.  C«  3 

Th« 


24^ 


Trinity  Term,  3  William  and  Mary,  in  B.  R. 


Cafe  164.    The  King  Mgainft  the**  Mayor  and  Aldermen  of  London 

rj?Jg^nTo7''  jyf  ANDAMUS  to  feftore  Sir  James  Stnith  to  the  office  of' 

fciiure  againft  *   AN  ALDERMAN  of  the  city  of  LondoTiy  to  which  he  had  been 

the  liberties  of  jyjy  ^hofcn  and  preferi*ed,  according  to  the  cuftom  of  the  &id  city 

3<«s'Mt*d'i*nfolve  "fed  and  approved.     They  returnj  that  Sir  James  Smithy  on  the 

tht  hody  poiitic, 
or  render  the 
fubfequent  ads 
of  the  membert 
of  the  corpora* 
tionvoid;  and 
therefore  Iran 
u€t  of  parlia- 
snentvpafTed  after 
Ihch  judgment 
and  feisurey 
order  «•  that 
«•  every  perfon 
**  then  having 
«  any  office  or 
*<  employment 


thirteenth  February,  1688,  was  one  of  the  aldemun  of  the  city  of 
London^  to  that  place  and  office,  according  to  the  cuftom  of  the  (aid 
city,  before  that  time  duly  eledled  and  preferred ;  and  from  the  iaid 
thirteenth  February,  1688,  to  the  firft  of  Auguft  following,  remained 
one  of  the  aldernfien :  that  at  the  time  of  making  the  aft,  for  abro* 
gating  the  oaths,  ^c.  {a)  and  continually  afterwards  he  had  and 
enjoyed  the  faid  office  till  the  firft  of  Auguft :  that  at  *  any  time 
before  the  faid  firft  of  Auguft  1689,  he  did  not  take  the  oaths  by  the 
faid  a£l  prefcribed ;  but  to  take  them  before  the  faid  firft  of  Auguft 
he  did  altogether  neglcft  j  whereby,  by  virtue  of  the  faid  a£l,  the 
faid  office  became  void;  and  that  the  (aid  James  Smith  at  any  time 

after  the  negleft,  was  never  eleftcd  into  the  office  of  one  of  the  al- 

«<  to  take  certain  dermen  J  and  therefore  they  cannot  teftore  him; 

«  oatha  within  a 

Sir  Robert  Sawyer  argued  againft  the  return,  that  the  jwwi- 
damus  is  not  to  be  reftored  to  the  place  he  enjoyed  in  1688 ;  but  t0 
the  office  he  enjoyed  according  to  the  cuftom  of  the  city,  before  the 
judgment  in  the  quo  warranto,  {b)  The  a6k,  for  reftoring  the  city 
franchifes  is,  that  he  take  the  oath  the  next  term  after  his  reftitutioni 
by  that  2&  ail  officers  are  reftored*  [c) 

king*s  hands 

forfeits  his  office  by  negleding  to  take  the  oaths  within  the  time.— 

ja.  S.C  Carthkziy.    S.C.  Skim  193.  316.    8.  C.Holu  168.  310. 

•  [  a64  ] 


*  limited  time, 
«  or  that  fuch 
«  office  and 
*<  employment 
«  (hall  be  void," 
^an  alderman  of  a 
corporation  fo 
feixed  into  the 


— «-S.  C.  Poft.  174.     S.  C.  4  Mo4« 
S.  C.  12  Mod.  17.    I  Bac  Abr.  5104 


{a)  By  I  Will,  k  Mary^  fcfT.  i.  c.  8, 
f.  6.  it  is  enadtcd,  "  that  If  any  perfon 
•*  nyip  having  any  office  or  employment 
«  cnil  or  niiliury,  (Ral»ncgle£l  or  jefofc  to 
*<  take  the  faid  oaths  befoie  i  Augu(V  1 689, 
<*  or  looner  if  required  by  the  privy  coancil, 
*«  the  faid  office  arid  employment  of  every 
**  perfon  fo  neglecting  or  rtfufing  ihall  be 
<*  void/' 

{b)  This  iriform:ition  was  brought  in  the 
33  Car.  a;  and  in  Trinity  Term,  34  &  35 
Car.  a.  judgment  was  given  for  the  king 
that  the  corporation  was  di/fciveJ,  and  the 
franchife  be  feized  in  the  king's  hands, 
%  Show,  163  to  179.  3  State  Trials,  545 
to  6304  6  State  Trials,  appendix,  page  x6. 
but  the  judgment  was  never  recorded. 
1  Bk.  Abr.  510.  notis.  King  Charles  the 
fecond  granted  new  charters  j  but  on  the 
6  Odober  1688,  James  the  fecond  re- 
ftared  the  charter  to  the  metropotii,  ac- 
c T ding  to  the  ancient  conflitution.  3  State 
Trials,  628.  and  by  the  ftatutt  i  WUL  Sc 


Mary,  fcflf.  i.e.  8.  <*the  faid  judgment  and 
*•  all  and  every  other  judgment  given  or  re- 
*»  corded  for  feizing  the  liberties,  ice,  of 
'*  London  is  reverfed,  annulled,  and  made 
^  void,  and  the  libertie»  regranted.  to 
**  the  members  of  the  corporation."  And 
in  the  cafe  of  ^nuRng  v.  Francis^  Eafter 
■  Term,  29  Geo.  3.  it  is  held  that  the  pn^ 
clamation  of  James  the  fecond  for  reftoring 
corpora  lions  to  their  ancient  charters  ope- 
rates, when  accepted,  as  a  grant  of  revival 
to  fuch  of  the  old  corporations  as  had  fur- 
rendered  their  corpoi-atc  franchifes  ti> 
Charles  the  Second,  w^  had  granted  went 
charters^  and  overturns  wch  new  charters^ 
3  Term  Rep.  1S9.  See  alfo  Rex  v.  Amery.* 
(c)  By  2  Will.  &  Mary,  c.  8.  f.  la. 
"  that  all  pcrfnns  fo  to  be  reftored  and  conci- 
<'  nued  fliall  take  the  oaths  appointed  by  1 
«*  Will.  &  Mary,  feff.  j^c.  S.  xhtwextttnk 
**  after  fuch  rejlituticnfinitx  the  penalties 
**  forfeitures,  difabilities,  and  incapacities 
^<  in  the  faid  a£l  provided  and  appointed.** 

SiK 
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Sir  Francis  PembIrton,  ex  eadem  parte.  There  are  three  Kinc 
things  of  confideration.  First,  the  a6k  for  abrogating  the  oaths.  ma^oi 
Secondly,  the  city  ad.  Thirdly,  the  return  xq  ^\%  mandamus.  orLoMsox* 
First,  the  ad  for  abrogating  the  oaths  requires  no  body  to  take  the 
oath,  but  thofe  that  then  were  in  pofleflion  of  their  office,  or  ihould 
le  admitted  to  an  office ;  one  of  the  claufes'  is  '^  in  adual  pofleffion 
of  an  office,"  the  other  is  "  fuch  as  fhould  be  admitted."  If  a  man 
had  an  office  in  poffeffion^  and  another  a  right  to  it  in  reverfion^  and 
did  not  talce  the  oaths,  he  only  loft  that  office,  which  he  was  in 
pofleffion  of.  There  was  a  judgment  in  a  qu9  'Warranto^  in  the  thirty- 
fifth  year  of  Charles  the  fecond  whereby  all  the  privileges  of  the 
city  were  taken  away.  Now  8tr  James  Smith  was  duly  eleded 
vfhen  the  corporation  was  in  being;  for  it  appears  by  the  return, 
that  he  was  ante  tunc  debite  ele£lus  according  to  the  cuftom  of  the 
city,  io  that  muft  be  before  the  judgmenty  for  he  could  not  be  duly 
chofen^according  to  the  cuftom  after  the  judgment.  By  the  judg- 
ment in  the  quo  warranto  Sir  James  Smith  c^ed  to  be  an  alderman^ 
for  the  corporation  was  difTolved ;  and  a  man  cannot  be  an  alder* 
man  of  a  corporation  that  has  not  a  being :  after  this  judgment  there 
were  new  charters  granted,  as  appears  by  the  city  a6t.  It  appears 
that  be  was  an  alderman  by  the  charter  of  King  James,  for  it  is 
laid  in  the  return,  that  he  was  an  alderman  from  thirteenth  February 
1688,  to  die  firft  of  Auguft  1689.  The  reverfal  reftores  all  the 
officers  as  they  were  when  the  judgment  was  given  j  by  die  reverikl 
aQ  the  aldermen  were  reftored  that  were  living,  {d)  There  is  a 
particular  time  given  by  this  2&  of  re9er£d  (f )  for  taking  the  oaths 
by  thofe  that  were  reftored :  viz.  that  all  who  were  reftored  ihould 
takp  the  oaths  the  next  term  after  that  a£t  of  parliament,,  and  that 
was  in  Trinity  Term  that  year.  Now,  having  premifed  this,  5/r  *  •  [  265  J 
James  Smith  was  an  alderman  duly  elected  before  the  judgmnt',  by 
the  judgment  he  ceafed  to  be  an  alderman;  and  afterwards,  upon 
an  incorporadon  by  Charles  the  fecond,  he  was  made  an  alderman 
again,  and  remained  fo  till  the  firft  of  Auguft.  By  the  a£l  for 
wrogadng  the  oaths,  he  was  obliged  under  the  penalty  of  the  lofs  of 
his  o&cCj  which  he  held,  to  take  the  oaths  by  the  hrft  of  Auguft. 
Then  the  city  aft  of  reverfal  reftores  him  to  the  office,  which  he 
had  at  the  dme  of  the  judgment,  and  there  is  nothing  that  hinders, 
him  from  being  reftored :  the  reafon  which  they  give  in  the  return 
is,  that  being  an  alderman,  he  did  not  take  the  oaths :  this  is  no 
reafon  ;  for  though  it  fliould  be  granted  that  it  is  a  forfeiture^  it  is 
<mly  of  that  which  he  then  had ;  it  is  under  forfeiture  of  fuch  office, 
ana  that  muft  be  intended  the  office  which  required  him  to  take  the 
oaths  r  you  will  not  extend  it  further  than  that  which  he  had  in 
aftual  pofleffion  :  he  was  not  obliged  to  take  the  oaths  in  refped  of 
his  office  under  the  Hrft  corporation ;  he  had  no  fuch  office ;  he  had 

{i)  See  the  cafif  of  Ncwling  v.  Fran-       poft,  274. 
c!i>  |Tenn  Rep.  189.  and  note  (a}  S.  C.  (r)  2  Will,  k  Mar/,  e.  8.  f.  13. 

Vov.  I.  R  neither 
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Kiv«        XKiAi&cjui  in  n  nor  jus  4id  rem :  fuppofe  he  had  Aood  as  he  (114 
1^  ^  under  ^at  old  corporation,  and  had  no  new  office,  I  think  no  body 

or  LoKPoir.  wiH  fir^  he  wis  obliged  to  take  the  oaths  at  all :  the  objedion,  Aart: 
tiie  eighth  paragraph  excepts  him,  I  anfwer;  diat  Sir  J^nms 
Smifh  IS  nbt  at  all  within  this  paragraph,  and  if  die  firft  claufe  did 
'liot  extend  to  hhn,  (foi'  he  needed  no  confirmation}  dien  the  ex- 
teptibh  doth  not  extend  to  him ;  by  the  body  of  the  aft  he  i^ 
reRoTed)  and  he  ftood  in  no  need  of  confirmation :  the  confirmiag 
claufe  wa^  defigned  for  thofe  who  had  bought  their  places,  and  to 
confirm  theie  prefent  officers,  thofe  that  were  M  ones  were  re/fmrdy 
and  thofe  that  were  new  ones  were  c§nfirmii  The  office  of 
alderflnsin  could  not  befurrciidered  during  the  force  of  the  jw%ment| 
for  there  was  no  fuch  office  in  being :  this  exception  can  readi 
only  to  thofe  ^t  were  confirmed,  which  were  thofe  that  went 
Irom  hand  to  hand.  Suppofe  this  claufe  be  taken  to  comprehend 
all,  Sir  James  Smith  had  nothing  whereby  to  difeble  himMf  Emn 
being  reitored,  and  if  he  were  not  diiabled,  he  is  reftored :  in  timolat 
he  haA  forfeited  the  office  which  he  hadf  but  (hall  the  not  taSdai^ 
Ikt  oaths  cfiiable  him  from  takii^  a  new  office* 

SoMXRs  S^Ucit^r  General.  There  is  a  great  difFerence  between 
a  ri^ht  to  die  pofleffion,  and  a  right  in  reverfion  \  the  claufe  of 
confutation  feems  to  qualify  the  ferce  of  the  firft  rever(al»  Sir 
Jamis  Smith  was  excepted,  and  fb  removed.— In  truth  Mr.  Sou* 
CIT0&  was  unptqNoed,  and  fo  made  litde  anfwer. 

•  [  266  ]  *  HoCt  Chiif  Juftlce.  I  muft  own,  that  TJ*cn  lafl  fpokc  to^  I 
did  not  underftana  this  cafe,  nor  what  was  intended  in  the  argu-« 
mentti'Vit  it  now  appears  to  have  weight  in  it.  By  the  ad  of 
reverfil,  we  are  to  take  notice  that  there  was  a  juappnent,  and 
tfierefore  that  they  were  deprived  of  all  their  liberties  by  fuch 
judgment:  you  do  not,  Mr.  Solicitor,  anfwer  the  writ,  for 
ttat  is  to  be  reftored  to  a  legal  aldermanfhip,  chofen  by  cuflom. 
Now  that  he  could  not  have  the  thirteenth  February  1688 ;  he 
had  no  right  to  an  a£Hon.  The  mayor,  commonalty,  and  citixens 
had  a  ri^t,  but  Sir  James  Smith  had  no  right,  he  could  bring  no 
tidion:  an  alderman  is  an  officer  within  the  confirming  daufei  'bic 
diat  dodi  not  reach  this  cafe.  (/) 

(/)  Sees. Cirpoft,  1741. 


<IM»« 
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Hi^bs,  qui  tarn,  iiQ.  againji  Young.  Ca(e  165. 

Hilary  Termj  I  &  2  TVilL  and  Marjy  Roll  i2(^ 
See  this  cafe  ante^  page  241. 

THE  Court  now  feriatim  ddivered  their  opinions.  If  a  merchant 

hire  cloth- 
workers  and 

Eyres  J^ice  for  the  plaintlfF.     That  this  is  a  fetting  up  and  fo^i"*  ^Jlf^of 
cxercifing  of  a  trade  within  the  ftatutc;  which  he  took  to  be  a  manufaauring 
politic  law  for  the  accuftoming  men  to  labour  and  induftry  in  their  ^"^  dying  wooU 
-jcutfa.     At  common  law  every  man  might  have  cxercifed   whgt  Ix'J^m  abroad  in 
tndehe  pleafcd:  whether  a  private  cuftom  for  exercifin?  a  trade  the  way  of  crad^ 


htt  taken  away  by  this  ftatute,  hath  been  a  queftion;  but  1  confefs  ^«  is  liable  to  aa 
4hc  better  opmion  fecms  to  be  that  it  is  not.  Cro.  Car.  347.  516.  Eni?c.!L  I  u 
I  SaufuL  3<2.  2  Bul/l.  191.     Here  the  ad  is  negative,  and  in  the  for  ufingthe^ 


macalj  and  reaches  to  all :  the  trade  of  a  cloth- worker  is  exercifed  tndtofacbtbuF 
UkAc  defendant's  iioufe,  and  muft  be  exercifed  by  fomc  body;  "pp^'tj^^^^ 
and  the  exercife  of  it  by  journeymen  and  mafter  workmen,  or  an  that  trad*;  aJ* 
ovcrfeer  for  hire,  is  not  an  exercife  of  it  by  them,  but  by  him  that  though  be  keepa 
employs  them ;    he  provided  them  materials  and  tools,  and  paid  ^^^^^^  ^V 
them  wages:  bylaw  he  is  efteemed  the  trader  who  is  to  run  the Jofs  mamifaaure, 
and  hazard ;  the  whole  managery  was  to  be  for  his  profk,  and  the  f °^  >ii  the 
workmen  were  to  have  no  advantage  but  their  wages.     The  widow  im^o^^Jd***  't 
cf  a  tradefman  cannot  ufe  her  hufband's  trade  unlete  ihe  is  impowered  have  (erved°re- 
"by  fome  cuftom,  or  has  really  ferved  as  an  apprentice.    Noy.  5  HiOi.  sular  appren- 
132.   Ptilm.  172.  393.  528.  {J[ee  Roils  v.  Sholey^  all  the  arguments  ;  Ji"55g'^^°^'* 
and  quaere  in  that  cafe :  fuppofe  that  ufing  an  apprentice  in  a  trade,  trades  ;7or  it 
Iras  an  exercife  of  the  trade.)     1  do  agree  that  the  private  exercife  »« the  mcrchani 
of  a  trade  for  the  ufe  of  a  man's  family  is  not  prohibited,  it  is  only  a  J^^^"  ^ 
|Mivate  fervice,  but  if  not  confined  to  the  ufe  of  his  family,  it  is  3  p  1 
widiin  the  ftatute,  8  Co.  130.  Hob.  211.  11  C7.  54.     As  to  his  ex-  si  c.  2'saii^'' 
porting  the  cloth,  he   is  not  indided  for  ufing    the    trade  of  a  610. 
merchant;    the  exercife  of  making  and  working   ♦  cloth  is  the  ***'C-3Mo<L 
ofi^mce;  and  the  exporting  of  it  afterwards  cannot  purge  that  offence.  I.'c.  Comb. 
And  fo  he  concluded  for  the  plaintiff.  179. 

S.C.  Garth. i€2. 

Gregory  Juftice  ad  idem.    The  buying  of  cloth,  and  the  fetting  gc^*. "***''  ^^' 

of  workman  at  work  in  his  houfe,  is  the  exercife  of  the  trade.     It  2  Roll  Rep.391, 

was  all  for  hit  advantage ;  it  is  the  mailer  driving  of  a  trade  by  the  P'^">*  396. 

hands  of  a  iervant ;  the  overfcer  and  mafter  workman  is  as  much  his  crlei^^'g 

iovant  as  any  other.     A  man  may  ufe  a  trade  by  another's  hands,  as  Crt  Ca*  5?^ 

in  I  Jac.  I.  c.  22-  is  implied,  when  it  is  faid,  ^<  that  if  any  man  by  <  ^'d*  303. 

«  himfelf,  or  by  any  other,  &c."     And  that  ihews  it  was  their  jMod"."**!^' 

*ienfe  it  might  be   managed  by  others.    In  cafe  of  a  goldfinith,  >  SaV.  6xi. 

though  he  never  works  at  it,  yet  his  felling  makes  him  an  ufer  of  ^^l- 

I  Burr.  2. 
7.  Burr.  X053.  4  Burr.  2449.    3  ^^'  Abr.  553.    sCom.  Dig,  «  Trade'*  (D.  5.) 

♦   [   267   ] 
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that  trade,  2  Bulft.  187.  The  defign  of  this  ftatute  was  to  en4 
courage  then)  who  had  been  apprentices.  Thefe  goods  are  bought 
by  him  to  merchandize  withal,  not  for  the  ufe  of  his  family.  It  ia 
not  like  the  undertaking  to  build  an  houfe,  and  employing  tnulefinen 
for  that  purpofe  \  that  is  not  within  the  ftatute. 

DoLBiN  Jujiice  for  the  defendant.  He  is  not  within  the  word& 
of  the  ftatute :  the  trade  of  a  cloth-worker  is  a  manual  occupation^ 
for  he  runs  no  hazard,  he  incurs  no  lofs,  he  neither  buys  nor  felkf 
he  is  only  paid  for  dreffing  <he  cloth,  and  fo  he  is  here ;  the  matter 
workman  is  the  man  that  cxercifcs  the  trade.  If  he  had  employed 
thefe  workmen  for  the  working  and  dreffing  of  cloth  for  other  meny 
it  might  have  been  fomewhat,  but  thefe  journeymen  here  have  their 
hire  for  working  the  defendant's  own  cloth :  in  the  other  cafe  it  is 
but  an  handicraft,  for  hire,  and  here  they  have  it :  he  employs  doth* 
workers  bred  apprentices,  and  gives  them  good  wdges,and  they  havo 
no  more  than  if  they  had  worked  in  their  own  houfes.  It  is  die  in- 
tereft  of  the  clothworkers  only  to  work  for  hire,  and  he  is  not  con* 
cemed  for  any  thing  elfc ;  the  merchant  is  concerned  for  the  benefit 
and  honour  of  the  commodity ;  it  is  no  damage  to  private  labouring 
perfons ;  and  is  for  the  companies  intereft:  it  no  ways  influences  of 
affeSs  me  at  all. 

Holt  Chief  Jujllce  for  the  plaintiff.  He  doth  exerdfe  the 
trade  of  a  cloth  worker ;  he  employs  men  only  as  journeymen,  and 
not  as  principal  workmen  in  the  trade  \  the  mailer  workman  is 
employed  only  as  a  fervant :  then  the  queftion  is,  whether  it  be  lawful 
for  a  merchant  to  manufachire  his  own  commodity:  now  he  that 
ufes  one  trade  cannot  ufe  the  trade  of  another  for  or  about  the  com* 
modity  ufed  in  his  own  trader  a  coachmaker  cannot  make  the 
wheels  for  his  own  coaches;  a  wheel -right  caimot  ufe  the  trade  of  a 
fmith.  Here  the  defendant  hatli  the  lame  profit  as  if  he  worked 
f  i68  j  himfelf ;  he  receives  *  a  benefit  and  allowance  from  the  party  to 
whom  he  fells  the  commodit)';  he  doth  receive  the  gain  belonging 
to  another  trade.  Noy  133.  Hunton  v,  Moore^  there  it  was  ad- 
judged for  the  defendant,  becaufe  the  dying  was  a  part  of  the  felt* 
maker's  trade,  and  fo  ufed  anciently.  A  comh-makir  was  fued  for 
cxercifing  the 'trade  of  an  homer :  the  proof  was,  that  he  preft  horj^ 
to  make  them  fit  for  combs ;  and  yet  held,  that  he  did  exercife  the 
trade  of  an  horner.  If  the  defendant,  being  a  merchant,  had 
wrought  his  own  cloth,  he  would  have  been  within  it ;  and  then 
his  employing  journeymen,  is  the  fame  thing;  for  the  journeyman 
is  not  the  tradefman,  and  therefore  he  that  employs  him,  muft  be  fo : 
he  receives  the  profit ;  though  he  be  not  paid  by  another  in  parti* 
cular  for  this,  yet  he  receives  the  profits,  and  runs  all  the  hazard^  the 
workmen  have  but  their  hire  agreed  upon.  The  words  of  die 
ftatute  are  not  confined  to  perfonal  handicrafts :  the  words  arc  ^fit" 
^  ting  up**  and  that  may  be  by  others,  without  working  in  it  a 
man's  felf.  The  contrary  opinion  would  difcourage  many  ^Aio 
have  great  fiunilies  s  for  they  could  not  have  that  profit,  as  if  they 
did  the  work  (hemfelves  for  the  common  rates,  &c.     Suppde  a 

merchant 


See  the  cafe  of 
Beach  qui  tarn 
Turner,  4  Burr. 
a449. 
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tierchant  that  would  tranfport  fhoes,  and  he  fhould  buy  leather,        Hosiit 
and  employ  journeymen  to  make  them ;  this  man  certainly  ufcs  the       VouNCt 
trade  of  a  (hoe-maker,  though  the  flioes  were  never  fold  here,  but 
tranfported :  the  intendment  of  law  is,  that  he  hath  no  fkill  j  and 
confequently  the  end  of  the  ftatute  is  avoided, 

Judgment  for  the  plaintiff, 

Newton  againft  Trigg.  Cafe  166. 

See  this  Caje^  ante^  page  96. 
^  HE  CovKT  feriatim  now  delivered  their  opinions.  An  inn-keeper 

is  not  within 

Eyres  ^ujiice  for  the  plaintiff.     The  queftion  is,  if  an  inn-keeper  t^*  ftatutes  of 
may  be  a  bankrupt  ?  I  am  of  opinion,  that  neither  of  thefe  matters,  ^^^''^"P^* 
nor  altogedier,  can  make  him  a  bankrupt  3  as  to  th/s  fhare  in  the  s.  C  Ance»  96. 
(hip,  that  is  nothing ;  though  it  be  found  that  he  had  a  flock  to  ^'  ^*  ^  ^^' 
trade  with  xn potential  yet  if  not  fo  in  faft,  it  will  not  make  him  a  s.c! 3 Lev. 305. 
bankrupt,  S'ld.  411.      Cro.  Car.  282.      Being   a  merchant,   and  S.  c.  Carth. 
giving  over  his  trade  before  the  debts  contracted,  will  exempt  him  c^^'c    k   %' 
out  of  the  ftatute,  much  more  if  he  had  only  a  ftock,  and  never  did  s.C  Soik.  109J 
trade  at  all.    Then  for  his  being  an  inn-keeper,  and  buying  all  that  March.  35. 
be  vends  in  his  houfe.  Inns  areof  neceffity;  the  keeper  is  chargeable  ^Mtdt^V.^'i* 
to  die  public,  and  compellable  to  lodge  all  comers,  2  Rolls  Rep.  345.  ,2  ModAsgt 
he  cannot  refufe  whom  he  plcafes,  Hutu  1 00.  The  cafe  in  2  Rolls  Abr^  1  Ld-  Ray-  iB;. 
84.  •  I  think  good  law.  Inn-keepers  are  compellable  by  the  conftable  \^^  ^°^'' 
to  lodge  ftrangers ;  they  may  detain  the  perfons  of  the  guefts  who  \  u.  Ray.  85a. 
eat,  orthe  horie  which  eats,  till  payment;  {a)  they  are  compellable 
to  keep  THE  assize;  and  to  prevent  tipling;  and  the  flatutes  againfl  *  [  ^69  ] 
tipling  extend  to  inn-keepers :  an  inn  is  but  a  great  ale-houfe.  {b) 
They  do  not  deal  upon  contraHs  as  others  do ;  they  only  make  bills, 
in  which  they  cannot  fet  unreafonable  rates ;  if  they  do,  they  are 
indid^ible  for  extortion,  which  other  fellers  are  not.  Though  an  inn- 
keeper buy  by  contraft,  yet  he  is  no  trader^  if  he  do  not  fell  by  con- 
ta&i  he  buys  only  for  particular  purpofes,  and  deals  but  with  particular 
perfons.     hfuiler  to  an  army^  or  2l  Jleward  to  an  inn  of  courts  can- 
not be  bankrupt,  becaufe  they  buy  only  for  particular  purpofes : 
ever  fince  the  ftatute,  after  fo  long  a  tnuft  of  time,  which  was  from 
13    Eli*,    no    inn-keeper  was   ever    endeavoured  to   be  brought 
within  the  ftatutes,  unlefs  once  in  Crifp^s  cafe,  (r.)    Thefe  commif- 
fions  are  not  tq  be  encouraged,  though  defigned  for  good,  yet  in 
execution  are  a  grievance :  it  is  the  duty  of  judges  to  confider  tem^ 
pra  nrumy  and  not  now  to  conftrue  inn-keepers  bankrupts,  when 
luider  fuch  hardfliips  by  foldiers.    And  therefore  concluded  for  ttxe 
plaintiffl 

Gregory  Juftice  ad  idem.  That  an  inn-Jceeper  is  no  bankrupt :  be 
diat  keeps  a  boarding  fchool,  doth,  as  much  as  an  inn-keeper,  bujf 
commodities,   and  vend  them  in  his  houfe,  and  receives  money  foe 

(a)  %  BnmnL  954.  1  SiiL  188.  a  Bac         (b)  i  Bulft.  109. 
4^.  i%l.  ^  #       •  j^j  Cro.  Car.  548^ 


24^  Trinny  Tenriy  3  William  and  May,  in  1.  R« 

H  swToir      them,  and  ret  he  may  refirfe  whom  he  pleaCes ;  whidi  »  iim-kee^ 
TiTctf.       ^  cannot  (k> ;  yet  no  man  u'ill  (ay  h^  is  within  the  ftaCMes.    Aad  fe 
he  concluded  for  the  pfadntiflF* 

DoLBiN  Jujfice  was  abfent. 

Holt  Chtff  'JuftUe  of  die  lame  opinion.  An  kto4teepcr  rtnilnr 
be  a  banlcnipt :  he  is  not  taken  notice  of  in  our  law  as  a  tnler 
for  buying  and  felling)  but  as  bcfpitatoTj  Califs  cafe  [i)  which  de» 
fcribes  his  life  and  manner  of  livii^ :  he  is  bound  to  provide  fat 
travellers,  and  to  proted  and  fecure  dieir  goods :  he  b  not  paid 
upon  the  account  of  die  intrinfick  vahie  of  his  provifions,  but  fer 
odier  reafons :  die  recompence  he  receives,  is  for  care  and  pains, 
and  for  prote^oo  and  fecority.  He  dodi  not  buy  and  fidi,  but  o6l/ 
for  this  particular  purpofe :  bv  «  the  trade  of  buying  and  felling;^  in 
the  ftatute,  it  mi^  be  intenoed  fomewhat  of  the  bmt  natMre  with 
that  mendoned  before,  viz.  ^  exchange  and  barter/'  Shoe-makaii 
and  tanners,  do  not  fell  the  commodities,  but  are  pud  fer  ifaeir 
manufadure  (r) ;  they  only  make  die  commodity  ufefol,  md  the 
buying  is  with  intent  to  make  them  fit  for  fide ;  but  die  cad  of  as 
inn-keeper  in  his  buying,  is  not  to  fell,  but  only  a  port  of  die  a6-> 
commodadon  he  is  oound  to  prepare  for  his  guefts.  A  fifrOKT  it 
^  E  ^70  }   not  within  the  ftatnte,  and  yet  there  is  not  a  fiutner  in  *  En^nd^ 

but  buys  and  fells,  and  that  neceflbily  fer  the  iknni^ng  his  urnipa 

f«)See5Gco.    donasafarmer.(^}  Wherever  a  man  iUk  under  a  ptftkular  reftniflC 

s.  c  3a  Cook*s  and  limitadon,  he  is  not  a  feDer  widiin  the  ftatules.    Sir  TAmm 

'b^*  ^c  c    Littleton^  commiffioner  of  die  navy,  though  he  bdwht  and  kki,  ytc 

\ll^  becaufc  confined  to  the  bufinefs  of  thI  navy,  he  was  held  jwC 

within  the  ftatute.     The  cafe  of  the  gun  f§under$  in  the  ezchemeTf 

was  held  not  to  be  within  it,  becaufe  a  particular  undertakii^.  dii|I» 

pofe  an  inn-keeper  had  a  farm,  and  has  his  provifions  out  of  hii 

bxm.    Then  in  Griff's  cafe^  diey  all  agree  him  out  of  the  ftaoite  f 

which  is  ftrange,  for  he  ftill  bu}/^  man's  meat,  which  is  all  one  i  a 

fchooltnafter  that  takes  boarders,  he  buys  great  provifions,  and  gett 

Feat  credit,  and  yet  he  was  never  thought  within  the  ftatutes:  and| 
think,  there  is  as  much,  or  more  reafon,  to  bring  him  within 
them,  for  he  makes  a  contiadl  ad  lilntumj  which  an  inn-keeper  caa* 
not.  And  fo  he  concluded  for  the  plaindflF,  declaring  DoLBXii 
yii/lice  to  be  of  the  fame  opinion.  (/) 

Id)  %  Co.  %1b  cafe  of  Patmin  ▼.  Vanghais  i  Term  Rc^ 

(e)  Cro.  Car.  31.  46.     Hutton  44.  572.  it  was  detennmed  tlut  ma  { 


If)  In  the  cafe  of  Meggot  ▼.  MiHs,  who  feHs  liqoor  oat  of  tlie  hoofe  to  tti 

i  Ld.  Ray.  sS6.    Holt  Cbitf  Jm/iice  is  cuftomers  that  z^  for  It,  is  fobjed  t* 

■Bade  to  (ay,  that  **  though  an  itm-kn^  the  bankrupt  laws,  bowerer  inconfiderablt 

cannot    be  a  bankrupt,  yet  a  viBualUr  the  extent  of  foch  dealings  and  the  piofifft 

may.**    But  in  the  cafe  of  Saanderfon  t.  iilfing  frofn  it,  may  be.    to  thfc  cdfe  df 

Itowlo,  4  Burr.  %m^  It  it  determined  that  Prieft  ?•  Pidfeon,  \%  GcA.  ).  t  viftuitttr 

«<  a  Tidualler  who  fells  liquors  in  his  houfe,  fold  out  of  his  houfe  by  retail  t«D  gaUona 

and  only  fells  them  cut  of  the  houfe  infwtaU  of  brandy  and  five  dosen  of  wine;  mt  jarf'^ 

fetail  quantitiet,  «i  evttjfwblium  dm^  it  found  him  a  bankhapt;  and  the  c««ft|  oa' 

not  an  ottjed  of  the  bankrupt  laws  :  it  was  the  ground  that  it  was  a  proper  fubjeft 

•dmicted,  however,  thatif  aTiaualler  deal  for  the  jury  to  determine,  rcfuftd  a  M# 

ts  a  merchant f    and  feU  large  quantftfei  of  triaU    1  Bro.  C.  1. 177.      But  by  Loa» 

liquor  out  of  doors,  he  would  be  a  trader  Tnurlow  chancellor,   this  was  a  hard 

wichin  the  ftatute.    Set  Harr)ibn*s  cafe,  ak.    But  fee  Bartholeaeir  ?•  Sbiiwmlt 

1  BiMva  Chan.  Cafci»  I7S.    AiA  in  the  i  Term  Rep.  573.  ootis. 

4  The 


trinity  Tcnin,  3  Willi*m  ajid  Mary,  in  B.  R.  24I 


The  King  againji  the  Inhabitants  of  Hornfey,  Cafe  167. 

PRESENTMENT  of  a  juftice  of  peace,  upon  his  view,  of  a  fe  Whewa 

*    certain  way  in  the  parifli  out  of  repair :  the  defendant  traverfes  {^MTprefMen 

it  generally  nw  cu^abUis.    The  jury  Ends  a  fpe<;ial  verdid^  that  it  Hibway  o^oi^ 

was  no  common  highway,  but  thiat  it  was  out  of  repair.  i^i*  view  to  b« 

^        '  out  of  repair* 

Mr.  Darnel  for  the  parifh  amied,  that  this  being  found  to  be  ^^^^'^S^ 

no  highway,  makes  it  to  be  a  void  prefentmei^t,  becaufe  it  is  a  li*  I^/^iJ^^^ 

mited  juriuli^on,  Jmns  355.    Then  (lippofing  it  were  an  indift-  itisiaiepak^o^ 

ment,  yet  this  mignt  be  given  in  evidence  upon  not  guilty  \  and  m«y  travcrfe  the 

cited  10  Hen.  6.  16.  in  trefpaft  for  breaking  and  entering  a  warren }  '***°"'"P^* 

•*  no  warren'*  is  an  ill  plca,^  becaufe  it  amounts  to  the  general  s.  c.Poft29i, 

•i|;  S.C.  Fort.  254^ 

"'**^-  S.C.4Mod.3a. 

Holt  Chief  Jujlice.  You  may  traverfe,  but  that  is  only  by  virtue  f  j^* '®  ^^ 

of  a  particular  claufe  in  the  ftatutes  but  the  queftion  is,  if  when  s.  c.isMod. 

you  plead  not  gniUyy  you  do  not  admit  it  to  be  a  good  prefentment,  '3-  ^ 

and  that  it  was  an  highway*    A  parifli  who  is  to  repair  of  common  $]  c.  Cv^ 

rig^t,  cannot  plead  ^  net  guilty^**  and  ^ive  in  evidence,  that  another  aiv 

ought  to  repair,  but  they  muft  plead  it  fpecially ;  for  on  not  guilty^  |*  c*  <  ^°Ui 
yoii  (ball  not  throw  it  off  m  another  s  as  was  held  by  Halbs  Cki^^^^^^ 
jMics^  in  the  eiffi  of  Leaiher^kme  ^«),  but  if  a  particular  perfon  be 
landed  for  not  repairinfi;  where  be  is  bound  thereto  ratioae  tenura^ 
there,  upon  not  guilty^  he  may  gjive  any  dung  in  evidence ;  upon 
am  huUdment  of  a  parifli  for  an  highway,  if  found  not  an  hiehway,^ 
it  is  ^  JM/  guibyj*  as  in  the  cafe  of  Jian^^eaJ  for  Green^kme  ibut  m 
cafe  of  a  prefentment^  it  eoes  in  avoidance  of  the  juft:ice$  jurifdiftion, 

which  this  plea  doth  *  admit  •  r  271  J 

Eyr£s  Jufticey  it  is  part  of  his  prefentment,  that  they  ought  to 
rqiair,  and  then  furejy  they  may  give  it  i^  evidence  as  a  difcharge« 

(tf)    See  4  Burr.  2510.  Yatks  aM      that  the  defena^ot  m^j  tiaverie,    Aadi^ 
"  "'  '        '      they  are      Rez  v«  Jufticea  of  WiltfliiiTy  Trin.  4  Oeow 


AtTOK  J^ft  ve  midt  to  fky, 

Mt  AikU  vith  tlie  impeiftit  repott  of  3.  the  'bourt  gtamed  a  nmmdmrnx  com- 

Ait  calbf  I  Ycat.  2^6.     (  Mod*  iia«  mandiog  the  jaftke  to  icceive  a  gtmrMi 

>  521.  aad  3  iGb.  ^01.  and  coui4  trtnmfi  to  j^  prefeatnient  made  by  a  juftice 


mm,  think  that  Ha  lb  Chief  JuiKce  had 
M  «kaK  ha  is  then  repfeftnsBd  to  haw 


of  the  peace,^  i^n  Tiew,  that  4  highway 
waa  out  of  lepair,  3  Borr.  153.  Sea  al6 
^Hawk.P.g^ch.76.  Rexv.WaaonPca. 


(i)  It  is  not  fiud  in  any  of  the  reports  yard,  4  Burr.  1507.  Rex  v.  Great  Brough- 

ef  tiUs  caie,  what  judgment  was  given,  ex-  ton,  5  Burr.  2700.    Cowp.  (48.    3  Term 

espt  S.  C.  Poft.  291.  **  ordered  to  ftay„**  Rep.  26c.  and  the  ftatot*  13  Ceo.  g*  c.  7S» 

ht  S.  C.  4  Mod.  3S.    S.  C.  Holt.  33S.  £,16. 
S«  C.  1^  Mod«  13.  agree  with  thij  report^ 


II4  Hoptiaa 


^S  Trinity  Term,  3  William  and  Mary,  in  B.  R. 


Cafe  168.  Hopkins  againji  Pace, 

f'iwof4»ri«?  pjECTMENT.  jtntient  demefne.  Plea,  that  it  is  parcel  of 
dJL^^  can'iMe  fuch  a  manor,  which  is  ancient  demefne^  &c.     Replication,  diat 

traverfe  that  the  the  tenements  in  the  declaration  are  pleadable  at  common  law, 
ST^TS***"^  ABScyjE  HOC,  that  thofe  tenements  ^re  parcel  de  antlquo  dominico^ 
\%\ndtJ^'^*    Demurrer  to  itj  and  judgment  for  the  defendant. 

8  C.Comb.i8t        PerCuriam.  The  traverfe  is  ill;  you  ought  to  have  traverfed,that 
*        the  manor  was  ancient  demefne^  and  that  (hall  be  tried  by  Doomfday 
Book ;  or  elfe  you  ought  to  have  traverfed,  that  thofe  tenements  were 
held  of  that  manor* 


Cafe  i6o,  Burdon  againft  Burdon. 

In  iewr^  the      p^  R  R  O  R  on  a  judgment  in  dower  in  Durham ;  where  after  im* 
"teld^dStiincr  parlance,  the  defendant  jdeaded  «  detinue  of  charters,"  and  dc- 

of  charter***  af.    murrer,  and  judgment  for  the  plaintiff  thereon,  and  that  judgment 
«er  imparlance.    ]K)w  affirmed  here  PER  Curiam. 
SX.C01nb.1S3. 

Bad  Salk*  252.    Moor  8i*    RaiUl  224.    Hob.  199.    CoiiLit.  39.     z  Term  Rep.  278. 


Cafe  170.  •  Edwards  tff^7/;i^  Thompfon. 


m 


[  a7»  ] 


Evidence  on  af-  ^N  a  trial  at  nifi  prius  before  Holt  Chief  Jujiice^  it  was  held 
fumpfit  infra  V^  j^y  ^^^^  ^^  ^  pj^  ^f  ^^^  ajfumpfit  infra  fex  annos  ante  impetraf 
jex  ammn,  hrevis  originaPy  and  replication  ajfumpftt  infra  fex  annos  impetif-  brevis 

^TVrmRl*^^  /^'*^^>  v'^'  f"ch  a  day,  &c.  that  in  evidence  you  need  not  (hew  th* 
^   ^       P*       original:  fo  in  zplene  adminiftravity  where^the  date  is  mentioned 

upon  record,  there  you  need  not  (hew  it  in  evidence,  though  it  were 

only  by  way  of  viz* 


The 


Trinity  Term,  3  William  aiid  Mary,  in  B.  R,  149 


The  King  againft  Hayes.  •  Cafe  l*]u 


INDICTMENT  for  a  forceable  entry,  and  differing  oJJ.  S.  Theworfs-irf 
•*  of  a  certain  tenement,  adtunc  et  adhuc  liherum  tenement  urn  ipjius  ["^"g/J'^^^'^ 
J.  S.     Exception  taken,  becaufe  not  faid,  in  mention  of  the  jurors,  Ire  not^'(S*wy 
to  be  charged  ady  l^c.  pro  corpore  (omitatufy  and  H£LD>  it  need  not  in  a  particular 
;n  a  particular  inquilltion.  inquifition. 

^  .  1  Sid.  140. 

6  Mod.  95. 180.    %  Hawk.  P.  C.  36x« 

Then  urged  to  be  repugnant -^  for  it  could  not  be  his  freehold  after  Forceable  entiy 

a  diffeifin,  for  then  the  difleifor  was  feifed,  and  no  precipe  could  be  5^V!!^°iLit 

brought  againft  the  diffeifee,  Allen  52.  pacifice  intravit  et  vijt  ar^  adtune  etadbue 

mis  diffeifrvity  held  void  and  repugnant.     Held,  PER  Curiam,  ill.  iibenm  tenewuM^ 

tuMy  is  repug- 
nant.—»-«——Cro.  Jac.  214.  639.    Cro.  £liz.  754,    PaIfD«277«    2  Roll.  Abr.  So.     x  Hawk.  P.C. 
$.  64.  f.  39. 


Phelps  againft  Alcock.        "  Cafe  1711. 

T\EBT  on  a  bond  of  fubmifEon.    The  award  was  to  give  "  a  ATeieafetotlie 
^  general  releafe,  &c."  ^^^  0^  ^^  ^"^ 

And  held  good,  though  not  faid  «  of  all  aftions  to  the  time  of  «~^  P^f^wm- 

.»     ^  ,      .>r     ^ »  anccofaa 

the  fubmiflion  ;  award  of  nleale 

For  PER  Curiam  a  releafe  of  all,  to  the  time  of  the  fubmif&on,  3Keb.a53. 
is  a  good  performance.  Cro.  Eiia.  S61. 

^         ^  2  Roll.  Rep.  a. 

3LeT.  1S8.     3  Mod.  264.    Lutw.  545.     6  Mod.  33.     10  Mod,  aoi.     X2  Mod.  116.     x   Ld.  Ray.  X15. 
^Ifd.  JVay.  964.    2  BL  Rep.  11 17.     l  Burr.  %^^,  and  fee  Kyd's  Law  of  Awards,  page  162  to  165^ 


The 


•5^  Trinity  Tcffli,  3  Wilfiam  &  Mary^  m  B,  R4 


Cafe  17  J,  ♦  The  King  agaififi  the  Mayor  $f  Chicheftcr.. 

•  [  ^73  ] 

V/f  ANDAMUS  to  reftorc  R,  Farringtok  in  locum  n  0^ 

^^  ficium  unius  commurC  concUfi  ac  un*  alderman*  civitaf  Gcefter^ 


A  clt9ic«l  nuf- 
take  in  the  re- 
turn  to  a 


^SddTite         ^^^  ^^"^  *^  leturnecl,  that  Farringtqk  mnfiih  AHms^  h 
the  tmn  in        ferfi&ui  in  Ucum  ft  o^cinfm  unius  communis  conciUi  ac  uju*  0jJkrmanf 

which  the  cctura  civitof  Gceftf^. 


1  Salk.  50.  This  term  I  moved  to  amend  the  retunii  becaufe  diey  aver  feve- 

Poogl.  1 14.  ral  offices,  and  he  might  be  chofen  to  the  one,  and  not  to  ^  otber,^ 

J?Jj^5-  and  therefore  prayed  to  add  "  vel  aliauem  i^r^i**  it  being  only  ^ 

7^1'  roiftake  of  the  clerk  of  the  CrQwn  O^e^  his  inftn^oQ^  beu^ 

tXenpRef.  general. 

A04  it  W9S  accofdii^ly  ^eQj4^ 


Michadioias 


*  Michaelmas  Term^  *  r  *74  ] 

The  Third  of  William  and  Mary, 

I  N 

THE    K  I  N  G'$     B  E  N  C  H. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt. 
Sir  William  Gri 
Sir  Giles  Eyres, 

&>  George  Treby; Knf.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


OLBEN,  Knt.    1 
REGORY,  KntX  Ju^ices. 
s,  Knt.  J 


The  King  againfi  the  Mayor  ^London.  Cafe  174. 


MANDAMUS  profecuted  ag^nft  the  Mayor  and  Alder*  Judimentto 
men  of  Londorty  by  Sir  James  Smithy  furmifing  that,  &c.  (n)    f"!*  'T^jj^** 

Tmby  Attorney  General   This  ad  for*  abrogating  Ae  old,  and  JJSonJ^'S^; 
reqmring  new  oaths,  is  an  a£l  of  the  diirteenA  of  Fd)ruary  1688 ;  diflbUe  the  cor. 
for  h  18  declared,  diat  the  feffion  began  dien.     Sir  James  Smith  was  pontion  it&if. 
*n  aMerman  at  that  time,  and  fo  ought  to  have  taken  the  oaths.  ^  o  a 
111  Eafter  Term,  g  Jac.  in  the  Conunon  Pleas,  on  the  21  Hen.  8.  s!c.*4Mod*5L' 
C 13.  the  ftatttte  of  pluralities  which  ena£b,  ^  that  if  any  perion  or  per-  si  c.  Garth. 

917. 

E.  C  Skin.  20}.  310.  S.  C.  Holt.  i68.  310.  S.  C  12  Mod.  17.  Co.  Ent  527.  2  Mod.  234.  Cro.  Jac 
Itew  Palm.  92.  Stra.  59.  i  Bl.  Rep.  592.  i  Term  Rep.  575.  3  Term  Rep.  205.  230*  %  Term  Kep. 
515.    See  the  cale  of  Res  t.  Amery,  2  Term  Rep.  554. 

{s)  Set  tiie  ftatcmeat  of  tU  c«f<^  vste^pagc  s^. 
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Kmc  cc  fQns  having  one  benefice  with  cure  of  fouls,  being  of  the  yearlr 
Mator  "  value  of  eight  pounds,  or  above,  accept  and  take  any  other  fuch 
or  Lo^toy.  ^'  cure  of  foul,  and  be  inflituted  and  induced  in  pofTefHon  of  the 
**  fame,  that  then  and  immediately  after  fuch  pofleflion  had  thereof, 
"  the  firft  benefice  (hall  be  adjudged  in  the  law  to  be  void  j"  the 
incumbent  is  deprived  i  then  appeals,  then  takes  another  benefice, 
then  the  deprivation  is  reverfed;  the  flrfl  is  void,  hecaufe,  fays 
Holt,  the  fentence  was  fufpended  by  appeal,  and  confequently  he 
was  in  flill.  In  Lord  Cobham's  cafe^  there  was  an  attainder ;  and 
the  ad  was,  <^  that  the  lands  fhould,  notwithftanding,  defcend  to  his 
^  heir ;"  and  though  it  was  objected,  that  there  could  be  no  heir, 
becaufe  of  the  attainder,  yet  it  was  held,  that  an  a£^  of  parliament 
did  make  an  heir;  ami  an  a£l  of  parliament  breaks  through  aQ 
niceties.  Sir  Jamis  Smith  might  be  chofen  alderman  after  tfa& 
judgment,  according  to  the  cuftom  and  ufages  of  the  city,  for  the  aft 
takes  notice  of  fuch  a  corporation  then  in  exercife :  it  takes  nodce 
of  officers  chofen,  and  that  choice  muft  have  been  according  to  die 
cuftom.  The  corporation  was  not  altered  by  the  judp;ment  on  the 
^uo  warranto ;  the  prayer  of  the  replication  and  furrejoinder,  were 
^uod  excludanturs  and  the  judgment  was  not  according  to  die  prayer,^ 
but  only  that  they  fhould  be  feized  in  to  die  king's  hands.  There 
never  was  fuch  a  judgment  before  in  the  world ;  and  the  aft  of  paiiia- 
*  [  ^75  ]  n^cnt  calls  it  **  illegal  and  arbitrary;*'  *  it  is  contradiftory  in  itfelf, 
becaufe  it  is  faid  to  be  ufurped,  and  yet  fays  it  fhall  be  feized ;  that 
that  which  is  not,  and  that  which  is  illegal,  fhall  be  feized  into  die 
king's  hands.  The  old  corporation,  could  never  fubfift  in  the  kind's 
hands  upon  a  feiziire.  I  agree,  that  the  liberties  of  the  city  might  be 
feized  into  the  king's  hands,  and  many  ancient  judgments  there  are 
of  that  kind ;  but  the  fenfe  of  thefe  judgments  was  only  a  feizing  of 
the  governing  part,  and  the  putting  in  of  a  mayor  or"  cufios^  not 
thereby  deftroying,  but  preferving  the  corporation,  and  they  ftill  had 
the  fame  prefcriptipn  as  "before.  We  find  pleas  in  the  hustings 
coram  cujlode  et  aldermannis.  The  writs  of  reftitution  are  obferv- 
able;  fometimes  it  is  ^^  Ubertai*  fum.**  and  fometimes  "  majoritat** 
which  fignifies  the  fame  thing :  befides,  there  never  was  any  execu- 
tion of  this  judgment :  the  judgment  is  that  it  fhall  hcjeizedi  and  it 
never  was ;  there  always  was  a  writ  to  execute  it.  [b)  There  arc 
writs  and  returns  of  execution,  and  nothing  was  underftood  to  be 
done  or  altered  till  the  writ  of  execution ;  and  that  was  one  reafbn 
why  it  was  faid  in  the  aft,  that  the  proceedings  we^e  ijil^ga],  be- 
caufe  that  there  was  aftual  execution  without  writ.  The  defign  o| 
the  whole  aft  throughout,  was  to  ratify  all  in  peace,  an4  to  confirm  al( 
that  had  come  in,  or  been  placed  there  upon  furrender  or  removal ; 
and  Sir  James  Smith  cannot  be  meant  ever  to  take  the  oaths  at  all, 
^  but  as  we  fay ;  for  to  Ciy,  that  he  is  to  take  the  oaths  the  nex( 

term  after  his  reftitution,  is  very  odd ;  for  the  claufe  that  appoints  all 
perfons  to  be  reftored  fo  to  take  the  oaths,  do(h  not  include  thofe  diat 
are  confirmed. 

(/)  6  £dw.  2  CUus'  Mcsibr.2.   3  laft.  iiS,    Riley's  Pletdljigs  in  Parliament  x6S* 

Pemmrton 
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PfiMBERToN  Serjeants    I  did  not  expeft  to  hear  any  argument;         Kino 
but  furely  the  aS  of  parliament  recites  a  judgment  of  feizure  of  a        mayou 
corporation  into  the  king's  hands  as  forfeited.  or  Lomdoic. 

Holt  Chief  Juftue.  There  needs  no  writ  of  execution ;  for  in 
a  quare  impeaitj  if  judgment  be  againd  the  incumbent,  the  patron 
prefents  without  any  more  ado ;  and  then  if  the  judgment  did  not 
feizc  the  corporation  into  the  king's  hands,  then  what  need  of  the 
aft  of  parliament?  and  therefore!  would  hear  my  brother  to  that 
guerey  if  the  corporation  were  gone  by  this  judgment. 

Afterwards  Pemberton  Serjeanty  again.  The  queftion  is,  whe- 
ther by  the  judgment  in  the  quo  warranto^  the  corporation  was  dif- 
iblved  r  A  corporation  is  an  artificial  body,  confifting  of  particular 
peHbns,  as  members  conftituent  thereof,  and  like  unto  a  natural 
body  to  many  purpofes ;  that  which  dodi  unite  them,  is  the  liberties 
and  privileges  granted  for  that  purpofe.  *  It  ishut  a  franchife  grant-  «  [  276  J 
ed  odginalTy  to  them  by  king  or  parliament.  In  all  coriceffions  of 
liberties  ana  ftanchifes,  there  is  a  tacit  condition  annexed  to  them, 
that  theyufe  them  well;  which  upon  doing  otherwife  determines 
Aem :  an  abufer  forfeits  them  all.  {c)  The  way  for  the  king  to 
take  an  advantage  of  fuch  an  abufer,  is  a  quo  warranto^  or  informa* 
tion  in  nature  of  it,  that  is  the  king's  writ  of  right ;  here  thefe 
abuferft  are  examined,  and  then  judgment  is  either  given  for 
acquittal,  or  for  the  king.  There  are  feveral  forts  of  judgments  {d) 
as  feizure  in  nomine  difiriSiionisy  and  there  they  remain  for  ever,  un- 
le&  diey  come  and  replevy  them  the  fame  term  or  eyre,  {e)  If  there 
be  a  difclaimery  then  there  is  a  judgment  of  oujier  for  ever.  If  he 
make  a  title  and  judgment  be  n>r  the  king,  then  it  is  good  quod 
feiziantur.  {/)  In  m  thefe  cafes  the  party  is  immediately  ou/led  of 
the  liberty :  here  it  is  "  quod  capiantur.  in  manus  domini  regisy*  and 
*'  quod  capiantur*^  in  thefe  judgments  is  the  time  with,  or  tanta-i 
tamount  to  "  capiuntur^'  as  in  a  judgment  "  quod  recuperet  verfuSy* 
we  mention  it,  we  (ay  "  ncuperavii  j"  fo  "  manus  amoveantury* 
it  is  *'  anwucniur.^^  In  RaftaWs  Entries  {g)y  it  appears  by  th^ 
award,  that  the  leet  was  prcu;ntly  in  the  king's  hands ;  for  he  prays 
nbaberey  it  conceditur.  [h)  Thelc  other  words,  "  quod  cejfanty  ^c.*^ 
arc  but  exprejjio  rerum^  l^c,  and  for  all  the  reft,  they  are  all  in- 
cluded in  the  words  "  quod  capiantur,**  The  Year  Book,  15  Edw, 
4«  pL  12.  fliews,  that  by  the  judgment  quod  capiuntur,  the  franchifes 
are  extin^  In  Sir  George  Reynold's  cafe  (/)  held  by  the  very 
«ward  of  the  king,  he  is  out  of  poiTeffion  immediately,  and  the  party 
in  without  any  writ :  the  difference  is,  where  a  final  judgment  upon 
a  Ibrfeiture,  and  where  a  diftrefs  only.  Bro  "  ^0  warrantOy'  SEdtv* 
2.  makes  nothing  againft  us  ;  and  the  cafe  in  Kilefs  Plac*  Parliani 
168.  was  nomine  dtfiriSiionisy  and  not  a  final  judgment;  it  was  a 
feizure  only  to  give  the  bifliop  notice  to  come  in  and  replevy  it,  and 
diere  ought  to  have  been  a  proclamation  in  every  county,  an4 
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Kiw  tberefope  that  was  reveribiL  I  will  agree,  that  iomcdmes  tfaeie  are 
Matot.       ^^   ^^  ieUui)  where   the  things  taken  into  the  king's  hands 

mwLmu^om*  are  of  profit  to  him.  (i)  And  the  wiit  is  ^  xte  qtmi  Jt 
^  proficuis  re^ndenty*  which  fhews  the  reafon  of  it.  (/)  But  lierc 
it  is  otherwife,  and  therefore  I  conclude,  diat  the  firanchife  which 
tfaej  claim  to  be  a  corporation,  was  out  of  them,  and,  in  the  kiag^ 
as  extind;  for  it  is  fuch  a  fruichife  as  the  king  cannot  have  bar 
way  of  ufer,  and  therefore  it  muft  be  gone,  and  (fetermined  ;  and  tf 

J^  [  277  ]  fo»  ^  die  corporation  is  diflcdved :  diat  which  ties  them  together  is 
dieir  franchife ;  take  a\(^y  that,  and  they  are  fo  many  (ingle  perfoos^ 
for  the  franchife  not  only  unites  them,  but  diftinguifhes  diem,  one 
as  a  mayor  and  another  as  an  aUemum^  and  the  like;  dica  dn^ 
being  gone,  none  of  them  are  fudu  You  have  the  judgments  jfi 
the  courts  here  at  Wejhmnftir^  that  the  corporation  was  d>flobM4» 
for  there  were  feveral  trials  at  bar  in  each  court  by  juries  of  Lwminn^ 
which  could  not  odierwife  be.  You  have  the  juqgment  of  the  parw 
liament  in  diis  very  aS^  2  WilL  and  Mary,  isSL  i.  c.  8.  for  reiip 
tudon ;  for  in  the  firft  paragraph  diey  iay,  that  they  were  ^  4&- 
^  prived  of  their  lUertuSj*  mi  what  are  thefe  liberdes  but  what  ii 
mentioned  in  the  firft  fentence  to  be  a  body  politic  i  dien  it  lays  tbcf 
^  ought  to  be  reftored;"  then  it  iajrs,  that  ^<  for  ever  hereafter  tbef 
^  Ihm  be  a  corporation."  All  which  proves  the  corporatioa  gaot 
by  the  judgment :  dien  it  makes  a  provifion  for  the  |>arties  Aflt  av 
to  be  reft(xed,  that  they  are  to  take  their  oaths  widiin  c«Bvaiieat 
time,  which  (hews  that  they  wer^not  to  take  them  l^  the  odier  laiT) 
I  Will,  and  Mary,  c.  8.  for  id>rogating  the  oaths  o/iiipreflBac|r  aivl 
allegiance^  and  appointing  other  oadis, 

Mn.  Solicitor  Gbkeral  Somers.  That  a  corporation  may 
not  be  difiblved  or  forfeited,  was  never  thought  of  at  the  time  of  the 
diflfoltttion  of  the  akbies  \  the  majority  of  die  judges  in  the  lords 
houfe  were  of  this  opinion,  that  it  could  not  be,  and  in  truth  it  is  a 
queftion  too  big  to  be  determined  or  debated  in  any  court  but  diat 
one.  Sir  Robert  Sawyer  never  intended  it  fo,  and  fo  declared 
himielf;  the  reft  of  the  judgment  "  quodmajor\  fcTr.  captantur  pro 
**  fin^*  (hews  it,  for  they  could  not  be  taken  for  afiney  when  Aej 
were  aduaOy  disfranchifed  by  operation  of  law  upon  the  firft  wcv^ 
In  all  thofe  ancient  feizures  the  cuftos  and  other  governors  were  put 
in  to  ad  in  the  corporation  for  the  prefervation,  of  the  coqx>ration« 
In  Riley  277.  it  is  «  reddif  civitaf  pred*  civibus  pred.*\  Not  one 
town  coq>orate  in  Englandy  hath  ever  loft  their  prefcriptions  by  any 
fuch  feizure  during  aU  the  feizures  of  the  city ;  the  courfe  of  the 
city  cuftoms  went  on  as  before,  (m)  The  trials  at  bar  mentioned, 
were  not  upon  that  debate  as  fuppofed. 

Holt  Chief  JuJiUe.  The  Court  nwy  award  a  trial  ett  tbeimr^ 
and  a  ventrey  but  then  the  parties  ought  to  claim  their  privil^e^ 
and  if  they  do  not,  a  trial  at  bar  may  now  be,  therefore  that  isnit 

(I)  Co.  Ent  \ix.  (m)  See  Maynard*s  Edwanl  the  S^cooi 


Matok 
of  lonook. 

♦  [  278  3 
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tnoth.  The  s£t  hath  declared  die  judgment  and  proceedings  ^<  il- 
^  legal  and  arbitrary,"  fuch  a  thin^  as  had  not  a  legal  form,  and 
therefore  void,  and  orders  the  record  to  be  vacated.  They  *  might 
bt  deprived  c^  their  liberties  by  force.  I'he  ftatute  declares  all 
^charters  of  incorporation,  fince  the  judgment,  to  foe  void  (  now  that 
could  not  foe,  foutfoecaufe  the  old  corporation  was  in  force :  thofe  who 
Ind  places  at  the  time  of  the  judgntent  are  confirmed,  and  nothing 
can  be  confirmed  tt^t  hath  not  a  foeing.  This  feems  contrary  to  die 
writ,  becaufe  diat  iays,  he  condnually  foehaved  himfelf  well  in  the 
ofioe  tin  removed.  You  cannot  take  notice  of  the  judgment,  any 
■adierwife  than  as  it  is  recited  in  the  a£b  for  reftitution,  and  then  it 
is  a^nft  them,  or  in  that  part  of  the  return,  and  then  it  is  void,  and 
'^  reft  well  enough;  here  it  fufficiendy  appears,  that  he  occupied 
4be  oiEce  fitxn  the  thirteendi  of  February  to  the  firft  of  Auguft^  and 
Aat  obliged  him  to  take  the  oaths  which  he  hath  not 

Afterwards  die  judges  delivered  their  opinions  feverally. 

£  YR.ES  y^fticu  The  return  is  fufficient,  and  no  peremptory  man^^ 
4amus  ought  to  go  to  reftore  Sir  jf anus  Smith.  The  difficulty  lies 
upon  the  a£l  2  Will,  and  Mary,  ief£  i.  c.  8.  for  reftoring  the  city 
|vivileges :  if  this  a£l  had  not  been  made,  we  could  not  have  taken 
aodce  of  any  judgment  againft  die  city  or  any  new  incorporation, 
.for  then  it  would  have  been  only  a  negle^  of  taking  the  oaths. 
Hiere  is  nodiing  in  the  a&  that  makes  me  return  frivolous  or  in- 
confiftent ;  the  preamble  recites  the  firanchifes  feized  into  the  king's 
hands  as  forfeited ;  die  judgment  againft  the  city  is  not  to  be  taken 
notice  of  by  us  any  farther  than  this  ad  recites  it.  Bv  the  judg- 
ment, the  corporation  was  not  diffolved,  and  it  ftill  iubfifts,  and 
'  Sir  yames  Smith  ftill  continued  an  alderman,  and  we  muft  take  it  as 
<Mie  intire  prc^fition,  that  he  was  an  alderman  before  that  time 
cbofen.  Now  the  sA  calls  the  judgment  ^  illegal  and  arbitrary,'* 
and  it  is  but  a  judgment  of  feizing  into  the  king's  hands,  which  is 
impoffifole :  a  corporation  is  only  a  capacity,  and  refts  only  in  in- 
tendment of  law,  and  cannot  foe  feized,  fo  as  to  foring  it  out  of  tho 
members  into  the  crown ;  for  what  the  king  cannot  have,  for  that  a 
judgment  of  feizure  cannot  foe  had.     Cro.  Jac,  260.     15  Edw,  4. 

f.  Not  a  judgment  of  feizure  for  a  court  foaron,  fout  only  of  oufier. 
do  agree  there  are  feveral  precedents  of  judgments,  where  quo  war* 
radios  are  brou^t  againft  particular  perfons  for  claiming  to  foe 
corporations,  fout  then  the  judgment  is  for  oufter  quod  nuUo  modo 
intrmmttani :  there  are  judgments  of  forfeiture  of  franchifes,  for 
diey  are  diftin£l,  and  the  corporation  itfelf  cannot  foe  forfeited, 
Pabfur^s  Rep.  82.  In  the  cafe  of  the  corporation  of  Dublin  all  the  li- 
berties were  feized,  but  as  to  the  corporation  itfelf  there  was  only  a 
Qcr*  advi/are  vut  5  there  ♦  have  been  feveral  feizures  of  firanchifes,  ♦  [  279  1 
whidi  have  been  replevied;  now  that  could  not  foe,  unlefs  there 
were  a  corporation  to  replevy  them.  I  do  agree  if  the  corporation 
could  befetzedj  it  would  be  diffolved  becaufe  it  cannot  fufodft  in  the 
crowns  <or  then  he  could  not  reftore  it,  though  he  might  create  a 
new  one.  There  is,  in  conftrudtion,  a  priority  of  the  foeing  of  the 
-caiporadon,  to  that  of  having  franchifes :  Offices,  and  the  power  of 

chogfinff 
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^^^^  choofing  others,  may  be  feized  into  the  king's  hands,  though  he  can* 
j^^'tor  "°^  exercife  them,  and  he  may  regrant  them,  for  they  fubfift  to  be 
OF  LoKooK.  granted  out  again ;  otherwife  of  a  corporation,  {n)  Now  there 
may  be  a  corporation  in  a£fuftgnatOy  though  not  in  a^u  exercit^y 
becaufe  the  power  of  2&xng  as  a  corporation  is  flopped.  A  corpb- 
ration  may  fubfift,  though  it  hath  not  the  power  of  choofmg  officers» 
-  and  the  king  may  have  that,  as  10  C?.  33.  Sutton* s  cafe.  The 
ena£ting  clauife  here  fays  '^  the  (aid  judgment,"  and  that  refers  to 
the  preamble^  which  is  only  for  feizure  of  the  liberty  and  not  iaid  of 
what,  and  we  cannot  take  notice  what  <<  the  liberty"  was  that  was 
fo  feiKed ;  and  then,  it  follows,  that  Sir  Janus  Smith  continued  an 
alderman;  nor  can  we  take  notice  that  there  was  a  new  charter  of 
corporation,  for  that  only  makes  all  fuch  charters  ;void ;  for  the 
odier  claufes  they  confirm  none  but  fuch  as  come  in  upon  the  ftu> 
render ;  now  here  the  other  claufe  only  enlarges  the  time  of  taking 
the  oaths  to  them  who  were  confirmed  or  reftored :  no  peremptory 
mandamus. 

Grsgory  Jufiice  of  the  fame  opinion.  We  muft  take  the 
judgment  to  be  uich  as  it  is  mentioned  in  the  ad ;  and  the  tudg- 
ment  there  is  not  fuch  a  one  as  diflblves  the  corporation.  It  is  not 
the  liberty  of  being  a  body  politic  that  is  faid  to  be  feized,  but  die 
liberty  or  diem  being  a  body  politic  was  feized.  The  corporation 
could  not  be  feized ;  out  whether  it  could  or  not,  I  think  no  peremp^ 
tory  mandamus  ought  to  go. 

DoLBiN  Jujlice  dubitans,  I  am  very  doubtful  whether  the  court 
cannot  grant  a  peremptory  mandatnus  or  no  :  we  muft  take  this  as  a 
true  return.  If  this  a£l  had  been  penned  plainly,  that  by  the  judg- 
ment th^  liberty  of  the  corporation  was  feized  into  the  king's  han£y 
then  it  would  be  an  ill  return.  I  think  a  corporation  may  be  feized 
into^the  king's  hands,  though  it  cannot  fubfift  there.  It  is  not  plainly 
expreft,  that  the4iberty  of  being  a  body  politic  fliould  be  feized  into 
the  king's  hands ;  then  the  franchife  of  having  aldeonen  had  been 
feized  :  the  a£t  of  parliament  is  the  only  ground  we  have  to  take 
notice  of  fuch  a  judgment,  and  it  is  doubtfully  exprefled  whether  the 
body  politick  be  feized  into  the  king's  hands.  And  therefore  I  am  not 
*»  willing  that  a  peremptory  mandamus  {hould  go, 

Co.  Ent.  527.  •  Holt  Chief  Jujlice,     The  return  agrees  him  duly  elefted  ac- 

^  mJi*^  8^^  cording  to  the  ancient  cuftoms  of  the  city,  and  that  he  continued  (o^ 
?  Sailc.  374.  and  that  he  did  not  take  the  oaths.  If  this  avS  of  parliament  were 
Stra.  952.  not  in  the  cafe,  it  would  be  a  good  return  without  all  queftion. 

4  80^-2143.  'p^g  queftion  is,  whether  the  return  is  not  contrary  to  what  is  par- 
**^^*  ticularly  recited  in  the  acl  of  parliament,  which  is  now  a  public  zSti 

[  280  j  There  is  no  office  as  alderman liow,  but  an  advifer  in  a  corporation^ 
and  the  being  of  an  alderman  depends  altogether  upon  the  being  of 
the  corporation  :  whether  by  this  judgment,  as  it  is  recited,  we  can- 
not conftrue  this  corporation  to  be  diffolved.  I  will  not  give  vdj 
opinion   concerning  the  effeft  of  the  true  judgment.     I  am  of 

(■}  See  Ncfiri  Cafe,  Plowdco. 
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opinion,  that  a  corporation  may  be  forfeited,  if  the  truft  be  broken,         Kiva 
and  the  end  of  the  inftitution  be  perverted.     Then,  whether  a  judg-        Mayor 
ment  to  feize  a  corporation  doth  diffblve  it  ?  I  agree  it  not  fo  pro-    ot  Lonvoic. 
per  a  judgment ;  for  the  king  cannot  have  it.     There  are  three  forts 
of  libirt'us :  a  liberty  granted  from  the  crown ;  which  doth  fubfift 
in  the  crown :  a  liberty  created  de  novo ;  and  doth  ^xift  notwith- 
ftanding  it  be  forfeited :  and  another  that  cannot  exift  but  in  the 
perfons  to  whom  it  is  granted.     In  the  firft,  judgment  X,o  jVfie  or 
nuji  is  proper,  for  then  it  belongs  to  the  crown :  if  the  other  be  for- 
feited, judgment  is  for  a  feizurcj  and  no  more;  for  notwithftand- 
ing  the  forfeiture,  it  exifts  in  the  crown :  for  the  latter,  judgment 
is  proper  to  be  given  only  for  ouJler\  and  that  is  the  proper  judg- 
ment.    I  do  not  think  a  judgment  iov  feizure^  where  it  is  a  final  2  Roll.  Rep. 91, 
ludement,  is  ineffectual :  and    the  judgment  for  feizure  quoufque^'  ^^J^-'^?^'}^^* 

U     °'  r       e  •?  i?j  r    /I  ^^  2  Saund.  46. 

&c.  m  cale  of  non-appeaiancc,  proves  it,  15  Edw.  4.  2  Inji,  270.  ,  lcv.  105: 
It  is  no  argument  to  fay,  that  becaufe  the  king  cannot  be  the  corpora-  Luc.  860. 
tion,  he  cannot  feize;  for  the  meaning  of  feizure  is  to  take  it  from  3,^"f''*  '5S»« 
him  that  had  it.  The  reafon  I  go  upon  is  this,  that  there  does  not  527!  55*.  ^^'  ^ 
appear  any  judgment  actually  given,  that  the  franchife  of  being  a 
corporation  (hould  be  feized.  The  liberty  of  the  mayor,  com- 
monalty, and  citizens  of  London,  is  not  the  liberty  of  bemg  mayor, 
commonalty,  and  citizens  :  for  in  the  dean  and  chapter  of  Norwich^ s 
cefr^  3  Co.  J^nes  l66.  //'/%•  tit.  ''  Corporatlom^^  58.  78.  adjudged, 
that  the  furrendcr  of  the  liberty  of  the  corporation,  was  no  furrender 
oiibe  corporation:  no  niore  fhall  a  judgment  of  feizing  the  liberties 
of  the  corporation,  feize  the  corporation  itfelf.  I  muft  agree,  that 
if  a  corporation,  to  a  particular  purpofe,  be  diverted  of  all  its  powers 
and  liberties,  it  is  gone  {o)j  as  in  the  cafe  of  a  charity.  But  now  for 
another  corporation,  they  have  power  to  make  bye  laws,  and  ^vern 
Ae  place;  and  though  they  ♦  have  their  liberties  leized,  yet  they  ft  ill  •  [  282  1 
remain  a  corporation^  and  might  a£t  as  fuch ;  and  that  was  the  rea- 
fon  of  the  dean  and  chapter  ofNoncich's  cafe,  that  tifcy  were  ufcfol 
ftill,  as  affiftant^to  the  bifhop.  It  is  not  the  privilege  of  the  cor- 
poration to  govern  and  make  bye  laws,  but  it  is  cflcntial  to  its 
being ;  it  is  part  of  the  conftitution.  The  aldermen  are  part  of  the 
corporation:  the  words  of  the  aft  are,  "  the  liberty  of  the  mayor, 
**  commonalty,  and  citizens,  being  a  corporation,"  that  is  improper, 
but  we  muft  conftrue  it  to  be  the  liberties  of  the  mayor,  commonalty, 
and  citizens,  who  are  a  corporation.  The  quo  warranto  fliould 
have  been  brought  againft  the  burgefles  and  inhabitants  of  the  place  ; 
it  is  ftrange  that  it  fliould  be  brought  againft  the  corporation ;  we 
cannot  confider  this  judgment  othcrwife  tiian  as  the  acl  doth  recitb 
it.  No  peremptory  mandamus. — There  is  another  claufe,  upon 
which  another  writ  doth  lie,  but  we  are  not  to  advife. 

J»)  When  an  integral  part  of  a  corpo-  that  the  crown  may  grant  a  new  charter. 

wdon  it  gone,  and  the  corporation  has  no  Eaftcr  Term,  29  Geo.  3.  R«rx  v.  Pafaiorc, 

power  of  reftoring  it,  or  of  doing  any  cor-  3  Term  Rep,  J99.   Sec  alfo  1  Peer  Wqqi. 

forate  ad,  tlie  corporation  it  f«  far  diiTolvedy  207* 
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Caii  175. 


If  a  maJms  he 
paid  for  a  corn 
inii-9  and  the 
miller  adds  two 
new  mill  ftonesy 
he  ihall  pay  ex- 
tra for  the  ad- 
ditional  pr^'fit, 
bati^ii.  If  the 
tythe  diail  be 
perfon^Qitprt^ 
diM. 

S.C.  4Mod.45, 
S.  C.  Cartlu 


fI^.1 


Gumley  againft  Falkingham. 

PROHIBITION:  there  was  one  mill  for  com,forwliidi  a 
nmdus  was  paid  ;  and  the  party  adds  two  new  mill-ftones.    The 
parfon  fues  for  tythes. 

Sir  Thomas  Powis  argued,  That  tythes  are  payable  for  corn 
mills,  contra  2  Injl,  621.  and  he  cited  i  Rolh  Ahr.  641,  642,  652. 
656.  I  Roils  Rep.  405.  3  Bulft.  212.  NaU  Brru.  51.  2  ij^. 
652.  Liu.  Rip.  The  tythes  of  the  toll  is  another  profit  arifing 
out  of  the  thing,  not  to  the  owner,  but  to  die  miller;  it  is  a  new  in-* 
creafe  in  the  hands  of  another  perfon.  Be  it  predial,  perfonal,  or 
mixed,  the  court  chriftian  hath  jurifdidion,2  Inft.  490.  Now  ber^ 
the  profit  is  increafed ;  the  modus  (hall  not  extend  to  the  new  pro- 
fit, Cro.  Jac.  429.  Right  of  eftovers  (hall  not  go  to  new 
rooms  or  chambers  newly  ereded,  i  Rolls  Ahr.  641.  652.  i  BrmunL 

Mr.  Wright  e  contra.  It  it  is  but  perfonal :  die  fidling  mills 
are  yielding  only  of  a  perfonal  tithe  \  and  the  reafon  is  die  fiune 
for  this,  that  there  ought  not  to  be  a  double  tithe,  2  /jj/f.  621,  657. 
Before  the  ftatute  of  artkuli  cleric  9  Edw*  2*  c.  5.  no  tithes  were 
papble  for  ancient  mills,  12  Co,  36. 

Holt  Chitfjuftice.  The  tendi  tcU-diih  is  die  tidie  («);  it 
is  B€yt  the  owner  of  the  mill,  nor  the  owner  of  the  grain»  that  fa«th 
the  profit,  but  the  miller ;  this  is  a  predial  tithe,  necaufe  payiUe 
[  282  ]  re^ari  *  Uciy  I.  E.  where  the  mill  is,  not  merely  where  the  party 
lives.  It  feems  reafonable,  the  parfon  (hould  have  die  tendi  toU-difli, 
adjornatur.  {b) 


.B.  51. 

3  Buift.2ii. 

X  Roll.  Rep.  S4. 

X  Roll.  Abr. 

656. 

Cro.  Jac.  513. 

FiU2. 88. 


{a)  See  the  cafe  of  Chamberlain  ▼• 
Ncwte,  I  Brown.  P.  C.  j  58. 

(^)  S.  C.  4  Mod.  46.  lays,  the  prohibi- 
tion was  granted}  but  S.  C.  215.  that  the 
parties  M^cre  ordered  to  declare  in  prohibi- 
cion,  in  order  thjt  the  doubt  of  the  Courr, 
whether  the  tithes  of  a  titheable  mil) 
ought  to  be  surjomal  or  predial.  It  docs  not 
appear  whether  any  thing  f^rihcr  %vas  done. 
Bat  fee  Chamberlain  and  Plympton  v. 
Kcwtc^  9  Viner  Abr.  40.  i  £q.  Abr.  ard 
a  Brown*  Pari.  Cafcsy  157.  where  upon  ap- 


peal to  the  Houfe  of  Lords,  and  after  re« 
lerence  to  the  twHve  judges,  it  was  de» 
termined  that  a  mill  for  grinding  com  bj 
horfes  ihall  pay  tythe  in  the  natpre  if 
fcrJoKai  tythes  only,  that  is  tq  fay,  not  tfalt. 
value  of  the  tenth  tall>di(h,  bot  a  tenth 
pait  of  the  clear  profici  arifing  from  com 
ground  in  the  mill,  over  and  above  all  in- 
cident charges.  See  alfo  the  S.  P.  ad- 
judged in  the  cafe  of  DonaltT.  LowthcTi 
a  Bar.  K«B.  336. 
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The  King  againft  Evans.  Cafe  i^6. 

MANDAMUS  to  r€ftor«  kim  to  the  office  of  chrk  of  the  peace  (^ ),  if  the  feffion 

&r  the  county  of  Deubigf).    Returned,  that  he  was  made  clerk  <ii^charge  the 

f)f  the  peace  by  A.B.  cuJlos\^^  he  was  removed;  that  a  new  cuftos  ^^^^^^ 

was  cc«iftitutod ;  that  hie  refiifed  to  deliver  tub  rolls  to  die  (aid  i  wiii."a^ 

€uft9s\  that  articles  were  exhibited  againft  bun  in  (effions;  that  he  Mary,c.  21. 

there  allb  refiifed ;  that  thereon  he  was  removed  by  order  of  the  J^'jn *^^*//fj^ 

juftices,  according  to  the  ftatute  of  i  Will,  and  Mary,  c.  21.  wW/i^  anV^. 

bihttta  ZttMXi  ft 

S^R  William  Williams  moved  divers  exceptions :  that  the  him»  the  coart 
£rft  refpCd  the  fecond  of  May,  was  pardoned,  and  for  that  he  could  wiu  arant  a 
opit  be  removed :  that  (at  the  laft,  nay  for  neither  of  then),  was  J^^ISmr 
Ae^e  any  articles,  or  complaint  in  writing,  according  to  the  tenor  of  3  ^  Hoir.'iSS. 

^  ^  ad.  S.'  c\ Mod.  3f .' 

S.  C,  x»  J^od^ 

PsMBERTON  Serjeant  anfwered  nodiing  as  to  the  pardon,  but  13. 

UTRod  that  die  word  "  articles"  did  ex  vi  termini  import  a  writ-  f?^^4»7«  &?• 
•Z!?  ^  Mod.  Caf.  19^. 

Wg*  stra.996. 

But  THE  Court  e  c$ntra.  Nothine  is  to  be  intended  in  a  return  VcnlV^i  'Sa- 
to a  mandamus  I  and  Holt  Chief  Juflice  declared,  that  die  juftices  5  Mod.  3S6. 
c^n  dtfcfaai|;e  no  derk  of  the  peace  for  a  fault  appearing  in  court  Ld^Ra^^fcg 
without  articles  in  writing.   And  afterwards  for  v^ant  of  writing,  a  166.  '^*      ' 
feremptify  mandamus  was  granted.  2  Saik.  4$7« 

(«)  4C09I.  Di|.  <«Mafidam«V*  (A.) 


Haynes  againfi  Rogers.  Cafe  177. 

^  A  S  E,  for  ths^  d)e  defendant  taU  £e  et  locofalf§  ei  malitiofe  ei  cri-  a  aeciaration 

^  meUjfelmiaimpofuiU  that  the  defen. 

daat  cr'mtnfi*' 

Moved,  diat  it  was  too  general  and  uncertain.  fuffictenUy  cer- 

tain; but  to 

And  PER  Curiam,  no  odier  aa  hdd  ncceffary  to  be  alledged;  J^^^Vbc^ 
but  yft  words  importing  a  cha^rge  of  felony,  will  not  be  prQpf  c^it;  (hewn, 
there  m\(ft  be  proof  q{  Uxnc  a^«    Judgoiei^  for  the  plaiatiC:  1  roIL  Ahr. 

114. 

Ydf .  46.    Cfo.  JiC«  i^i.  490.    s  Leon,  lol^ 


8  a  The 


26q 
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Cafe  178. 
♦[283] 

A  pardon  of 
murder  by  tbe 
words  **  jir.ar- 
"  drtimttftlo' 
**  nicam  inter' 
*'  fiaionem"* 
is  good,  aU 
though  the  rea- 
fojisoftheking^s 
mercy  it  not 
expreflledy  and 
only  the  iodid- 
ment  and  at- 
taipder  recited 
therein ;  but  the 
pardon  muft  be 
mfhroed  before 
it  can  be  plead- 
ed, for  it  it  al- 
Wiys  Off  Condi' 
titn  of  the  of- 
fender finding 
fureties. 

S.C.  Holt.  519. 

S.C.2Sa]k.499. 

Bradon,  13:. 

Staunford>  P^  C. 

99. 

J  Sid.  366. 

}Inft:233. 

March  217. 

Moor  752. 

Kely.  24. 

Ray.  13. 

3  M«>d.  37. 

4  Mod.  31. 
4Mud.  6j. 

1  Lev.  8. 
S2Mod.  13. 

5  Mod.  386. 
a  Hawk.  P.  C. 
ch.  37.  f.  14. 
Ld.  Ray.  158. 

2  Stra.  997. 

3  Bac   Abr. 
743    ^06' 


♦  The  King  againfi  Parfons. 

'T^  H  E  defendant  was  outlawed  for  the  murder  of  one  fFade  in 
£j/ex^  for  which  he  had  fled  and  continued  in  Holland  till  THE 
Revolution  ;  and  then  appearing  publicly  at  IVhite-hall^  he  was, 
at  laft,  by  fome  of  that  county  complained  of  to  the  Chief  Juftice^ 
and  by  him  committed  to  the  marshal.  He  revcrfed  his  out- 
lawry, and  was  tried  and  convicted  of  murder,  and  condemned. 
Then  he  pleads  a  pardon^  reciting  the  indiiftment  and  attainder.  The 
king  pardons  it  by  the  words  ^'  mtnrdrum  et  felonicam  interfeSiionem^* 
for  the  which  he  had  procured  a  wiit  of  allowance^  and  that  per  HoLT 
is  ncceflary,  for  the  pardon  of  murder  is  conditional,  vi%,  the  find- 
ing fureties,  and  there  muft  be  a  writ  of  allowance,  fignifying  the 
performance  of  that  condition,  and  it  is  not  merely  at  the  peril  of  the 
party  ;  for  we  ought  not  to  give  a  final  judgment  upon  ignorance  of 
its  performance,  {a)  Now  no  non  ohjlantes  are  ufed,  which  always 
formerly  were  held  fufficient  for  the  Itatute  that  requires  it.  [hi) 

Sir  Francis  Wiknington,  however,  oppofed  the  allowance  of 
the  pardon ;  for  that  in  this  pardon  the  king  feems  to  be  informed 
of  nothing  but  the  juft  proceedings  of  this  court  in  the  attainder, 
and  then  comes  immediately  "  fciotis  ms^  iifc."  Here  is  no  rcafon 
for  mercy  fo  much  as  furmifed.  Coh  faith  (c),  that  he  never  law 
any  pardon  of  murder  by  cxprefs  name.  When  Abel  was  flain  by 
Cairtj  it  is  faid,  according  to  fome  readings,  that  his  offence  was  too 
great  to  be  forgiven :  and  Selden  faith,  the  command  that 
''  by  whom  man's  blood  is  fhed,  by  man  fhall  his  blood  be 
*'  fhed,"  extends  not  only  to  the  yews^  but  to  all  the  world,  {d) 
Since  chriflianity  was  planted  in  England,  murder  was  always  a 
crime  beyond  mercy.  In  the  register,  where  are  the  writs  for 
allowance  of  pardons,  there  are  forms  for  fuch  cafes  where  there  is 
no  TJialltia  pracogitata^  but  there  is  no  fuch  writ  of  allowance  for 
murder :  King  Alfred's  letter  is  to  the  fame  purpofe.  The  ancient 
Book  cf  Oaths  hath  the  king's  coronation  oath  in  it,  which  is  to 
fhew  mercy  where  mercy,  &c.  but  here  is  nothing  alledged  in  the 
patent  to  found  mercy ;  no  certificate  of  the  juflices  j  no  report  of 


(<)  By  10  Xdw.  3.  c.  3.  Pardons  arc 
declared  void,  unlefs  the  party  find  (\x 
mainpernors  before  rfic  (herifF  and  corcn'^r 
or  \ht  county  where  the  felony  was  com- 
mitted ;  and  therefore  a  writ  of  allviwarce 
wii  h«'d  ncceflary  on  plcadirg  a  panlon,  in 
crJe.  to  tcAlfy  that  the  oftcnd^r  had  found 
the  fure:ic8  required  by  the  lUtute.  Cj. 
F.  (J.  234-  4  Mod.  62*  Sallc.  499.  but 
this  ibtute  is  rcpcjlcd  by  5  and  6  Will, 
and  Maiy,  c.  13.  which  cnadts,  that  the 
jaft.ccs  tcfore  whom  a  p.irdon  of  felony  is 
pleaJed  may,  at  their  difcretion,  remand  the 
pjriy  to  prifon  until  he  find  two  fureties 
tor  hie  gMQi  behaviour  for  f;vcn   ycari} 


and  there  has  not  been  any  inftance, 
fincc  this  ft.itute,  of  the  courts  requiriog 
fuch  a  recognizance  of  a  perfon  pardoned 
for  murder.     Strangf,  12C3. 

(i)  Ey  I  VViii.  and  Maiy,  fefT  2.  c.  2. 
an  a«5t  for  ilcclaring  the  rights  and  libertiet 
of  the  fubjcdl,  it  is  enacted,  "  that  na 
*'  uifpci;(jtion  by  uon  chfiante  of  or  to  any 
**  flatute,  or  any  pa:t  thereof,  ihall  be  al- 
"  lo-Aed,  but  that  the  fame  ihall  beheld 
*<  void  and  of  no  cffe£^,  except  a  difpeafa* 
"  tion  be  allowed  of  in  fuch  llatute.** 

(0  3lnft.25s. 

{d)   Vide  Barlow*!  cafe   of    pardoninf 

hardfhipi 
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hardfhip  ;  nothing  but  only  a  recital  of  a  wilful  malicious  murder,        ^^in* 

and  ajuft,  legal  attainder  thereof :  \n  Rickabie^s  cafe  {e)  it  is  quef-     parToni. 

tioned  whether  the  word  **  homicide"  could  pardon  murder;  but 

murder  is  not  inferted,  nor  ever  was.    The  ftatute  •  of  Gloucefter,  ♦  [  284  ] 

3  Edw.  I.  c.  24.    FUtay  lib.  I.  "  homicide  y*^  the  4  Edw.  3.  c.  I. 

the  10  Edw.  3*  r.  23.     Cotton*s  Records^  17,  i8.     i/^Edw.  3.^A 

IS;   die  27  Edw*  3.  c.  2.  the   13  Rich.  2.  ^.  I.      Styles  325. 

Stamford  lOi.  aU  take  it,  that  there  muft  h^a  non  objiante  for  it : 

now  by  the  Bill  of  Rights  (/},  no  di(pen(ation  is  to  be  allowed  to 

any  ftatute ;  and  by  2  Hen.  7.  c.  6.  without  a  claufe  of  non  objtantt 

it  is  void,  [g)   There  muft  be  a  non  obftante  to  get  off  thefe  ftatutes; 

it  was  never  pretended  to  be  good  without  one.  {h)     Here  is  nei- 

Acr  fuggefiiony  nor  report^  nor  non  obftante^  and  the  king  could  not 

pardon  murder  at  common  law ;  for  he  Is  but  a  truftee ;  and  all  the 

people  have  an  intereft  in  the  juftice  of  the  realm. 

Holt  Chief  Jujiice.    The  power  of  pardoning  all  offences  is  an  Hales  Summiryt 
infeparable  incident  to  the  crown  and  its  royal  power.     It  is  as  much  *So-  ^        ^ 
for  the  good  of  the  people,  that  the  king  fliould  pardon,  as  that  he  cro.  ElfJ.  sV 
ihould  punifli.    If  the  ftatute  of  2  Eiw.  3.  c.  2.  take  away  the  Co.  Lit.  1 14. 
power  of  pardoning  murders,  it  takes  away  his  power  even  in  tref-  ^u^awk^P^' 
pailes :  he  is  the  beft  judge  of  his  own  mercy:   the  ftatute  of  c.  'X'.   '  * 
13  Rich.  1.  c.  I.  is,  that  he  fliall  not  pardon  by  general  words ;  but 
hone  is  a  recital  of  the  fad.    The  16  Kich.  2.  c.  6.  is  a  repeal  of  part 
of  die  13  Rich.  2.  c.  \.  as  a, grievance  to  the  people.   And  for  your 
do&ine  about  Cain^  be  was  pardoned  for  his  life. 

DoLBiN  Juftice.  Tlie  king  at  common  law  had  power  to  par- 
don all  offences ;  and  if  murder  be  named,  there  needs  no  non  ob-- 
Jlante* 

Eyres  Juftice.  Homicid.  etfelonic*  interfeSfion.  with  a  non  obftante^ 
wu  alwap  held  good;  and  now  with  the  fad  recited,  and  the  word 
*  murdrum**  is  good  without  it. 

And  fo  the  pardon  was  allowed  per  Curiam. 

(«)  March  2x3.    Stilus,  369.  375.  {g)  Raft.  £nt455.  Staandf.  P.  C.  i«i« 

[/)  SutuU  I  Williani  and  Mary,  c.  %.  {b)  Dudley*!  caJe>  1  Sid.  366. 


Vol.  L  S3  Glover 
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Cafe  17  9»  Glover  againjl  Cope. 

EaftjtT  Tftyrtj  3  JVilliam  and  Maryy  Roll  267. 

If  a  copviioHcr  /^OVENANT:  The  cafe  was,  a  copyholder  in  fee  makes  a 

makeaieafe,  ^  Icrfc  for  vears.  With  coveiuuits  foT  repairs »   the  copyholder 

in  which  the  furroiders  to  we  ufe  of  the.  plaintiff;  the  plaintiff  is  admitted;  and 

If ^pST^^  then  brings  an  aaion  of  covenant  apjpft  the  leffee :  TTie  leffee  j^eads 

the  copyholder  an  affignmcnt  of  his  term  to  J.  S  :  The  plaintiff  demurs. 

renders  the  re-         ♦  Mr.  NortHEY  for  the  plaintiff.    If  this  werc  a  freebdd,  it 

verfion  to  ^e  would  be  admitted  to  me,  that  the  adion  lies  at  common  law,  accord- 

"^ir.LI/1^  *"g  ^®  ^^^  ^^^  ^f  ^^^*  '^'  Cumberland  [a) ;  and  there  is  no  diflfcr- 

fwtrfm^  after  ence  between  this  cafe  and  the  cafe  oiSwinnerion  v.  Miller,  (b)     A 

admittance,  cop;^oid  rent  is  incident  to  the  reverilon,  and  paffes  by  a  furrender 

TcX^mS^  o^  >^-  (0     When  a  copvholder  in  fee  furrenders,  the  lord  is  but 

t/mcoTenant  an  inftrument,  and  the  eftate  of  die  furrenderor  remains  in  himfcU^ 

.-gainft  the  Icffec 
for  not  repair- 
ing,  although  r      r  n  /-itii  .*-. 

he  had  afligned    new  eitate  comes  out  of  the  eitate  of  the  lord,  but  if  tn/et 

the  term.         ,  Qthcrwife.    By  the^commpn  lawj  an  afEgnee  of  the  reverfion  might 

s  c'^^od*^'  bring  covepfUit,  becaufe  it  runs  with   the  bnd.    (d)     Here  the 

g^/  ^       '      a(Siion  is  brought  againft  the  leffee  after  affignmcnt ;  and  therefore 

s.  c.Carth  405.  though  he  be  not  chargeable,  either  upon  the  eftate,  or  contrafl,  yet  he 

s  c"  si^kl  y    '^  "P^"  ^^^  exprcfs  undertaking,  {e)    Then  he  is  within  32  Hen.  8.  c. 

s!c.  Skin.  2x6.  34'     A  copyhold  is  within  the  roifchief  of  the  a^S,  as  well  as  the 

3o<;.  other  cafe  of  a  freehold  ;  this  is  a  remedial  law ;  and  there  is  the  lame 

s.c.Coinb.3is.  reafon  why  copyholders  fhould  be  within  the  ftatutc,  as  within  the 

C\o]]tic.  305.     ftatute  of  champerty.  (/)  This  conflruilion  aliers  not  thefL-rvice,  or 

v>o.  Car.  24.      term,  or  cuftoms  of  the  manor,  (g)  And  there  is  no  authority  againft 

i?ougl.  iSS.        jj  .  ^g  ^^Q  oi Piatt  V.  Plwnmer  (A),  is  a  quarcy  but  no  jud{;^ment  in 

r  y*^  R^^p^      the  cafe ;  and  though  in  Cro.  Car.  44.  it  be  faid  to  be  not  within  the 

398.  flatute,  yet  there  is  no  authority  for  it :  then  for  the  cafe  of  Beale  v. 

•  r  285  ]    Brafier^  (/)  that  a  copyholder  cannot  enter  for  a  condition  within 

that  ftatute,  it  was  a  cafe  without  argument  or  debate ;  *  and  though 

it  may  not  extend  to  conditions  and  entries  for  the  breach  of  them, 

becaufe  of  changing  the  pofTeffion  to  the  prejudice  of  the  lord,  yet  it 

may  extend  to  cover^nts. 

Mr.  Cooper  ?  contra.  The  a£^ion  does  not  lie  at  common 
Jaw,  for  it  is  brought  by  a  furrcnderee  of  copyhold  land  againfl  a 
leffee  after  affignment.     The  freehold  is  flill  the  lord's,  and  die  lands 

(a)  Cro.  Jar.  399.  521.     Pafch.  136.  Car.    221.     Owen,    152,     2   Bulft.   281. 

3  Polft.  163.  Gi'»db.  276.     I  Roll.  Rep.  x  Saund.  240. 
359.     2  Roll.  Rep.  63.  (/)  Bro.  Abr.  title  "Covenant,"  pi.  32. 

{b)  Hob.  177.  (/)  4  Co.  21.     3  Co.  8.  9. 

(f)  Cro.  EUz.  361.     4C0.  21.  27.  (r)  Co.  Lit.  33. 

\i)  5  Co.       I  Roll.  Rep.  360      Fire.  (1)  Cro.  Car.  24. 

Abr.  <«  Covenant,"  pi.  7.  and  pi.  13.  Bro.  (/)  Cro.  Jac.  305.     YcIt.  221. 

Abr.  «  Corenant^**  pi.  32.  pi.  39.    Cro* 

§  continue 
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continue  ftill  the  demefne  of  the  lord :  for  if  a  copyhdder  in  fee       Oiottm 
take  a    leafe,  though  but  for  three  yesLtSy  yet  the    copyhold  is         ^'^' 
drowned,  (i)  Then  ♦  for  the  ftatute :  in  Pbyuud,  174,  it  admitted 
a  debate,  whether  any  but  the  grantees  oi  reyeffions  from  the  crown   *  [  ^86  ] 
were  within  it  ?  So  far  were  they  from  thinking  the  ftatute  did  in^ 
dude  copyholds.     l*his  is  no  reveriion;    for  die  party  comes  in 
from  the  lord ;  and  like  the  cafe  of  Cbaworth  v.  Phillips.  (/)    Lefled 
for  twenty  vears,  makes  a  leafe  for  ten  years,  upon  condition :  then 
Ae  leflee  for  twenty  years,  furrenders  to  him  in  reverfion ;  he  in 
the  rererfion  fhall  not  take  benefit  of  the  condition,  becauie  he  is  in 
of  an  eftate  paramount.     Then  it  appears  by  the  fame  cafe,  that 
this  ftatute  is  not  further  extended  than  the  purview ;  for  if  condi- 
tion be  to  be  void  if  ten  pounds  be  not  paid  at  a  certain  day,  th£ 
grantee  of  the  reverfion  cannot  enter  for  the  condition  broken,  be- 
caufe  it  is  collateral,  (m)  Nor  is  there  any  anfwer  given  to  the  cafes 
of  entry  for  condition,  for  a  covenant  is  more  collateral  than  a  con- 
dition; for  a  condition  is  annexed  to  the  eftate,  but  covenants  are  . 
foreign ;  and  therefore  if  it  doth  not  extend  to  conditions,  much  lefk 
will  it  to  covenants. 

Holt  Chief  Juftice.  As  to  the  common  law,  I  doubt  it  lies 
riot ;  but  as  to  the  ftatute,  it  feems  within  it ;  however,  let  us  hear 
another  argument,  vide  Rolls  Rep.  360. 

Afterwards  Levivs  Serjeant  for  the  plaintiiF.  This  corenaftt 
is  maintainable  at  common  law,  42  Edw.  3.  pL  3.  9  Hen,  6,pL  6. 
5  Hen.  7.  19.  and  Jkfich,  25  Car.  2.  in  the  Exchequer,  Lower 
V.  ff^lUams.  A.  feifed  in  fee  makes  a  long  leafe  for  years,  and  co- 
venants with  the  lefTor  and  his  executors  to  repair ;  yet  held,  the 
heir  might  brine  covenant,  upon  the  reafon  of  Sacheverell  v.  Fro^ 
fate  (;i),  becauie  it  v^s  plainly  intended,  that  the  term  was  to  laft 
loneer  than  his  life,  and  confequently  the  covenant  fhall  go  with 
the  land  on  both  fides.  {0)  The  covenant  fhall  bind  and  follow  the 
land*  Bay  lie  v.  Hughes,  h)  The  afTignee  of  a  term  fhall  have 
benefit  of  a  covenant,  to  deducSt  rent  upon  difturbance  in  perception 
of  die  profits,  becaufe  it  goes  with  the  land :  but  you  (ay,  if  it  go 
with  the  land,  the  affignee  is  chargeable,  and  not  the  lefTce :  for  that 
I  anfwer,  that  if  the  covenant  goes  with  the  reverfion,  then  let  the 
afiiffnee  do  what  he  will,  the  lei&e  is  bound  by  his  own  covenant  not- 
wimftanding  his  affignmcnt ;  and  fo  are  the  cafes  of  Batchellor  (^),  and 
of  Norton  v.  Ackland.  (r)  But  then  they  fay,  thefe  adlions  are  brought 
by  the  lefTor  himfelf  upon  the  account  of  privity  of  contraft :  now,  I 
%,  that  if  it  be  incident  to  the  reverfion,  the  lefTee  is  flill  bound, 
according  to  Brett  v.  Cumberland,  is)  If  not  at  cdmmon  law,  yet 
we  are  within  the  ftatute  of  32  Hen.  0.  c.  34.  Beak  v.  Br  after.  (/)  ♦   «  [  287  J 

(I)  3  Co,  8.  (/>)  Cro.  Car.  137. 

(/)  Moor,  pi.  876.  (7)  Cro.  Car.  188.     1  Jones  223^ 

(«i)  4  Co.  »9.  (r)  Cro.  Car.  580. 

(•)  I  Vent.  i6x.  2Saund.^6x.  ^aym,  («)  Cro.  Jac.  2. 

♦13.    2  Ler.  13.     %  Kcb.  798.  \t)  Cro.  Jac  399.  52;, 

W  5  Co.  3J- 

§4  ^ 
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GtoTii  It  is  adjudged  againft  me,  but  that  was  without  the  due  confidera* 
Q^g^^  tion  it  deferves  ;  the  fame  in  Rowden  v.  Malfler  (w),  was  only  fatd 
by  fome  arguendo^  but  that  cafe  hath  not  ftood  ;  and  contrary  thereto, 
it  hath  been  held,  that  a  copyhold  may  be  intailed,  and  fo  held  in  the 
cafe  of  Sir  William  JVentworth.  {x)  In  the  cafe  of  PlaU  v.  Plum^ 
mer  (jr),  it  was  found  on  a  fpecial  verdi(El,  and  no  judgment  in  it : 
the  tenant-right  eftates  in  the  north,  which  are  not  freeholds,  will  be 
within  the  fame  confiSeration  as  copyholds.  It  has  been  a  queftion  \ 
whether  the  grantee  of  *a  reverfioii  upon  a  leafe  for  year?,  were 
within  the  ftatute,  but  that  hath  been  fettled  to  be  fo.  {%)  Copyholds 
were  not  of  that  fmall  regard  at  the  time  of  making  this  ftatute  of 
32  Hen.  8.  c.  34.  for  before  that,  a  copyholder  fliall  have  aid  of  his 
lord  [a)  ;  fo  that  they  were  of  value  then,  and  are  fo  ftill,  fmce  the 
ftatute.  {b)  The  lav/s  which  are  for  general  repofe  and  relief,  (hall 
.extend  to  them,  [c)  Thev  are  within  the  ftatute  of  limitation,  [d) 
This  ftatute  of  32  Hen.  8.  c.  34.  fpeaks  of  all  grantees  of  reverfions, 
.  6  ^^*^^  '^  general,  and  includes  all :  whereas  thefe  ftatutes  that  have 
Bote  (n)  '^'' '  ^^^  conftrued  not  to  extend  to  copyhold  lands,  make  mention  only 
of  lands,  tenements,  and  hereditaments,  which  rather  ftiould  be  re* 
ftrained  to  common  law  lands.  I'hey  are  held  within  the  ftatute 
of  pretended  rights,  &c.  [e) ;  and  that  was  an  ?&  made  at  the  fame 
feflion  of  parliament  with  this,  (f)  They  are  within  the  ftatute  of 
fines  (^),  and  within  the  ftatute  of  13  Eliz,  c.  lO.  for  reftraint  of  ec- 
clefiaftical  perfons.  [h) 

Mr.  Row  e  contra..  At  common  law  there  can  be  no  great 
doubt,  but  that  Ais  adion  doth  not  He ;  and  it  is  not  within  die 
ftatute ;  for  notwithftanding  all  the  favourable  opinions  which  have 
been  given  for  copyholds,  it  is  but  an  eftate  at  will,  and  can  pais ' 
only  by  furrender  to  the  lord,  and  he  to  regrant  it ;  and  the  furrendercc 
is  in  in  the  poft.  (/)  This  term  is  forfeitable  to  the  lord  of  the  manor } 
the  copyholder,  thoughJie  hath  a  fee,  yet  he  is  in  nature  of  a  parti-^ 
cular  tenant,  [k)  Upon  the  ftatute  of  32  Hen.  8.  c.  34.  only  thofc 
ftatutes  which  concern  or  affeft  the  ftate  of  the  land,  have  been 
conftrued  not  to  extend  to  copyholds ;  as  the  ftatute  which  gave  an 
elegit  \  the  ftatute  of  A6ion  Burnell  did  riot.  (/)  It  is  true,  ftatutes 
which  regard  criminal  matters,  have  been  adjudged  to  reach  itj 
he  cited,  i  Leom  97,  Oiven  37.  The  cafe  of  Beale  v,  Brafierj 
•  [  288  ]  Cro.  Jac.  305.  is  exprefs;  *  and  that  of  Piatt  v.  Plommer^  Cro.  Car. 
24,  25,  though  there  is  no  judgment  in  it,  yet  it  (hews  the  plaintiff 
could  not  fpeed  in  it,  and  cqnfequently  the  opinion  of  the  Court  was 
againft  him. 

(»)  Cro.  Car.  44.  (g)  Mary  Podger*s  cafe,  6  Co.  37. 

{x)  finch,  C.  R.  26  j.  (b)  The  cafe  of  the  Dean  and  Chapter  of 

{y)  Cro.Cjr.  24.     Co.  Copy.  87.  Worccftcr,  6  Co.  35. 

(as)  Lit.  f.  77.    Kel\Araf,  77,  (i)  22  Aflizc,  pi.  27,  and  pi,  37.    Cro. 

(«)  12  Edw.  4.  pi.  7.  Eliz.  606.  622.  666.     I  RoU.  Abr.  509. 

{b)  Owen,  73.    Co.  Lit.  59.  4,  Co.  at,       51. 

23.  (k)   See  Moor,  637.     and    3    Co.  9. 

(f)  Moor,  pi  276.  Spencer's  cafe  5  Co.  1 6.  reported  there  by 

(</)  Hayden's  cafe,  3  Co.  9,  the  name  of  Spencer  v.  Clarke.    S.  C«  % 

(e)  4  Co.  26.  Roll  Abr.  743. 


.m: 


)  32  Hen.  8.  c.  9^  and  fee  1  fiawk.  (/)  i  Sid.  ii. 

ch.  86.  f.  IX, 
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Holt  Chuf  Jufticin     This  is  within  the  ftatute  as  much  as  any       Cloteh 
thing  can  be  within  the  equity  of  a  ftatute.  ^' 

DoLBiN  Jujiice.  The  true  reafon  why  at  any  time  copy- 
holds are  adjudged  out  of  fuch  ftatutes,  is  for  the  damage  to  the  lord, 
and  there  ca^  be  none  here ;  now  an  eftate  tail  may  be  of  ^t,  and, 
by  cuftom,  docked  by  a  furrender. 

And  (b  without  folenm  argument  at  bench,  judgment  was  given 
for  the  plaintiff. 


The  King  againji  the  Mayor  and  City  c/Briftol.  Q^r     g 

\4^ANDAMUS   generally  to  reftore  Rowe  to   the  office  of  p^manAamuxVxt^ 
SWORD  BEARER  to  the  mayor  of  Brijioi^  and  weigher^  &cc.         to  rcUorc  a  pcr- 

ion  CO  thf  office 

Return  of  removal  for  abfence  and  non-attendance  on  the  mayor  ot  fioord  hearer, 
in  diverfts  progrejftbus  fuis  per  tali  tempus^  See.  and  an  outlawry  of  J|^crin/non-' 
him  fuch  a  term,  &c,  attendance^' 

Peh  Curiam.     The  abfence  is  no  forfeiture  of  his  place,  be-  fTefm'RiL 
caufe  not  faid  to  be, in  bis  progreiTesas  mayor;  and  abfence  in  his  42-,. 

perfon  is  no  forfeiture,  *  '^^"^  ^«P* 

i77*»59» 

But  however  he  cannot  be  reftored,  becaufc  of  the  outlawry ;  for  Aper&n  ouu 
that  is  a  difability,  and  he  muft  fue  out  a  new  writ  reciting  the  out-  lawed  cannot 
lawry  and  its  revorfal,  for  we  cannot  otherv/ife  take  notice  of  the  ^'*^'^  ^VJ 
rcvcrial  fuice  ;  though  it  did  not  forfeit  his  office,  yet  it  is  a  difabi-  L  "without 
lity :  a  paricer  outlawed  could  not  bring  a  writ  of  affize.  ihewing  the 

cut/awry  re- 

And  afterwards  he  brought  fuch  a  fpecial  writ,  and  we  amended  vcrfcd. 
ibc  return,  &c. 


Jorcs 
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Cafe  181.  Jones  againjl  Bean. 

'T^HS  tAsk  upon  a  fpecial  verdiA  was,  that  before  the  ftatvte  of 
I  £liz.  c.  19.  the  bilhop  of  Landajf  iti  fTaUsy  ufed  to  grant 
the  office  of  the  official  or  chancellorfliip  to  two  jperlbns,  aiM  die 
loneer  liver  of  them :  that  die  late  bifhop  made  luch  a  grant  to 
J.  d.  and  the  plaintiff  conjunSIim  et  divifimy  and  to  the  longer  liver 
of  them :  that  it  was  connrmed  by  the  dean  and  chapter:  that  J.  S. 
died ;  that  the  prefent  bifliop  made  a  new  grant  to  the  defendant, 
and  he  received  twenty  pounds  of  the  fees,  £c. 

Thompson,  This  grant  is  void  at  common  law,  for  it 
is  a  judicial  offfciy  and  cannot  be  granted  to  two :  and  *  fb  b 
Auditor  Curlers  cafty  1 1  Cb.  2,  la)  For  how  can  two  pcrfons  be  onp 
officer  i  Suppofe  one  doth  abfolve,  and  another  doth  excommuni- 
cate. If  it  were  a  good  grant  before  the  ftatute,  then  I  muft  s^gree 
Jt  not  reftrained :  but  in  the  cafe  of  fFalier  v.  Lmnh^  Cr§.  uir« 
258.  {b)  fuch  office  is  not  grantable  in  reverfion* 

Per  Curiam  here  in  this  court  were  two  prothonotaries.  Hen-* 
LEY  and  Whitaker  :  it  is  true,  the  Common  Fleas  cuftom  will 
not  warrant  two  perfons  to  make  one  Chief  prothonotary,  the  ufage 
doth  it :  here  are  two  perfons  make  one  cujios  breviuffty  GboDWiHr 
and  FouLKES ;  there  was  an  ufage  for  this  in  feveral  places,  and  then 
good  within  i  Elil.  c.  19.  Ic)  As  to  the  (hefiffs  of  Londmy  iK^ien 
one  dies,  the  other  cannot  adi;  he  is  no  (heriff ;  he  muft  wait  till 
another  be  made ;  ufage  makes  that.  The  inconvenience  here  is 
not  (o  great,  and  the  ufage  having  been  fo,  I  know  not  why  it 
fhould  be  otherwife  than  good ;  the  only  reafon  why  there  cannot 
be  two  chief  prothonotaries  is,  becaufe  of  the  uiage.  The  ordi- 
nary may  come  and  judge  when  he  pleafes,  and  therefore  difference 
in  opinion  here  is  no  inconvenience :  the  chancellorihip  of  the  ardin 
deaconry  of  Rifpon  is  fo  as  this ;  and  fo  is  that  of  Lincoln* 

Judgment  for  the  plaintiff. 

(«)  S.  C.  s  Roll.  Abr.  86.     See  alfo  •«  EOatet^*  (G.  5.)  2  Lev.  145. 
%  Roll.  Abr.  152.  pi.  47.    4  loft.  146.  (ff)  II  Co.  3.    Dyer  149.    Saik.  46^^. 

Com.  Dig.  '*  Olfices**  (B.  1.)  3  Mod.  149.  Hanircs  357. 

{h)  S.  C.  I  Jones  a6^.     Con.  Dig. 


Tbe  oiBce  of 
chancellor  of  a 
kiibop  may,  by 
ar^^/ybe  granted 
to  two  perfons 
€o^Mnilim  it  dU 
wjSm  and  the 
loogeft  liver  of 
tfaerot  foalfo 
•f  the  office  of 
ffotbpHttspy  and 

8.  C.  4  Mod. 

al  19.  %!• 
t.C.ftSalk. 

sTc.  Cartb. 

lit. 

S.  C.  II  Alod. 

ao. 

%  RoU.  Abr. 

152. 

Cro.  Hit*  625. 

11  Co.  3. 

3  i«^-  S9f  • 
%  Toms  127. 

4  Mod.  17. 
%  Mod.  23. 
t  Mod.  303. 
Dyer  149* 
4  Com.  Dig. 

4  Barr.  2242. 
Cowp.  195. 
3  Bac  Abr. 
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Beake 
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Beake  againft  Kent.  Cafe  i^ 

Trinity  Term^  3  WtUiam  bf  Marj^  R»U  377. 

INDEBITATUS  assumpsit  for  wares  fold,  againft  dcfcn-.  in  ^^^ 
^  dant  as  executor  of,  &c.     The  defendant  pleads  three  judgment^  *5JJ?||  ^^ 
and  no  aiTets  ultra.    The  plaintiff  replies,  that  there  is  fo  much  due  defendant 
on  each  judgment,  and  no  more,  and  that  he  ha^  affets  ultra  thefe  p*«»<*  ^^^"^ 
fums,  et  fie  continuat  perfraudem.     The  defendant  rqoins,  that  they  ^^^^^Z^ 
are  aJl  for  juft  debts,  absque  hoc  that  he  permits  them,  or  any  of  lepiy  to  e^ 
them,  to  be  kept  on  foot  by  fraud*  •  The  plaintiff  demurs,  becaufe  fewaUjttwt^. 
Ac  traverfi  is  to  all,  or  any  5  whereas  it  mould  have  been  feveral  ^  ^e  ^ifiyJ'oT 
to  each  judgment.  to  part,  t\\^ 

diey  were^coAr 

Tremain.     This  is  an  ill  rrioinderj  and  fo  was  the  cafe  of  tinued  by  fraud  j 
Wakebeufi  v.  Symonds.  (a)     Where  five  judgments  pleaded;  and  a  SJ^j^,}^ 
xeplication  that  fuch  a  one  was  paid  fo  much  of  his  debt,  and  fo  fe-  that  theyaie  sB 
vera!  replications  to  each ;  and  that  they  were  fevcrally  continued  for  juft  debtip 
by  fraud;  rejoinder,  that  the  judgments  afore(aid  are  unfatisfied,  and  J^^S^ 
does  not  iay  fevendly,  that  they  were  not  kept  on  foot  by  fraud :  and  feveralt|b 
he  cited  die  cafe  of  Clr^^/;sv.  ^/7(;^i/,  (^)  where  he  <<  feverally"  s.  C.Cartfa. 
anfwered;  and  the  cafe  of  Sam  v.   Mercer^    (r)   where  feverid  ^95-    j^  .  -^ 
judgments  were  pleaded,  and    concludes  prout  paut  per   recorda  §*  c.^ol^  S4$» 
fr^.  and  held  ill,  for  he  ought  to  have  concluded  fo  to  each.  '  9'co.  no* 

Skin.  299* 

Mr.  Deb  e  contra.    If  this  pleading  be  faulty,  the  replication  g^**^ 
commits  the  firft  fault;  for  they  might  have  replied  *  fraud  to  any  ioModr3«4.' 
one  in  particular,  and  that  would  have  done  their  bufinefs,  as  in  i»  Mod.  153. 
Hancock  v.  Proud,  {d)     This  is  well  enough,  {e)  and  our  rejoinder  f^V^**  5 
is  well  enough,  {f)  for  we  traverfe  absc^ue  hoc,  that  he  kept.  ^y^^Z'^^.^ 
tbem.v//  aliqu.  coruvh  ^^* 


Holt  Chief  JuftUe.  The  plaintiff  has  the  liberty  of  replying 
to  them  all  feverally,  as  in  Tnjham's  cafe,  {g)  But  you  need  not 
aver  fraud  to  every  one ;  if  to  any,  it  is  enough  to  avoid  their  bar : 
or  you  might  generally  have  (Tlijudic.  feparalia  pred.  v/ere  kept  oa 
foot  by  fraud.  7'he  caufe  of  the  exception  in  the  cafe  of  Wakehoufc 
V.  Symond  was,  becaufe  he  did  not  fay  ncc  eorum  aliquisj  and  I 
diought  that  hard  enough  ;  for  in  a  general  ijfucy  you  muft  fay  nee 
eorum  aliquis^ but  in  zfpecial bar  you  need  not;  for  if  felfe  in  part, 
it  is  fo  in  the 'whole.  In  the  cafe  of  wafte,  for  cutting  twenty 
oaks,  [h)  you  muft  plead  that  you  did  not  cut  them,  or  any  ofthem^ 
but  in  debt  on  bond,  if  breach  be  that  he  did  cut  twenty  oaks,  it  is 
enough  to  (ay  he  did  not  cut  them  mado  et  forma,  {i)  Adprna^ 
tur.{k) 

(a)  See  4  Mod.  61.  (g)  9  Co.  108. 

(^)  I  Roll  Abr.  801.  (b)  Dyer  115. 

U)  Cro.  Jac.  626.  [i)  Robfert  w.  Andrcwj,  Cro.  Eli*.  8t. 

U)  a  Saand.  336.      S.  C.  i  Sid.  419. 

tKeb.  535.  542.  56a.  (i()  Thi    Court    held  the  rejoinder 

(0  I  Sid.  29.  good  ;  and  the  ^\untiS  difcontinucd.     S.  C. 

(/)  Year  Bool:^    15  Hen.  7.  pL   lo.       Carth.  196.    S.C.  Hdt,  546. 
wjer  fSi. 

Vol,  I.  S  6  Lewis 
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Cafe  183.  Lewis  againfi  Prcfton. 

A  plea  to  a  bond  T^  E  B  T  on  a  bond,  conditioned  to  pay  fo  much  money  jtsuAy^ 
kitmMtait  vAiHe  fuch  letters  patents  are  in  force.    Plea,  that  fromfuch  a 

IM  in  force  time  till  fuch  a  time,  he  did  pay,  and  that  then  the  letters  patents 
S^wT  **"  became  void,  and  of  no  force.  The  plaintiff  replies,  that  they  were 
«b^ became  in  force;  et  hoc  pitit  quod inquiratur per patriam.  The  defendant 
t.  ciskin.  tot.  <lc°^^"^*  ^^  P^^  Curiam  the  plea  is  iU,  becaufe  it  does  not  Ihew 
I  Sid.  314-  *  how  the  letters  patents  became  void^ 
•  Co.  4* 
Cio.  Jac  363.    %  Lev.  115.    i  Ler.  191/   5  Com.  Dig.  •<  Pleader**  (I.  25.)  (a.  V.  i  %.) 

Caft  184*  Hannam  againji  Stephens. 

'^'*"'£,^h  E  J^^^^^^^  ®"  *  ^P^'^  verdia.  A  ftatute  was  ex* 
^^Stt^^m^^^  tended,  and  a  liberate  returned,  but  no  poffeffion,  and  the  conu-. 
letarned  cannot   for  ftill  enjoys  the  land. 

aflign  the  lands 

befoic  lecorery  The  queftion  was,  if  this  is  aflignable. 
in  eieamen^ 

orotberaaioo.  It  WAS  ARGUEoy^r  the  plaintiffy  that  there  is  no  turning  any 

ukdaaiial  eftate  to  a  right,  to  an  intereft  whereon  an  ejedment  may  be 

Jri*   -^  brought,  and  the  poflellbr  removed  :  the  conufor  is  not  a  difteifor 

|iji.*  ^     *  but  at  my  eledion.  (a)    I  have  ftill  all  the  poffeffion  as  I  ever  had» 

I.C.4Mod.4S.  and  that  is  what  the  law  gives  me  upon  the  liberate:  upon  die  re-* 

SC'liik*^?^'  turn  of  the  liberate^  the  conufee  is  then  (aid  to  become  tenant  by 

Co.Xit.  314?  ^*  STATUTE  STAPLE,  and  then  there  is  ♦  an  intereft  in  him  by  agree- 

3  Co. 4. It.  ment  of  the  party  upon  the  concejfit :  it  is  at  leaft  in  nature  of 

J  Bac?Abr^'*^  an  interejfe  termini^  it  is  not  a  mere  right,  but  like  Bracebridge* s 

Jjy^jg.  ^*  cafe,  {b)     In  Ceke  Littleton  (r)  a  leffee  for  years  before  entry,  is 

*  r  IQI  1  '^^  ^  ^^  ^^  '^^  ^^^  tenant  by  fiatide  Jlaple^  and  therefore  tha 

"^  one  is  affignable  as  well  as  the  other. 

Holt  Chief  Jujlice.  The  books  fay,  \i^cn  the  liberate^  is  award- 
ed, the  party  may  enter,  and  then,  from  the  execution  of  the  writ, 
the  party  is  in  poffeffion ;  and  then  when  the  party  goes  away,  this 
is  an  anual  oufter,  and  diis  turns  it  to  a  right :  and  I  have  known 
diis  before  Ellis  Juftice  in  the  circuit,  and  held  not  affignable  for 
want  of  an  adual  entry  and  poffeffion. 

DoLBiN  Jiiftice.  Upon  a  leafe  for  years,  it  has  oftentimes  been 
doubted. 

Eyres  Juftice.  I  was  of  that  opinion  always,  and  have  advifed 
adminift rations  to  be  fued  out  to  the  conufee  upon  that  account,  and 
I  believe  in  this  very  cafe. 

(tf)    Pawlfey  v.  BlaclLfflan,  Cro.  Jac^       .  {h)  Plowden,  423. 
659.      Taylor   t.  Horde,     i  Burr.  60.  (r)  Co.  Lie.  270. 

Alkint  T.  Hordc^  Cowp.  689. 

Heme 
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Heme  againji  Jennings.  Cafe  185. 

A  CTION  on  the  cafe  for  flander,  viz.  thefe  words,  «  He  is  in  Z\^^JjZ  "^" 
*"  "  Newgate  for  an  highway-man/'    Vcrdidl  for  the  plaintiff  on  u  ^^  aT^h'- 

not  guilty  pleaded.  "  way-man,"  it 

not  adionable. 

Mr.  Darnell  moved  in  arreft  of  judgment,  that  the  words  are 
not  ai^onable,  and  cited  Hob.  177.     Cro^  JacbSy. 

Mr.    Northey   /  contra    cited    Cro.   Jac.    154.   247.    536. 
Cro.  Car.  268.  and  Jones  299. 

And  ordered  by  the  Court  to  ftay  quoufquCi  i^c. 


The  King  again^  the  Inhabitants  of  Hornfey.  Cafe  186. 

'T'  H  E  cafe  was  now  moved  again.     Holt  Chief  Jujiice.     The  Prefcntmcnt  for 
being  of  an  highway  is  matter  of  fuppolal,  and  muft  be  denied  *  *»'»«*;way  being 
in  pleading  {a)y  and  fo  held  in  the  cafe  of  Leather^lane,  [h)  **"  °  repair, 

S.  C.  Ante, 

Eyres  Juftice,  You  may  give  it  in  evidence,  for  it  is  the  s!  c.  Fort.  254. 
feme  with  ^  no  park,"  or  "  no  warren."  In  trefpafs  it  is  "not  s.c.4Mod.  ^u. 
guilty."     The  prefentment  is  but  in  nature  of  an  indidlment.  ^*  ^*  '^  ^°^' 

s.  C.  12  Mod. 

Per  Curiam  ordered  to  ftay.  ^3^  j^^j^    ^^ 

S.C.  Carth.    212. 
{a)  See  Afplodall  v.  BrowOf  3  Term  Rep.  265.       {b)  i  Mod.  1 12. 


•  The  King  againft  Cafe  187. 

*  [  292  J 
INDICTMENT  for  foreftalling,  by  buying  at  B i ill n^fgate  of  B\ningfgauz 

^   gfL  ^  free  markec. 

And  held  by  Holt  Chief  Juftice  on  trial  at  nift  fritts^  that 
Ac  party  was  not  guilty  j  for  Billingfgate  was  a  market  time  out  of 
mind,  and  fo  the  party  was  acquitted :  and  bv  him,  were  it  other- 
wife,  all  the  fifli-mongers  were  lir.ble  to  profecutions. 

Note,  this  was  at  the  inftance  of  that  company  againft  a  poor 
woman  that  cried  iiih.  (^) 

{(i)  See  the  ftatutei^  lo  and  1 1  Will.  3.  c.  24.  and  9  Ann.  c  26. 

Trinity 
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The  Third  of  William  and  Mary, 

IN 

THE    king's    bench. 


Sir  John  Holt,  Knt.  Chief  Juftice. 

Sir  William  Dolben,  Knt.    1 

Sir  William  Gregory,  KntX  Jujiices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Hill  agahift  Mills  and  anothen  q^^  133^ 


'ENRY  HILLS,  citizen  and  ftationer  of  London^  made  his  xheoriinwr 
will,  and  conftituted    EUzabhh  his  wife,  and  Miel  Mils  cannot  n^!fe  1 


H 

CKecutors ;  and  gave  the  refidue  of  his  own  third  part  equally  gnntprobate 
to  be  divided  between  Gillamy  his  fon  by  his  firft  wife;  Janus  and  ^J^f  ^ 
Gi9rge  HlUsy  his  fons  by  his  fecond  wife  (his  two  other  childrcp  ^Jed  bydie 
havinjg  been  advanced  by  him  in  his  lifetime)  with  a  claufe,  that  if  teftttor  \  and 
^itfacrof  his  fons  (hould  conteft  or  fue  for  any  thine  contrary  to,  or  to  %^^^^I 
iavalidate  hi^  will,  iiich  h^s  legacy  fhould  be  v(Md.  Probate  of  the  will  ToktaproiMtt 

iMofnt  of  tbt  caeqptor  b^ag  inopablc  by  Uie  cinon  lair,  the  common  law  coomwiU  nant  a  prohl* 

Mtioiw S.  C.iSalk.3^.    S.  C.  CoaaL  1S5.    8.  C.  Skin.  199.    S.  C  ta  Mod.  9.    S.C.Holt, 

|o|.    Cra.  C|f;S9|^    S  69*>>«    iSaUu299.    Sua.  Sj;.    fBuir.fi^a.    i  Bac.  Abr.  6it.    aBa«f 
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Hill  was  granted  to  Jdiel  MiUs^  one  of  the  executors,  and  denied  to  ih^ 

Mills.  ^'i^^^-t  ^<^  being  a  paf:Ji  cojivjci^  [a)  the  convii^on  being  exhibited 
into  court,  and  there  re::iains  with  the  regiftry.  Gil/am  Hil/Sy  one 
of  tlic  children,  and  reiiduary  legatee,  cites  AMil  Adil/s  to  (hew 
caule  wny  tac  probate  granted  to  him,  (hould  not  be  revoked,  and 
adminiftraticn  granted  to  him  the  (aid  Giilar/iy  with  the  will  an- 
nexed. I'i  the  citation,  no  caufe  was  exprefled ;  but  upon  Afr* 
Afiirs  appearance,  the  judge  of  the  prerogative  examines  him,  if 
any  commiffion  was  fucd  out  againft  him.  He  owns  it,  arid  tliat  it 
was  ni;t  fupcrfeded ;  and  then  he  urges,  tliat  his  creditors  had  given 
him  one  thouCuid  pounds.  The  judge  likewife  examines  fome  wit- 
nefies  about  a  mortgage  of  part  of  the  eftate  of  Hi/Isj  \diich  was 
thus :  HIII  in  his  life-time,  had  made  a  mortgage  to  AfiUs  for  a 
thouflmd  pounds,  which  A£IIs  afligned  after  Hi/Ts  death,  &c« 

•  r  204. 1         ^^^    Thomas    Pinfold  then   argued  to  this  effect:  That  ♦ 
I    "t  J     jf^^^   Mills    is    but    a   nude  executor^    and    he    hath   no    intereft 
in   the   tcftator's   eftate  j   and  now,  by  becoming  a  bankrupt^  he 
is  untit  and  difabled  to  manage  another's  eftate,  who  wants  ho- 
nefty  or  conduit  in  his  own;    that  the  ordinary  is   judge   of  all 
this  matter;  that  a  probate  may  be  revoked,  and  the  judge  hath 
power  to  revoke ;  that  if  the  teftator  (ay  that  he  will  not  have  his  ex- 
ecutors to  give  an  account,  yet  the  judge,  upon  confideration  of  die 
circumftances,  &c.  may  call  him  to  an  account,  for  the  judge  may 
order  that  which  the  teftator  would  have  done  upon  knowledge  of 
Unwood  16S,      thofe  circumftances,   Linwood   de  tefiament*  religion,  verba  ra» 
'^^*  tionem\  that  in  the  fame  book  nifi  taiibusj  that  an  ordifiary  may 

.remove  an  executor  deputed  by  the  teftator  when  he  fees  juft  caufe 
for  doing  it,  where  there  i^  a  fufficient  prefumption  of  fraud  j  though 
poverty  if  accompanied  with  diligence,  be  not  fo ;  and  in  the  in- 
sTiTUTES  de  fujpe£ii$  tutoribus^  \i Jnfpe^lus  de  moribusy  he  may  be 
removed. 

Mr.  Ward,  of  the  fame  fide.  That  he  was  but  a  truftee;  he 
had  no  intereft :  and  in  chancery  upon  any  mifdemeanor,  they  do 
often  transfer  the  truft,  there  the  ordinary  is  the  judge. 

I  ARGUED  e  contra  ^2X  tliis  probate  was  not  rcvokable  by  our 
law.  [b)  The  ordinary  here  is  compellable  to  give  probate  to  an 
executor ;  that  the  revoking  it  is  an  altering  of  the  will  of  the  tef- 
tator, and  making  a  ncv/  one  for  him ;  that  the  intention  of  tile 
party,  the  mens  tejiandiy  is  as  ftrong  for  the  conftituting  of  him  ex- 
ecutor, as  for  the  giving  the  fons  their  legacies ;  that  it  was  plainly 
the  exprefs  will  of  the  teftator,  tliat  his  fons  ihould  not  have  the 
conduft  of  his  eftate :  he  gives  it  to  them  fuh  alio  modoy  viz.  under 
the  managery  of  fuch  a  one  his  executor.  Then  as  to  the  bankruptcy, 

{a)  By  3jac.  i.  c.  5.  f.  11.     "Every  Co.  Lit.  134.     Swinb.  349.     Godolp.  85- 

•*  poplfli  lecuiant  convidlcd  of  popiih  re-  But   fee   2    Bulft.   155.       4    Mod.     357. 

«  cufancy   (hall  ftand  and  be  reputed    to  1  Hawk.  P.C.  33.  and  Wcntworth's  Of- 

"  all  intents  and  porpofes  difabled  as  a  fice  of  £x.  17. 

"  perfon  lawfully  and  duly  excommuni-  (^)  See  Allan  v.  DufldaS;  3  Term  Rep^ 

**  cated."     And  an  excommunicated  per-  i:^.  ^ 


fcD  ciumot  be  an  executor  or  adminlAratory 


that 
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that  IS  no  difability  or  breach  of  truft  quoad  his  executorfhip,  for  ^'^^ 
what  he  has  as  executor  the  law  protefis  from  all  forfeiture,  for  an  MiIlli. 
outlawry  afFefts  it  not :  nay,  if  he  be  refolved  into  a  ftatc  of  -dam- 
nation by  excommunication,  that  is  no  difability  upon  him  in  that 
refpeft ;  (c)  an  attainder  of  treafon  or  felony  will  not  any  ways  for- 
feit it ;  the  law  calls  it  not  his,  becaufe  in  another's  right;  if  he 
grant  omnia  bona  fua^  lie  goods  which  he  has  as  executor  will  not 
paf  ;  if  he  releafe  allilebts  due  to  him,  it  will  not  bar  a  fuit  as  ex- 
ecutor ;  the  commiffioners  of  bankruptcy  cannot  affign  any  thing 
but  his  own  eftate,  fo  there  is  no  danger  to  the  teAator  concerned 
by  this  bankruptcy :  Then  as  to  his  fitnefs  to  be  trufted,  the  teftator 
knew  him,  and  judged  him^fit,  aiid  made  him  executor ;  he  is  com- 
pletely and  entirely  fo,  without  any  a<Sl  of  the  court  chriftian ;  the 
probate  is  only  to  capacitate  him  to  fue ;  he  may  pay  debts,  and  re- 
leafe debts  before  and  without  ♦  probate  ;  he  may  do  any  aft  of  ad-  •  [  295  ] 
miniftration  even  without  exception.  Now  no  man  or  court  can 
determine  executorfhip  without  his  own  renunciation  j  he  muft  ftill 
fue,  I  fay  he  muft ;  this  adminiftrator  can  never  bring  an  adion ;  but 
if  he  do,  the  defendant  may  plead  an  executor  made  and  living ;  he 
is  undoubtedly  ftill  liable  for  all  debts :  adminiftrator  is  an  executor 
appointed  by  the  judge,  and  therefore  no  argument  from  thence  can 
affedl  this  cafe  :  it  is  true,  an  adminiftration  to  Forth  was  revoked, 
becaufe  of  his  bankruptcy ;  but  here  is  an  executor  made  by  the 

a,  which  the  law  entitles  to  have  a  probate  of  his  teftator's  will ; 
J  there  never  was  a  citation  for  this  purpofe,  or  any  revocation 
of  a  probate  granted  to  an  executor,  ever  fmpe  the  original  of  ec- 
defiaftical,  or  any  courts  in  England^  &q» 

Sir  Richard  Raines,  the  Judge^  made  a  great  difference  be- 
tween an  executor  and  an  adminiftrator ;  fo,  for  an  executor,  be- 
tween a  nude  executor^  who  is  only  truftee,  and  one  that  hath  in^ 
tereft  by  the  will :  that  the  ordinary  is  to  take  care  that  the  will  be 
performed  ;  the  teftator  made  Mills  executor,  on  luppofal  of  him  to 
DC  s^le  :  now  he  is  a  bankrupt ;  this,  if  known  to  the  teftator,  had 
prevented  his  being  executor;  the  ordinary  is  to  fee  his  exprefs 
will  performed  ;  if  circumftances  alter,  then  his  prefumed  will  muft 
be  obferved,  in  fuch  manner  as  he  would  htve  done  it.   {^d)     The 
judge  fhall  fometimes  fwcrve  from  the  teftator's  appointments,  as  if 
thac  a   man  be  improvident  or  of  ill  manners,  &c.     And  there- 
fore as  judge,  did  revoke  the  probate,  and  granted  adminiftration 
with  the  wUl  annexed  \q  Qillatn  Hill ;  the  other  children  being  be-- 
yondfea. 

Afterwards  Raines  told  me,  that  the  canon  law  looks  upon  an 
executor  in  general,  as  one  that  hath  no  interett,  whofe  province  is 
only  to  execute  the  will ;  that,  by  the  fame  law,  in  cafe  of  a  will  to 
pious  ufes  (and  for  caufe  of  nurture  was  the  fame)  an  executor 

{<)  Co.  Lit.  S34. 

[fy  Seethe  DicstT,  de  adnmlftratjone  et  pcrlculo  t^tor*,  Ub.  3*  trtjc.  3. 
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Hill         is  rcmoveable  for  negligence,  if  nothing  be  done  for  the  fpace 
Mutj.       of  one  year. 

Note,  The  novelty  and  profit  of  this  cafe  engaged  all  thJi 
Doctor's  zeal  for  it,  &c,  fed  niihi  videtur  fore  diffonum  legi 
C99nm » 

And  the  firft  day  of  Michaelmas  Term,  upon  my  motion 
on  a  fuggeftion  of  mis  matter,  we  bad  a  prohibition. 


MicfaaetafiQ 
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The  Third  of  William  and  Mary, 

THE     KING^    BENCH^ 


J&r  John  Holt,  Knt.  Chief  Juftice. 
Sir  W1LJ.IAM  DoLBEN,  Knt.    "J 
Sir  William  Gregory,  Knt.   I  Juftiees. 
jSir  Giles  Eyres,  Knt,  J 

5ir  George  Treby,  Knf.  Attorney  GeneraL 
&>  JOBH  SoMERS,  Knt.  Solicitor  General. 


■«i«p 


hi 


LfCach  and  o'd^tx^againfi  Tboniplbiu  Cafe  i8q« 

£ij/?/r  T/fTW,  2   ^//.  y  ^izry,  if<?//  221, 

S.ROR  b  the  King's  Bench,  upon  a  judgoiciit^  la  the  Com-  a.  being  tenant 
man  Pleas,  for  the  plaintiff  in  eje£hncnt  \  there  brought  by  ^**.^*5f  ^^.  "• 
cf  riwift&f  againft  &ir  Simm  Uach  and  ocheiv  defendants,  SStnd  oAei* 
JipQB  the  donife  of  Ch.  hmch^    of  the  manor  of  BuUwarthy.  fonf>tnd,in 
WhemA  upon  not  guilty  pleaded,  the  jury  find  a  ijpccial  yerdift.         *J^"''  .°[^"^^ 

That  Nicb.  Leach  was  feifed  in  fee  of  the  manor  and  lancjs  in  J  1n?S  ^ml\^ 
^exledatation ;  anid,  by  his  laft  will  in  writing,  bearing  date  Decern-  a  fi^derof " 

.    ^     ^        ^     .  .  the  eftate  to  B. 

«Mioiit  \a%  lenowledge  or  confent  Afterward!  A.  has  »  fon  boro,  and  tbeo  9.  accepts  of  the  funender, 
mciB  Wfm  ri»  cft«te»  and  faficn  a  lecovery.  Tbia  is  a  good  ftirreoder,  alduni^h  it  wa^  not  accepted  untU 
«fter  ^be  birth  of  the  fon  of  A.  and  deftroys  the  coatiagest  remainder  to  hina  in  uil ;  for  the  confent  of 
the  furrenderee  is  implied,  and  being  a  common  law  conveyance  the  bare  grant  without  any  other  a^  divefta 
"Ae  eAatc  out  of  the  furrendevor,  and  "wefts  it  in  the  furrendeice,  .i,.  S.  C.  Carth.  an.  sco.  4tc. 

$.CCdirf^4j8*6S.  S.<:.HQtej57.^i3.^5-  S.  C  3  Mod.  501.  S^C.  a  Sa^k.  427.  565.618.  67  c. 
S.C  3Salk.  300.  S.C.  aVent.  198.  Cro.  Car.  50a.  Jones  405.  a  Roll  Abr.  728.  iChaa.  Qai; 
|0|.    ^  Vem.  189.    J  ^ac.  Abr.  138.    Dqngl.  251.    Feam.  2^.  1^1.  243. 

T  *  bq- 
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LiAcji  bcr  g,  19  Car.  2.  demifed  the  premifles  to  his  brother  SimoM 
TuoMTsoK.  -^^^^^  for  lif^^i  remainder  to  the  firft  fon  of  the  body  of  the  iaid  Si^ 
mortj  and  the  heirs  males  of  the  body  of  fuch  firft  fon ;  and  in  like 
manner  to  the  fecond  and  third  ion,  &c.  and  for  want  of  fuch  ifliie 
,  of  the  faid  Simon  Leach,  the  remainder  to  Sir  Simon  Leach^  and  the 
heirs  males  of  his  body;  and  for  want  of  fuch  iffue,  to  the  right  heirs 
of  Nicholas  die  teftator  for  ever :  that  the  faid  Nicholas  died  feifed 
of  the  premifles,  and  after  his  deceafe  the  (aid  Simon  entered,  and 
became  feifed  for  life,  with  remainder  over  as  aforefaid  ;  and,  being 
fo  feifed,  made  a  deed  bearing  date  23  Ausuft,  25  Car.  2.  fealed 
and  delivered  to  the  ufe  of  Sir  Simon  Leach  (but  he  was  not  prc- 
fent)  which  deed  the  verdict  fets  forth  in  hac  verba j  and  by  it  he 
granted  and  furrendered  unto  the  faid  Sir  Simon  Leachj  and  his 
heirs  and  afligns,  the  faid  manor  and  lands,  and  reverfion  and  re- 
vcrfions,  remainder  and  remainders,  of  the  fame ;  to  have  and  to  hold 
the  (ame  to  the  faid  Sir  Simon  Leach  and  his  heirs,  to  the  ufe  of  him 
and  his  heirs :  and  further,  that  the  faid  Cb.  Leach  (the  leilbr  of  the 
•  [  297  ]  plaimifF)  the  firft  fon  of  the  (aid  Simon  Leachj  wis  born  the  •  firft 
of  November,  25  Car.  2.  and  not  before ;  and  that  Simon  Leachj 
from  the  time  of  fealing  the  deed,  to  the  2Sth  of  May,  30  Car.  2. 
did  continue  pofl^eflTed  of  the  premifTes ;  and  that  then,  and  not  before^ 
Sir  Simon  Leach  accepted  and  agreed  to  the  (aid  furrender,  and  en- 
tered into  the  premifTes ;  and  that  afterwards  the  (aid  Simon  Leachj 
brother  of  the  faid  Nicholas^  the  teftator,  died,  and  the  fajd  Charles 
Leach  the  fon,  after  his  deceafe,  entered  and  made  the  leafe  in  die 
declaration  mentioned  to  the  plaintiff;  who,  by  virtue  diereof,  en- 
tered, and  was  pofTefled,  and  fo  continued  till  the  defendants,  Sir 
Simon  Leachj  and  others,  ejeSed  him.  But  whether,  upon  the 
whole  matter,  the  faid  Simon  Leach  did  furrender  the  (aid  manor  and 
premifTes  to  the  faid  Sir  Simon  Leachj  before  the  faid  Charles  was 
born,  they  doubt ;  and  if  he  did  not  furrender  the  faid  manor  and 
premifTes  to  the  faid  Sir  Simon  Leach  before  the  birth  of  Charles^ 
then  they  find  the  defendants  guilty ;  and  if  he  did  furrender  before 
the  birth,  dien  they  find  the  defendants  not  guilty. 

Powell  Chief  Jufiiccj  and  Rooksby  Jufticej  after  four  argu- 
ments at  the  bar  for  the  plaintiff,  held,  that  it  was  no  furrender,  dQ 
fuch  time  as  Sir  Simon  Leach  had  notice  of  the  deed  of  furrender, 
and  agreed  to  it,  and  fo  the  remainder  was  vefted  in  Charles  the 
fon,  and  not  defeated  by  the  agreement  of  Sir  Simon  after  the  birth : 
and  judgment  there  was  given  for  the  plaintiff"  contrary  to  the  opi- 
Bion  of  Ventris.  {a) 

I  ARGUED  for  the  plaintiff  in  the  writ  of  error.  The  case  ia 
Ibort  was,  Simon  Leachj  tenant  for  life,  remainder  to  his  firft  fon» 
remainder  in  tail  to  Sir  Simon ;  the  tenant  for  life,  before  the  birdi 
of  that  fon,  by  deed,  fealed  and  delivered  by  him  to  the  ide  of  Sir 
^.mony  (but  m  his  abfence,  and  without  his  noticej  furrenders  his 
cfhite  to  Sir  Simon;  he  continues  in  poffeffion  till  after  the  fen  k 

(#)  Ste  the  trgument  of  Vik  t  iii>  %  Vent  x^t. 
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fcorn  ;  then  Sir  Simon  agrees  to  the  furrender,  and  then  entered.—  Leach 
The  Questions  arc  two.  -F/r/?,  Whether  by  the  fealing  of  the  Thommok, 
deed  to  the  ufe  of  Sir  Simon  in  his  abfence,  the  eftate  immediately 
paffed ;  if  fo,  then  the  contingent  remainder  to  the  leflbr  of  tlie 
plaintiff  in  the  original  action,  could  never  veft,  becaufc  the  parti- 
cular eftate  upon  which  it  depended,  was  gone  and  determined ;  the 
confequence  cannot  be  denied ;  for  the  law  is  plain,  that  if  Simon 
Leach's  eftate  for  life  was  determined  before  the  death  of  OjarleSy 
it  is  with  my  client.  Then,  Secondly^  another  queftion  is,  Whe- 
ther the  agreement  afterwards  (hall  not  fo  relate,  *  as  to  make  the  ♦  [  298  ] 
land  pafs  ab  initio  :  but  the  firft  is  that  which  I  rely  on,  (and  in  truth 
I  doubted  the  other,  for  that  no  relation  to  a  precedent  aft  could 
work  fo  ftrong  as  to  diveft  an  eftate  vefted,  which  was  created  by 
conveyance  antecedent  to  the  deed  to  which  the  relation  muit 
be  {b) ;  and  therefore  I  pretended  not  to  argue  that,  but  only  the 
other  firft  queftion,  viz.  That  the  freehold  and  eftate  of  Sitnon^  te- 
nant for  life,  did  immediately  by  the  deed,  veft  in  Sir  Simon  before 
he  had  any  notice,  or  gave  any  exprcfs  afient  to  it ;  and  fo  it  was  a 
liirrender  before  CharLs  was  born)  that  a  furrender  pafles  the  eftate 
immediately,  even  without  any  exprefs  afient,  becaufe  it  is  a  con- 
veyance at  the  common  law  that  needs  no  agreement,  Co.  Lit.  50. 
Coke  enumerates  the  conveyances  that  work  without  livery,  or 
other  ceremony;  he  puts  the  cafes  of  leafe  and  releafe,  confirmation, 
demife  and  furrender,  amongft  the  reft :  whereas,  if  the  explicit 
agreement  of  the  remainder-man  or  reverfioner  were  a  circumftance 
requifite  to  make  it  efFeftual,  he  would  have  mentioned  it,  and  not 
have  numbered  it  with  thofe  that  need  no  other  requifite  than  a  bare 
deed  that  require  no  fuch  aflent.  Then,  if  I  can  make  it  out  to 
your  lordfliip,  that  fuch  common  law  conveyances  need  no  expreffer 
aflentS)  to  pafs  the  eftate  out  of  the  grantor,  and  that  the  rcafons  of 
the  immediate  pafSng  of  the  eftate  in  fuch  cafes,  holds  in  furrcnders, 
as  well  as  other  conveyances,  then  the  inference  will  be  eafy.  Con- 
veyances at  common  law  do  immediately  (oh  the  execution  of  them 
upon  the  grantor's  part)  diveft  the  eftate  out  of  him  who  makes 
the  conveyance,  and  vefts  it  in  him  to  whom  the  conveyance  is 
made.  In  cafe  of  conveyances,  requiring  a  further  acS  befides  a 
deed,  when  all  is  done  on  the  grantor's  part,  the  eftate  pafles  im- 
mediately even  without  aflent  or  notice ;  as  in  cafe  of  Loffmcnts 
made  to  divers  perfons,  and  livery  made  to  one  feoffee  in  the  ab- 
fence of  the  reft  ;  the  eftate  vefts  in  them  all  till  difagrcement ;  and 
lb  is  the  18  Edw.  4.  12.  exprcfsly,  and  the  fame  is  cited  and  agreed 
for  law  in  Mutton's  cafe^  2  Leon.  223.  that  the  freehold  fliall  be 
adjudged  in  them  all  till  they  have  difazreed :  fo  an  eftate  by 
livery  to  a  feme  covert  vefts  in  her  presently  before  agreement 
of  her  hufl>and,  though- the  taking  by  livery  coulJ  import  no 
confent  from  her,  for  flie  was  not  able  to  give  her  aflent  by 
reafon  of  her  coverture,  yet  good  till  ftie  difagree,  Co.  Lit.  3.  356. 
So  it  is  in  cafe  of  the  grant  of  a  reverfion  with  attornment, 
the  fredioU  pafletb  immediately  by  the  deed,   Co.  Lit.  49^1    And 

{h)  Set  a  Term  Rep.  45^. 
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tf  ACflf        the  reafon  fecms  to  be,  becaufe  the  grantor  hath  done  all  on  his  part 
fnouTtov.     ^^  ^^^^  of  a  leafe  for  years,  the  intereft  is  vcfted  before  entry,  and  if 
♦  r     Qo  1    ^^^^^  lefl'or  or  Icflce,  or  bom  die  before  entry,  the  executors  of  the 
L  ^99  J    Jeffec  ftiall  hold  it,  Co.  Liu^b.L  51.  *.     And  if  made  to  two,  and 
one  die  before  entry,  the  intereft  fhall  furvive,  and  yet  till  entry  no 
agreement  may  be  had  of  the  leffcc     The  reafons  why  any  con- 
veyance  diveits  the  eftate   upon   the  execution  of  all  required  on 
the  grantor's  part,  do  aU  of  them  hold  in  cafe  of  a  furrender,  as  well  as 
any  other  conveyance :  they  feem  to  be  three. — First.  It  is  an  ab- 
surdity and  apparent  incongruity,  that  when  a  conveyance  is  com« 
'     pleatly  executed  on  the  donor's  part,  that,  notwithftanmng,  the  eftater 
fhould  continue  in  him,  when  he  hath  done  all  he  can  to  diveft  him- 
fclf  of  it ;  as  Coke  in  i  Infi.  217.  fays,  in  cafe  of  livery,  that  it  can- 
not ftand  with  any  reafon,  that  againft  a  man's  own  livery  and  feifin^ 
fht  freehold  fhcuid  remain  in  himfelf,  when  there  is  a  perfon  capa- 
ble to  take.     Now  it  is  to  the  full  as  unreafonable,  that  the  eftate 
ihould  remain  in  S.mon  Leach  againft  his  own  deed  of  (urrender^ 
^en  he  hath  done  all  he  can  to  part  with  it,  and  nothing  further 
is  required  on  his  behalf^  for  in  cafe  of  a  furrender  by  deed,  and 
fometimes  words  are  as  efFeclual  without  deed  as  livery  in  cafe  of 
feofFments,  I  can  fee  no  reafon  for  a  difference.     In  the  cafe  of  a 
teleafc  to  the  tenant  in  poiTeifion,  the  eftate  vefts  by  deed  immedi- 
ately.    Then  there  is  a  prefiimption  in  law,  that  it  is  for  a  man't 
advantage  to  take  an  eftate,  and  fo  is  it  to  have  his  reverfion  at- 
tached in  pcffleffion :  now  no  man  can  be  fuppofed  unwilling  to 
tiiat  which  is  for  his  advantage:  where  an  a£^  is  done  for  a  man's 
benefit,  an  agreeitient  is  implied  till  there  be  a  diflent.    In  the  cafe 
6[Smallman  v.  Jghorrtnvy  I  Rolls  Rep,  44.1.     J.  S.  and  a  feme  pie 
are  jointenants  for  lift,  they  intermarrj',  and  make  a  leafe  of  thc- 
wife's  moiety  rendring  rent  \  the  feme  diss:  held,  that  the  leafe  binds 
the  furvivor,  becaufe,  it  being  with  a  render  of  rent,  it  is  intended 
to  be  for  her  benefit,  and  fo  good  till  exprefe  difagreement.     Held 
alfo  e  contra  \  that  if  a  feme  covert  grant  a  rent,  die  grant  is  ab- 
folutely  void,  becaufe  it  cannot  be  for  her  benefit :  fo  of  an  obliga- 
tion :  fo  if  an  infant  leafe  land  rendring  rent,  it  is  good  till  difagree- 
ment, but  if  without  render  it  is  void.     A  leafe  made  to  baron  and 
feme  for  years,  \hicfeme  fhall  have  it,  if  fhe  (urvivc,  becaufe  intended 
for  her  benefit,  and  confeqaently  good  till  flie  di&gree,  and  no  need    ' 
of  an  exprefs  agreement  to  make  it  good.     An  aJTumpfit  to  my 
fervant  or  agent  in  my  abfence,  is  good  to  me  tilT  diiagreement, 
Hetlej  176.     Godh.  261.     This  rule  holds  even  in  the  gift  of  goods^ 
*  [  3^^  3   as  is  refolved  in  the*  cafe  of  Butler  v.  Baker ^  3  Cb.  26.  •  j  a  grant 
of  goods  and  chattels  tefts  the  property  in  the  grantee  before  notice. 
A  bond  is  fealed  and  delivered  to  a  man's  ufe,-who  dies  before  notice, 
his  executors  may  bring  an  aftion  upon  it.  Dyer  167.     Which- 
(hews  the  general  reafon  and  intendment  of  the  law,  that  what  is 
for  a  man's  benefit,  it  is  fuppofed  every  man  is  for  it ;  and  I  may  be 
very  confident,  that  Sir  Simon  Leach  was  always  willing  to  have 
this  efhite :  and  as  I  faid  before,  an  eftate  made  to  a  feme  coverty 
vefts  in  her  immediately  till  her  hiifband  difagrees;  and  yet  (he 
cannot  agree  to  bind  herfelf :  fo  is  Hob.  204.    And  in  pleading  it 
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Is  not  neceflary  to  aver  his  aflent,  for  it  vefts  till  he  difagrees ;        Leach 
Swayne  v.  Holman^  Hutu  7,  8.     Now,  nw  lord^  is  there  not  the    -     ^*  ' 
iame  prefumption  and  appearance  of  benefit  to  him  in  reverfion  in    ^"^••'•<>» 
the  cafe  of  furrender  ?  is  it  not  a  palpable  advantage  to  him  to  dc-^ 
termine  the  particular  eftate,  and  to  reduce  his  own  into  poflefEon  I 
and  therefore  there  can  be  no  reafon  why  an  aflent  (hould  not  be  im* 
plied  in  furrenders,  as  well  as  other  conveyances.    Then  further  j 
th^  law  will  not  allow  or  fufFer  the  operation  of  a  conveyance  to  be 
in  fufpence,  and  to  expeft  the  agreement  of  the  party  to  whom  it  is 
made,  becaufe  the  care  of  the  law  is  to  prevent  an  uncertainty  of 
the  freehold :  this  feems  the  great  reafon,  why  a  freehold  caiuiot  be 
granted  infuturo^  becaufe  it  would  be  hard  and  inconvenient,  that  a 
man  fhould  be  driven  to  bring  his  precipe  or  real  a£Uon  firft  againft 
a  grantor,  and  after  he  had  proceeded  in  it  a  great  while,  it  ihould 
abate  by  a  tranflation  of  the  freehold  to  a  ftranger,  by  reafon  of  his 
agreement  afterwards  to  fome  conveyance  made  before  the  writ 
brought  J  for,  my  lord,  this  muft  be  the  reafon,  or  there  is  none  at 
all,  for  there  is  nothing  in  the  nature  of  the  thing  which  can  be 
called  a  reafon  againft  pafling  of  a  freehold  In/uturo ;  for  a  rent  de 
novo  may  be  granted  to, commence  in  futuroy  becaufe  that  being 
newly  created,  there  can  be  no  precedent  right  to  bring  any  real 
a£lion  for  it.  Palmer* s  Rep,  29, 30.     Now  all  the  uncertainty,  which 
the  law  abhors  of  a  freehold,  mull  follow  in  this  cafe  of  a  furrender, 
if  nothing  pafs  till  an  agrecmdht.     Besides,  pray  do  but  confider  the 
convenience  and  inconvenience  of  each  opinion,  and  it  will  be  apparently 
inanifeft,  that  the  balance  is  on  our  fide,  notwithftanding  the  objec- 
tion which  I  expect  to  hear  from  the  other  fide.     Suppofe  in  this 
caScy  a  precipe  had  been  brought  againft  Simon  Leach  the  tenant, 
this  would  have  proceeded  according  to  their  opinion,  and  he  could 
not  have  pleaded  in  abatement  till  Sir  Simon  had  agreed ;  and  after 
a  long  progrefi  in  the  fuit,  he  might  have  pleaded  an  agreement  •    •  f  -jqi  1 
of  5/r  Simon* s puis  darrein  continuance^  and   defeated  all;  and  I  fee  ^ 

no  reafon  why  any  fuch  plea  fhould  not  be  admitted ;  fo  that  the 
ftme  inconvenience,  as  to  the  bringing  of  real  actions,  holds  in  cale 
of  furrenders,  as  of  other  conveyances.   Now,  on  the  other  fide,  you 
&;jr,  that  if  a  precipe  had  been  brought  againft  Sir  Simon  Leach^  he 
might  have  pleaded  his  difagreement,  and  fo  have  abated  the  writ 
by  "  non-tenure."    I  answer.  That  muft  be  agreed  \  but  it  is  no 
greater  inconvenience,  than  the  plea  of  "  non-tenure"  is  in  all 
other  cafes  whatfoever  \  befides,  it  muft  have  abated  the  writ  imme- 
diately, for  he  could  not  have  abated  the  writ  by  any  difagreement 
after  he  had  anfwered  to  it ;  when,  as  in  the  other  cales,  it  might  be 
pleaded  puis  iarr$in  continuance^  and  confequently  after  a  long;  pro- 
greis  in  the  fuit ;  befides,  it  is  mQre  improbable  mat  he  fhould  diia- 
gree,  than  the  other ;  for  an  afient  to  take,  is  the  likelieft  thing  in 
the  world,  fo  that  the  mifchief  to  a  demandant  is  neither  fo  great, 
nor  U^  probable  as  in  their  cafe.— As  to  the  inconvenience  of 
maUnfl;  a  deed  of  furrender,  and  continuing  in  potTeiiion,  and  there- 
by dcftroying  and  defeating  of  recovery,  fettlement,  and  charges. 
I  I  ANSWER,    This  hdds  too  frequently  in  other    conveyances^ 
and  yet  in  tbefc  the  freehpid  vefts  innmediately,  though  a  dilagree- 
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Leacb  mcnt  doth  afterwards  dived  it.  Befidcs,  they  muft  agree,  that  an 
^  *•  ^^  cxprefs  aflent  will  make  a  furrender  cflFeftual,  though  the  furrendcree 
do  not  enter,  and  confequently  though  the  aflent  nuy  be  as  great  a 
fecret  as  the  deed,  yet  it  vefts  the  edate  in  him  ;  fo  that  the  obje&ion 
as  to  ftrangers,  by  continuing  in  pofTeflion,  holds  as  well  in  their 
opinion,  as  in  that  which  I  contend  for ;  for  the  eftate  vefts  before  en- 
try, though  it  cannot  maintain  trcfpafs  before  entry,  and  that  aflent 
of  their's  might  be  kept  as  private,  and  confequently  all  the  mif- 
chiefs  pretended  would  follow,  as  much  as  if  no  expreis  afient  were 
requiutc ;  that  he  is  become  tenant  before  entry,  and  muft  be  fo 
fucd  in  a  precipe^  are  full  authorities,  Bro.  Tit.  "  Surrcnder^^ 
50  Hutu  95. — As  to  THE  OBJECTION,  That  in  cafe  of  a  furrender^ 
an  a6hial  aflent  is  ncceflary,  as  attornment  is  to  the  grant  of  a  rc- 
\  erfion,  or  livery  to  a  feoffrnent,  or  execution  by  entry  in  exchange; 
I  DENY  that  aflent  is  neceflfarv  as  a  circumflance,  but  do^  and 
muft  agree  it  an  eflcntial  to  all  conveyances ;  for  every  convey- 
ance (uppofts,  that  there  are  two  perfons,  and  that  both  aflTent ;  and 
.if  that  aflent  be  denied,  it  annuls  the  conveyance  :  but  that  which  I 
do  affirm  is,  that  it  jis  not  required  as  a  circumftance,  as  livery  and 
•  [  30^  ]  attornment  are,  to  perfe<3  the  convepnce ;  •  for  an  aflent  in  ail 
conveyances  is  implied  in  him  that  takes,  and  this  by  intendment  of 
law  which  is  as  ftrong  as  the  expreflion  of  the  party,  till  the  con- 
trary do  appear,  and  there  is  no  coqvepnce  at  common  law  that 
doth  not  work  immediately  when  the  grantor  hath  done  all  on 
his  part: — but  perhaps  they  object,  that  exchanges  do  not  work 
immediately.  I  answer.  That  ftands  upon  a  particular  rea- 
fon ;  there  muft  be  an  exprefs  mutual  aflTent,  becaufe  there  muft 
»  be  a  mutual  reciprocal   grant,  as  appears  by  Litt.  Se6f.  13.  Fincbs 

Ley.  27.  But  in  cafe  of  a  furrender,  there  is  nothing  to  be  done 
on  the  reverfloner's  part,  but  to  take,  and  that  the  law  intends  a 
man  willing  to  do  till  difagreement  appears.— Objection.  That 
in  copyhold  furrenders  the  eftate  ftill  remains  in  the  furrenderor, 
Frofd'v.  IVeLh^  Cro.  Jac.  403.  Answer.  That  is  founded 
upon  the  particular  cuftom,  and  cannot  be  urged  as  a  reafon  in 
this  cafe;  befidcs,  the  reafon  is  plain  there,  that  the  lord  may 
have  a  tenant  for  his  ferviccs,  and  if  it  fliould  not  be  in  him,  it 
could  be  in  nobody ;  the  cuftom  will  not  admit  it  in  the  cefiui  qut 
life  of  the  furrender,  becaufe  not  fo  much  as  a  prcfentment;  and  the 
lord  is  not  capable  of  having  it,  becaufe  the  furrender  is  quaji  con- 
ditional to  him,  and  not  to  his  ufc. — Objection.  That  this  is  like 
.  to  the  refignation  of  a  benefice,  which  cannot  be  pleaded  as  good 
till  acceptance  by  the  bifliop,  as  Bro.  tit.  Barr.  81.  Noy  147,  Cro. 
Jac.  197.  7  Edw.  4.  16.  9  Ed.  4.  49. — Answer,  That  is  no 
way  to  be  compared  to  this  cafe ;  for  that  is  an  ecclefiaftical  mat- 
ter, and  founded  rather  upon  an  ecclefiaftical  reafon ;  the  refigna- 
tion is  of  the  curfy  rather  than  the  beneficej  though  the  one  folfows 
the  other ;  the  refignation  is  not  to  a  man  interefted ;  the  biihop  ac- 
quires  no  intereft  therein  by  fuch  a  refignation,  it  is  made  to  hira 
as  a  fpiritual  judge  and  fother,  who  (by  reafon  of  his  own  jurifdic- 
tion,  and  the  prieft's  obedience)  hath  power  to  judge  if  convenient 
for  the  church,  and    no  formedoi^  lies  of  a  reaory,  for .  there 
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is  neither  remainder^  reverter  or  defcender  of  that 'i/' perhaps  by  L«acm 
THE  CANON  LAW  the  Ordinary  may  refufe  or  cenfute  him,  if  he  Thomfsom. 
refign  a  cure  he  is  bett  qualified  for ;  and  yet  the  refignation 
of  a  donation  to  one  of  two  founders  enures  to  both.  Falr^ 
child  V.  Gaire^  Cro.  Jac,  63.  Whereas  a  furrendcr  is  quafi  a  de- 
relidion  or  quitting  of  the  land  or  his  eftate  in  it,  and  thereby  the 
reverfion  or  remainder  takes  poiTeflion  immediately,  the  freehold  is 
transferred  •  immediately  for  fear  of  a  fufpence  of  that  freehold ;  there  ♦  [  303  ] 
is  no  fuch  fear  or  care  in  cafe  of  parfonages,  becaufc  they  have 
their  provifion.  In  a  vacancy  the  ordinary  is  to  take  care  for  the 
fupply  of  the  cure,  and  may  apply  the  profits  thereof  for  a  reward  to 
him  that  (hall  adually  ofiiciate  therein.  A  furrender  is  quafiy  a 
grant  of  the  term  or  particular  iftate ;  and  fo  it  is  held  in  the  cafe 
otPetov,  Pemberton^  Cro.  Car,  loi.  And  being  a  grant,  no  man 
can  queftion  but  what  pafles  by  grant,  doth  veit  immediately,  and 
fo  continues  till  difagreement.  A  furrender  ox  Jurfum  redditio  doth 
hot  ex  vi  termini^  import  or  require  any  exprt:fs  agreement  of  the  re* 
verfioner,  only  a  dcreli6tion  of  his  own  eftate  and  his  alTent,  that  the 
other  (hall  take  and  enjoy  it ;  this  is  all  that  the  word  can  import. — 
Objection,  That  there  is  found  in  the  verdiit  an  acceptance  and 
entry,  fuch  a  day,  and  not  before,  and  no  agreement  can  be  intended 
contrary  to  what  the  jury  find. — Answer.  Lconfcfs  there  are  fome 
Xuch  unkind  words  inferted  in  the  verdiil,  but  that  will  not  altej: 
the  cafe ;  for  if  the  law  do  not  require  an  exprcfs  agreement,  no 
more  than  it  doth  an  affent  on  tlie  leflee's  part,  in  cafe  of  a  leafe 
4md  releafe,  then  upon  the  execution  of  all  on  the  grantor's  part  the 
.freehold  pafied,  and  that  immediately ;  and  then  this  finding  no  way 
alters  the  cafe :  for  if  the  eftate  pali'ed  before  the  exprefs  ailbnt,  if 
.upon  the  ^6t  of  the  grantor,  that  adl  being  for  the  reverfioner's  ad- 
.  vantage,  the  law  implied  an  afl'ent  till  the  contrary  appeared  Then 
the  finding  of  the  agreement  doth  no  ways  alter  the  cafe,  and  the 
words  **  and  not  before"  are  repugnant,  and  therefore  void,  becaufc 
the  law  implied  an  affent  at  firft,and  no  difagreement  being  found,  it 
is  a  good  confequence  of  the  freehold  immediately. — Objection. 
That  in  the  pleading  of  a  furrender,  it  is  generally  faid  ad  quod  agree- 
"troitf  and  that  the  forms  of  pleading  Ihew  what  the  law  is  in  that 
cafe,  as  Raft.  Entr.  176,  177.  Fitz.  tit.  Bar.  262.  I  answer 
Fiiftj  Thcfe  are  all  in  actions  which  are  brought  in  a  dif- 
affirmance  of  the  furrender,  and  do  import  a  difjgreement,  and 
therefore  the  defendant  has  no  means  to  bar,  or  avoid  fuch 
agreement,  but  by  (hewing  an  exprefs  agreement  before:  as  in 
debt  for  rent,  the  defendant  pleads  a  furrender  before  the  rent  became 
due ;  the  bringing  the  acUon  was  a  difagreement,  and  therefore  an 
«xpreis  agreement  before  was  pleaded :  fo  in  wafte.  Of  the  (ame 
nature,  is  the  cafe  of  Peto  v.  Pembertony  Cro,  Car,  lOi.  in  replevin, 
.  die  avowry  was  for  a  rent-charge ;  it  is  pleaded  in  bar  of  the 
avowry^  that  the  plaintiff  demifed  the  land  out  *  of  which  the  rent  *  ^  3^  J 
ifliied  to  die  avowant;  the  avowant  replies,  that  be  furrendered 
dimifion.  fired* ;  to  which  the  plaintiff  agreed :  this  is  of  the  (ame 
-  nature  with  pleading  it  in  bar  to  an  a£tion  of  debt  for  rent :  but 
when  the  zSdpa  is  in  purfuance  of  the  furrender,  then  it  is  not 
.  nleadedi  fob  Raftall  Ent.  136..  in  covenant  for  ej^ng  him;  and 
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1kac«  the  defendant  pleads  a  furrender  in  bar  without  any  acceptance/ 
Tnouttov.  *'^^^?  ^^  ^*  "^^  luiiverfally  fo,  for  in  Fitz.  tit.  Debt,  149.  Debt 
for  rent;  defendant  pleads  in  bar,  that  he  furrendered,  by  force  of 
which  he  became  feifed ;  there  is  no  mention  of  pleading  aojr 
agreement,  though  that  adion  was  in  difaffirmance  of  the  furreoder. 
Thirdly^  If  an  agreement  be  neceflarji  to  be  pleaded,  that  is  fulfilled 
by  an  implied,  as  well  as  by  an  expre&  afTent :  fuppofe  kflee  for  life 
ibould  make  a  leafe  for  years  referving  rent,  and  in  debt  for  Ae 
rent,  the  leflee  fhould  plead,  that  the  plaintiff,  before  the  rent  grew 
chie,  did  furrender  to  him  in  revcrfion,  and  he  accepted,  and  ifiiie 
taken  upon  the  acceptance,  and  at  the  trial  it  be  proved,  that  the 
plaintiff  had  executed  a  deed  of  furrender  (as  it  is  here)  to  him  ift 
reverfion  in  his  abfence ;  would  not  this  turn  the  onus  prdkanS  upo^ 
die  plaintiff,  that  he  difagreed  to  the  furrender  ?  furchr  his  agree*' 
ment  prima  facie  would  be  prefumed,  and  then  the  rule  tsjlabiiprit^ 
fwnptio  donee  probetur  in  contrariunu  It  is  not  always  pleaaed  ^ 
And  when  pleaded,  it  is  upon  a  fpecial  reafon,  to  conclude  &  party 
from  diiagreetng*  Fourtbti^  No  argument  can  be  had  firom  thit 
[deading,  to  make  any  forceable  condufion  in  the  point  \  for  admit 
an  expreis  aflent  neceflary,  it  cannot  be  needful  to  be  pleaded  \  for 
if  it  be  a  neceflary  circumftance  to  die  convejrance,  as  livery,  thea 
furfum  reddidit  implies  it,  becaufe  it  cannot  be  a  furrender  without 
it;  as  feoffment  implies  livery,  becaufe  no  fcoffinient  without  k^ 
Cro.  Car,  162.  and  181.  Now  it  is  an  odd  way  of  arguing,  to  infers 
that  the  law  is  fo  in  a  point,  becaufe  the  pleading  b  \o ;  whereas,  if 
the  law  be  as  they  fay,  the  pleading  need  not  be  (b4-<-OBj£criOH« 
The  defcription  of  a  furrender  in  the  books  is  with  an  aflenV 
Cb.  Lit.  337*  That  the  furrendering  is  the  yielding  up  an  eftate 
which  drowns  by  mutual  agreements  between  them,  Perkins^  cap* 
Surrenderj  Se^.  608,  609.  To  this  I  give  two  anfwers.  Fvfflj 
That  every  conveyance  requires  the  confent  of  both  parties,  aiid  an 
agreement  is  neceffary ;  but  the  qiieftion  is,  whether  an  agreenaent  is 
not  intended  where  a  deed  of  furrender  is  made  in  the  abfence  of 
him  in  reverfion  i  whether  the  law  will  not  fuppofe  an  aflent,  till 
*  [  3^5  ]  ^  difagreement  •  appears  ?  If  the  reverfioner  were  prefect,  he  miift 
agree,  or  difagree  immediately ;  and  fo  it  is  in  all  other  convey- 
ances; and  fo  are  all  the  cafes  put  by  Perkins  of  furrenders  made  to 
the  leflbr  in  perfon ;  the  words  of  the  book  are,  "  the  leflee  comes  Vj 
«  theleffor,and  faith  I  furrender:'  Perkins  faith,  "If  the  leffor  do  not 
•*  agree  it  is  void,  for  a  furrender  cannot  be  againft  his  will ;"  this 
may  be  all  true,  and  yet  what  we  contend  for,,  may  be  law  too ;  kx 
by  no  conveyance  can  a  man  have  an  eftate  put  into  him  againfir 
his  wiU  and  by  force :  but  it  will  be  hard  to  ihew  a  book-ca|c  ad^ 
judged,  where  a  deed  of  furrender  is  executed  in  the  abfence 
of  the  reverfioner,  and  that  nothing  paffes  till  he  confents*^  I  do 
agree,  that  a  difagreement  will  null  it,  and  fo  it  will  in  a  cafe  of  a 
l^ife  for  years  made  in  abfence,  fine,  feoSinent,  grant  with  attorn- 
ment, bargain  and  fale,  yet  then  the  term  vcfts  bdbre  agreement  or 
notice.  The  inconveniences  would  be  infinite,  if  a  furrender  could 
not  operate  till  an  expreis  aflent  of  the  (urrenderee,  for  then  no  fitr- 
render  could  );>e  10  an  ua£mty  at  leaft  when  under  the  years  of  cKT-- 
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cretion}  for  if  it  be  a  neceflavy  circumftance,  it  canoot  be  omitted  Leach 
in  any  cafe,  no  more  than  livery  or  attornment  j  fo  although  an  in-  Thomtsom. 
fant  of  a  month  old  is  by  law  capable  to  take  an  eftate^  becaufe  it  is 
for  his  advantage,  yet  he  muft  not  take  a  particular  eftate  upon 
which  he  hath  a  reverfion  expe^ant,  becaufe  it  muft  enure  by  way 
of  furrender ;  and  yet  an  infant  by  our  law,  is  capable  of  being  a 
fitrrenderee,  as  well  as  a  grantee ;  tor  whofoever  is  capable  of  a  fur« 
render,  is  capable  of  a  grant.  Tenant  for  life,  and  he  in  reverfion 
for  life,  may  furrender  without  deed,  and  the  eftate  of  him  in  rever- 
fion ihall  be  furrendered  by  it;  for  it  feems  this  (hall  enure,  as  » 
forrcnder  of  the  firft  eftate  for  life  to  the  nrat,  and  fo  it  is  a  fur- 
render of  an  eftate  in  pofleffion,  37  JJf.  46.  2  Rolls  Ahr.  498.  Now 
here  the  reverfioner  for  life  never  agreed  to  take  any  eftate  from  the 
firft  lefiee.  By  Co.  Lit.  192.  214.  if  there  be  two  jointenants  in 
reverfion,  a  furrender  to  one  enures  to  both ;  by  which  it  is  plain, 
that,  as  to  one  moiety,  the  deed  of  (urrender  operated  without  aflent, 
or  notice,  Bro.  Sur.  39.  Su[^ofe  tenant  for  life  fhould  make  li- 
very upon  a  grant  of  his  eftate  to  him  in  reverfion  and  two  others, 
and  die  liverv  be  made  to  the  others  in  the  abfence  and  without 
Ac  notice  0/  die  reverfioner,  this  livery  furely  fliall  work  imme-- 
diately,  even  as  to  the  whole  eftate ;  ana  if  it  aodi,  it  muft  enure  as 
afiuTOider  for  a  third  part;  fo  is  Brc,  tit*  Surr.  ii.  Suppofe  *  «  r  ^q^  i 
tenant  for  life  of  Black  Acre  (hould  by  leafe  and  releafe,  convey        ^  ^ 

Black  Acre  and  JVhite  Acre  to  him  in  the  reverfion,  whohadi  no  no- 
tice, muft  not  Black  Acre  pafe  till  notice  and  aflent,  and  JVhite  Acre 
pais  immediately  ?  for  Black  Acre  muft  pafs  by  way  of  iiirrcnder, 
and  in  pleading  you  muft  '(zyjurfum  reddidit. — Objection,  The 
cafe  of  Perryn  v.  Aller-^  in  Onen^s  Rep.  97.  It  is  there  faid,  that 
to  make  a  good  furrender,  there  muft  be  an  immediate  reverfion  in 
die  farrenderee,  pofTcfiion  in  the  furrendcror,  ajid  an  agreement  of  the 
parties.  I  answer.  That  cafe  can  be  of  no  authority  in  this  pointy 
for "  that  was  tenant  for  years,  the  reverfioner  for  years  covenants 
and  agrees  with  J.  S.  that  the  tenant  fhould  enjoy  the  land  for  a 
longer  term ;  and  the  queftion  was,  if  that  were  a  furrender  ?  and  held 
not,  and  with  good  reafon;  for  undoubtedly  the  confent  of  the 
tenant  is  neceflary,  and  there  could  be  none  intended,  and  the  tenant 
was  no  party  to  tiie  deed,  but  a  perfect  ftranger ;  and  the  intent  and 
agreement  ot  the  parries  to  the  articles,  was  undoubtedly  that  it  (hould 
not  cxtinguifti  the  other  terni,  and  it  v/as  intended  a  furrender  by 
Bobody;  befides,  there  is  a  better  reafon  than  all  this  given,  viz^ 
becaufe  a  leffer  term  could  not  merge  in  a  greater,  the  reverfioner 
being  but  for  years;  and  Anderson,  and  the  reft,  go  upon  ano- 
jdiQT  notion,  tliat  a  covenapt  between  two,  that  a  third  man  (hall 
cfjoy  land,  is  no  leafe ;  fur|ber,  the  report  can  carry  no  great  au- 
thority mth  it;  the  cafe  is  pddly  put :  a  man  feifed  <^  land  by  teafe 
fer  durty  years  makes^  2tc«  A  grant  of  a  rcverfio^  n^ay  be  with 
attornment  without  aflent  or  notice,  for  attornment  miy  be  in  the 
abfence  of  die  grantee,  by  an  aflent  declared  on  hearing  the  deed, 
which  was  only  fealed  and  d^vered  to  the  ufe  of  J.  S-  G^  Lit.  310. 
Bn.  i*.  Att9r.  40.  Tvoker^s  r^,  2  G>.  68.  Then  i^c  are  Jjere  in  a 
mb  vrbere  is  only  a  contingfit  remainder ^  which  is  but  9  kind  of 

fcittiiUa 
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LiACR       fcinttlla  juris^  and  not  much  favoured  in  law.     Upon  this  furrender 
T«oMFf  OH.     '^^^  h^tn  a  long  and  quiet  poficffion,  and  tWa  marriage  fettlements: 
And  therefore  I  prayed  areverial  of  the  judgment  in  the  Common 
Pleas. 

Note,  I  did  not  argue  the  point  of  relation,  for  that  I  doubted 
it  was  hard  to  maintain  fo  ftrong  a  relation,  the  remainder  being  by 
title  antecedent  to  the  furrender,  it  being  veiled  in  Charles  by  virtue 
of  the  will,  and  fo  paramount  the  furrender  to  which  the  aflent 
mud  relate ;  and  confequently  no  relation  to  that  deed  of  furrender 
ihall  diveft  an  eftate  inverted  by  virtue  or  force  of  a  will  or  convey- 
♦  [  307  ]  ance  executed  before  that:  ♦  if  an  eftate  arife  to  one  upon  a  con- 
tingency, or  a  power  be  referved  upon  a  fine  or  feoffment  to  ukuy 
when  once  raifed  or  vefted,  it  relates  to  the  fine  or  ieof&nent^  as  if 
immediately  limited  thereupon,  i  Co.  133.  156.  If  the  hufband  dif- 
continue  the  wife's  eftate,  and  then  the  difcontinuer  conveys  back 
the  eftate  to  the  wife  in  the  abfence  of  the  huft>and,  who,  fo  iboa 
as  he  knows  of  it,  difagrees  to  it ;  this  (hall  not  take  away  the  r/- 
mitter  which  the  law  wrought  upon  her  firft  taking  the  eftate  from 
the  difcontinuee,  Co.  Lit.  356.  yones  '78;  becaufe  ftie  is  in  of 
a  title  paramount  to  the  conveyance,  to  which  the  difagreement  re- 
lates ;  and  the  fame  rule  holds  for  agreement :  and  of  this  opinion 
was  all  the  Court  of  Common  Pleas ,  and  therefore  I  ftirred  not  this 
point. 

Mr.  Row  argued  /  contra^  that  in  a  furrender  the  mutual  aftent 
of  the  parties  is  neceflary ;  that  a  particular  tenant  cannot  throw  up 
his  eftate,  nolens  vokns  to  the  reverfloner  \  that  a  furrender  pleaded 
without  afTent,  is  ill ;  that  a  furrender  is  like  a  rcfigrtation ;  that  an 
alTent  cannot  be  prefumed  when  it  is  found  that  he  did  not  agree 
till  five  years  after.  He  cited  Winch's  Ent.  ^yj.  Palm.  344. 
Dyer  110.  9  Ed.  3. 76.  Cro.  Jac.  197.  Sid.  75.  Cro.  EUz.  j^. 
31  AJf.pl.^s.  Bro.  tit.  Debty  93,  94.  Kelw.  194,  195.  Dyer 
258.     2  Leon.  192.  , 

Levins  Serjeant^the  next  termjargucd  for  the  plaintifFin  the  writ  of 
error ;  that  the  eftate  pafTes  generally  by  the  aft  of  the  grantor,  Co.\Lit» 
110;  that^even  in  the  grant  of  a  reverfion  it  pafles  between  the  parties 
immediately  j  that  in  releafes  no  confcnt  is  neceflary  :  he  cited  Rqfi. 
Ent.  in  Debt  Releafe^  i.  136.  Co.  Ent.  188.  Dyer  167.  Co.  Lit. 
266.  2  Inji.  674 ;  that  if  a  leafe  be  made  for  years  with  condition  of 
accruer^  the  eftate  pafTes  prcfcntly;  that  exchanges  ftand  upon 
another  reafon,  for  there  muft  be  mutual  aSs ;  that  a  grant  may 
be  pleaded  without  afTent,  and  this  is  fi^und  as  a  releafe  and  grant. 
It  is  true,  the  grant  turns  by  operation, <rf  law  into  a  furrender,  but 
ftill  it  is  a  grant ;  here  it  is  a  good  grant ;  ^ow  there  is  nobody's 
confent  required  to  that,  but  his  own :  here  it  firft  works  as  a  grant : 
then  if  the  eftate  were  out  of  Simon  Leach^  it  matters  not  where,  the 
contingency  is  deflroyed. 

GoLJt^^  contra.     That  the  jury  make  a  fpecial  conclufion,  if  the 

iaid  Simm  Leach  furrendered  or  not,^  which  deftroys  the  notion  of 

' .   •  paffing 
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paffing  as  a  grant :  then,  that  no  eftate  paffes  at  common  law  with- 
out livery,  entry,  or  agreement,  unlcfs  in  cafe  of  an  eftoppel ;  that 
•whofoever  comes  to  an  eftate  by  any  conveyance,  is  called  a  pur- 
chafer;  now  by  Co.  Lit  3.  *'purchafe"  is  where  a  man  comes  to  land 
per  Jon  fait  on  agreement ;  that  even  in  furrend^rs  in  Lw  it  is  the  ac- 
ceptance or  agreement  of  the  •  parties  that  mnkes  them  g<^od  :  he 
cited  2  Rolls  Mr.  787.  12  Edw.  4.  3.  Perkins  tit.  Grants  feSl.  i. 
13  Hen.  7.  26,  27.  Plowd.  87.  B.  21  Hen.  7.  6.  And  there- 
fore concluded,  that  no  aflent  being  had  to  the  furrender,  till  after 
the  birth  of  Charles^  it  was  a  void  furrender. 

HoiT  Chi^Juftici.  As  to  the  words  «*  releafe  and  grant"  in 
the  deed,  they  iignify  nothing ;  for  a  grant  in  this  cafe  could  be  of 
no  avail  without  livery :  though  the  words  of  the  deed  be  *'  grant,** 
yet  it  muft  be  pleaded  as  a  furrender,  and  not  otherwife  :  a  fur- 
render  is  a  particular  ibrt  of  conveyance,  and  agreement  is  neceflary 
CO  perfed  it. 

And  fo  judgment  was  afiurmed. 

And  afterwards  diat  judgment  was  reverfed  in  the  Houfe  of  Lords; 
mnmbus  haronihus  pour  man  clyent.  (r) 


Lkacji 

V. 

TNoHriox« 
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(r)  See  S.  C.  3  Mod.  301.  S.  C.  « 
Vent.  308.  Sec  alio  Show.  P.  C.  151.  ac- 
cord*.  But  the  reverfal  was  contrary  to 
the  opinions  of  all  the  Judges,  except  Ven< 
TSii  Cbhf  Jitjiicf,  and  Atkyss  Chief 
Bsnm.S,  C.  3  Lev.  285.  S.  C.  Carth. 
250.  See  alfo  4  Com.  Dig.  509.  In  Hila* 
17  Tenn»  9  Will.  3.  another  ''je^tmenc  was 
brought  on  a  new  dennife  by  Cbariet  Luicb, 
S.  C.  Corny.  4^.  in  which  there  was  ano- 
ther fpecial  verdi£tfioding, befides the  fa£ls 
at  above  mentioned,  that  Simon  Leach  the 
tenant  for  life  was  not  ccmfos  mentis  at  the 
cioM  of  the  fealing  and  dehvery  of  the  faid 
furrendery  S.  C.  3  Mod.  301.  and  which 
Ik  had  been  induced'to  make  by  his  wlfe*s 
&dicr«  S*  C  Carth.  435.  Two  points 
were  madr,  riasT,  whether  the  furrenderi 
being  made  by  a  perfon  non  tempos  mentis^ 
was  void  ah  initio ;  or  if  nor,  SECONDLVy 
w^Ktba  the  kflbr  of  the  plamtiff  Cbarlts 


Leaehf  cU-ming  by  virtue  of  a  collateral 
remainder^  and  not  as  heir  at  law  to  tht 
devilor,  could  take  advantage  ot  hU  father*s 
lunacy.  S.  C.  3  Mod.  302.  and  Holt 
Chief  JuJHce,  and  all  the  other  judges  of 
the  King*s  Benchi  were  of  opinion  that 
this  deed  of  furrender  was  abfolutely  void, 
S.  C.  I  Ld.  Ray.  315.  and  that  all  perfons 
may  take  advantage  of  it.  S.  C.  3  Mod. 
31 1,  for  being  made  by  a  perfon  non  compos 
mtntu,  it  never  could  have  any  effect  in 
law,  S.  C.  Carth.  436.  except  as  againft 
the  furrenderor  himlcif,  S.  C.  Corny.  47. 
a  writ  of  error,  however,  was  brought  in 
the  Houfe  of  Lords,  where  the  fecond  quef- 
tion  was  again  elaborately  argued,  buc  the 
judgment  was  affirmed.  S.  C  Show.  F.C. 
150.  S.  C.  12  Mod.  173.  S:e  Gilbert*s 
Ufes,  140.  D.)u^l.  50,  and  3  Danvcrs, 
Abr.  164.  flotis. 
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Jxnrjpimp/tf  if 
the  conHdera- 
Qoa  be  execu- 
tory, it  ought  to 
beprrcifely  aU 
ledged  accord- 
ing to  the 
a;;reeioenr,  but 
it*  the  averment 
agree  JuA^M' 
thUlj  with  the 
thing  to  be  per- 
ibnaedy  it  will 
^good  after 
verdia. 
Hard*  xo). 

iSalk.65. 

5  Com.  Dig.  5c. 
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Hilary  Term^  2  JVllUam  and  Mary^  Rolli^y^. 

A  C  TI  ON  on  the  cafe^r^  eo  quod  cum  the  plaintiff  in  Eafter  Tcrov 
in  fuch  a  year  in  the  King's  Bench,  had  recovered  againft  one 
T.  G.  tarn  quoddam  debit,  fix  hundred  pounds,  quam  fim  ihiffity 
pro  mifts^  and  had  fued  a  fieri  facias  to  the  flieriflF  of  m,  diretEled, 
and  divers  goods  to  the  value  of  four  hundred  pounds  were  ieized» 
and  in  execution  detained  by  virtue  of  the  fieri  faciasy  and  the  fuA 
T.  G.  had  p^  and  (atisfied  all  the  nionies  due  on  ^  4td  judgmeott 
except  two  hundred  pounds  for  principal,  and  thirty^ight  pouiMk 
five  ihillings  for  intereft  and  coils  in  obtaining  the  fiud  jiidgncfit^ 
and  levying  execution  aforefaid ;  and  that  one  hundred  pCMinds  #f 
the  faid  two  hundred  pounds  was  in  truft  for  one  J.  F.  And 
whereas  the  goods  and  chattels  aforeiaid  in  execution  iSonbiti^  and 
in  pofieffion  of  the  bailiff,  being  a  certain  agreement  was  had  be« 
tween  the  £ud  {daimiff  and  defendant,  and  the  (aid  T.  G.  vh^  That 
the  faid  defendant  fhould  give  to  the  (daintiff  a  bond  for  pavaienc  rf 
one  hundred  pounds  of  the  fiiid  two  hundred  pounds,  ana  anodier 
bond  for  the  other  one  hundred  pounds  to  die  iaid  J.  F.  and  that 
^e  plaintiff  ibould  affign  and  transfer  to  the  faid  defemknt,  all  tho 
benefit  of  die  (aid  judgment  and  execution  to  his  own  proper  ul« 
without  any  account  to  be  rendered  to  the  (aid  plaintiff;^  and  ftionU 
permit,  and  do,  and  execute  all  diings  necef&ry  thereunto  %  and 
that  the  goods  afore(aid  (hould  be  fold,  affigned,  and  delivered  to 
the  defendant  de  et  ex  bonis  it  cataUis  pred.  ac  motut.  froimdi  fadt 
fhould  on  requeft  pay  the  plaintiff  sJl  his  intereft  and  cofts:  that 
the  defendant  (in  confideration  cf  the  plaintiiFs  promife  to  perfiwra 
his  part)  avers,  that  bonds  were  given  in  punuance  of  the  (aid 
agreements ;  and  that  the  plaintiff  (by  writing  under  his  hand  and 
feal)  did  affign  to  the  defendant  the  judgment  and  debt,  *  and  da^ 
mages  aforefaid,  and  all  the  benefit  thereof  rue  rum  ixuuL.  frtim 
and  made  him  his  attorney  without  account,  to  receive  to  his  own 
ufe;  that  the  defendant  abinde  hucufque  tof  benefic*  pre^  nfc  pm 
execut,  pred,  ad  ufu  fuu*  propr.fme  aliquo  computo  inde  fuer^tui  fm£i^ 
habuit  et  recetit'^  that  the  intereft  and  cofts  amounted  to  thirty^. 
eight  pounds  five  (hillings  and  were  demanded,  and  not  paid.  Nan 
ajfumpfit^  and  vcrdidl  for  the  plaintiff, 

1  MOVED  in  arrefl:  of  judgment,  that  our  promife  was  fpecial  and 
conditional  to  pay  out  of  the  goods  and  chattels,  and  the  money 
thereby  made ;  fo  that  by  the  agreement  we  were  to  pay  nothing  tiU 
the  goods  were  difpoftd  of  by  us :  now,  for  any  thing  thiat  appears  by 
the  declamtion,  the  goods  do  remain  in  our  hands,  and  then  we  wer^ 
not  to  pay ;  for  their  very  averment  fuppofes  it,  v/z.  that  from  fucH 
a  time  hitherto,  we  had  the  benefit  of  the  judgment  and  the  execu-? 
tion,  which  fuppofes  a  (:ontinuan9e  ^  tl)C  goods  i|x  ouf  hafids>  and 
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no  money  raifcd  out  of  the  goods;  and  the  raifing  of  the  monies  ^>«» 
out  of  the  goods,  was  the  confici;iration,  and  that  being  executoryy  ciIVt 
muft  be  precifcly  alledged  to  be  performed. 

But  PER  Curiam  non  allocatur^  becaufe  after  a  verdift. 

And  Eyres  Jffftlce  Ciid,  that  the  cafe  of  Marten  v.  Bowes^  Cro. 
yac.  7.  was  much  a  ftronger  cafe  than  this  ;  and  yet  held,  that  the 
thing  averred,  being  the  fame  in  fubftance  with  the  matter  of  the 
agreement  it  was  well  enough. 

Judgment  for  the  plaintiff. 

The  King  againji  Lady  Oncby,  alias  Truder.  Cafe  191. 

church  or  chapel  for  the  ^^  outlawry  for 


INDICTMENT  for  not  coming  to  ai>y  ch 
^  fpace   of  a  month,  (ontra  formam  fiatutu 


x>  ^       c  "O^  coming  ro 

For    wapt    of  ap-    chu«:h  rewfed 

pevance,  proceis  of  outlawry  ifiues,  and  an  exigent   is  returned  fornotftacb^ 
thcrcupoin.  '^'  ^-» 

^  County 

The  defendant  brings  a  writ  of  error  to  reverfe  the  outlawry,  and  ^eW^il^iiT/Sr 
|fae  error  which  I  afligned  ore  tenus  was  the  ufual  fault,  in  not  faying  the  county. 
the  county  court  was  held  fro  conutat.  {a)  »  roU.  Abr. 

802. 

sRoIl.  Rep.  51.     I  Keb.  50.  2  Keb.  iiS*   i  Vent  108.     2  Shower,  6p*    3  Mod.  89. 

Objection  p/r  Curiani.     The  3  Jac.  !•  c.  4.  f.  i6.    That  no  An  outlawry  on 
indicbiien(>  &c.  nor  any  proclamation,  outlawry^  w  other  proceed-  J"  mdiament 
ing  diereupon  ihall  be  avoided,  difcharged,  or  reverfed,  by  reafon  of  trchurchrmay 
any  de&ult  in  form,  or  lack  of  form,  or  other  defe<St  whatfoever,  be  reverfed  for 
<*  other  than  by  dired  traverfe  to  the  point,  of  not  coming  to  <*c^cftof  form. 
«  church,"  whereof  fuch  perfon  or  perfons  ihall  be  indi£^ed,  but 
the  fiime  indi&ment  (hall  (land,  and  be  in  force,  and  be  proceeded 
upon,  any  ftich  default  of  form,  or  other  defe<^  whatfoever  notwith* 
fiandiiig. 

To  die  which  I  anfwered,  at  another  day,  that  it  is  true,  the 
ftatute  includes  oudawry  and  proclamation,  and  *  fays,  none  of  *  [  310  J 
tfaem  ihall  be  annulled  for  any  lack  of  form ;  but  if  that  conftru£lion 
be  made  of  it,  then  it  will  be  inconfiftent  and  contradi£tory  in  itfelf. 
^ow  this  is  all  but  one  entire  fentence,  and  the  whole  muft  be 
fsdcca  together  \  the  latter  words  muft  explain  or  controul  the  for- 
mer, die  no  outlawry  can  be  reverfed  at  all,  but  upon  conformity ; 
whereas  the  ftatute  (ays,  "  other  than  by  dircdl  traverfe  to  the  pomt 
^  of  .'not  coming  to  cfaurch|"  and  that  the  indictment  (hall  ftand 

(«)  See  the  cafe  of   Rex  v.  Wilkes,  500.  and  the  Court  feemed  to  think  that 

4  Burr.  25*7.  where  an  outlawry  was  re«  it  would  not  now  prevail  \  but  the  outlawry 

wiied  beomiiifin  ihe  flieri0*s  return  to  the  was  reverfed  on  anothei'  poiot :  and  in  th« 

oqpia  am  frackmutmt^  the  name  of  the  cafe  of  Roc  v.  TsuJiif  the  writ  o/pruis'm 

ooyoty  in    which   the  county  court  was  mation  required  the  flierifF  to  proclaim  the 

fitaated    was    no(  ftated ;     and    becaufe  parties  in  open  court  in  the  flieriff's  comnty^ 

tbe  cmmty  ^ovrt'was  not  Aoted  to  be  held  not  faying  county  cm/rt,  and  held  good. 

**  fir  Ike  emmftf**  This  otgeaioB  was  alfo  4  TeOD.  Eep.  521.  539, 
ta£ea  ja  Rex  v.  Banin^tooy  3  Term.  Rep, 

X  good, 


28S 


KlHG 

Ombt. 
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good,  which  admits  it  may  be  rcvcrfcd ;  but  then  the  party  muft 
plead  not  guilty  to  the  indiftment.  Several  outlawries  were  rc- 
vcrfcd in  the  Lord  Scrogg's  time.  I  con£?fs  I  cannot  remember 
that  iK>tice  was  taken  of  this  obje6lion. 

But  at  laft  the  outlawry  was  reverfcd,  and  .(he  pleaded  not  guilty, 
and  this  per  totam  Curiam, 


Cafe  192, 


jtars  of  two 
^ufes,  the  one 
»rcv  and  the 
ether  o/^}  un- 
rtrlrt  cfte  pte- 
mifics  for  fcvcn 
yf*rs,  "  ex- 
«*  ccpting  and 
••  relenriiig 

•*   THE  WEW 

*<     R0W5I   tog 
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Cudlip  againjl  Rundli. 

Trinity  Tcmij  3  THUiam  and  Mary^  Roll  646. 

T^ECLARATION  in  cafe /r^  ^^  ^wa/  the  plaintiff  on  the 
^^  twenty-fifth  of  March,  36  Car.  2.  was  pofleft  of  an  houfc 
with  the  appurtenances  for  a  term  of  years,  then,  and  yet  to  come; 
and  being  fo  pofleft,  did,  by  indenture,  dcmife  tlic  premifles  to  the 
defendant  for  fevcn  years  then  next  enfuing;  by  virtue  v^ereof  the 
defendant  entered,  and  was  thereof  pofleft ;  and  fo  being  pofleft,  and 
the  plaintiff' poliiirt  of  the  rcverfion  thereof,  the  defendant  afterwards, 
the  8th  November  in  the  year,  &c.  ignemfuum  in  domo  tred.  tarn 
negligenter  cuftodivit^  that  the  hcufe  was  burnt,  to  his  damage  of 
three  hundred  pounds.  The  Defendant  pleads  non  dimifit  nado  et 
forma  prout  quenns  narr,     Iffue  thereupon. 

The  jury  find,  that  the  plaintiff  on  the  twenty-fifth  of  March, 
was  pofleft  of  thepremiffes  for  a  certain  term  of  years,  then  and  yet 
to  come ;  and  being  fo  poffefled  by  indenture  then  made,  in 
confideration  of  the  rent  and  covenants  thereinafter  mentioned, 
he  did  ''  demife,  grant,  and  to  form  let  for  herbage  pafture  and 
^<  tillage  to  the  faid  defendant  his  executors  and  affigns,  all  that 
<^  oncmcflbage  or  tenement  with  the  appurtenances  commonly  known 
"  by  the  name  of  Ugbcare  fituate  in  Tavijfacky  and  then  in  the  tc- 
«  nure  of  the  faid  Cudlip  or  affigns,  together  with  all  houfes,  out- 
"  houfes,  ftrudurcs,  waj's,  waters,  watercourfes,  profits  and  commo- 
«  dities  thereunto  belonging,  or  in  anywife  appertaining,  excepting, 
«  and  always  rcfcrving  out  of  the  faid  demife  and  leafe,to  the  plaintiff 
"  his  executors  and  adminiftrators,  the  •  houfe  commonly  called  The 
'*  New  Houfc^ncw  built  upon  the  premifles,  for  the  ufe  only  of  the  fa- 
<<  thcr  of  the  (aid  pi  .intift'  and  himfclf,  and  their  wives  and  fiunity  t# 
*'  live  in,  if  they  pleafe,  but  not  to  be  let  to  anv  perfon  or  pcrfons 
«'  whatfocver,  and  at  all  other  times  when  they  IhaJl  not  dweU  there 
**  to  be  ufcd  by  the  defendant,  his  cxecutoris  and  afligns ;  and  al(b  ex- 
«^  ccpt  one  nurfery,  with  the  trees  therein  growing,  to  the  ptaintiffv 
*'  his  executors  and  vifligns,  during  the  term  after  mentioned ;  to 
*'  hold  the  premifles  (except  before  excepted)  to  the  defendant  his  exe- 
*'  cutors  and  afligns  for  feven  years,  &c."  That  at  the  time  of  the 
leafc  made,  there  were  two  houfes  upon  the  premifles,  one  old  one, 
and  one  new  built ;  that  the  new  built  houfe  only  was  burnt ;  that  at 
th3  time  of  the  fire,  the  defendant  was  in  poffeflion  of  the  new  built 
houij  (except  one  room  which  the  plaintiff  had)  and  that  the  new 
PUwd.  19. 195.    Co,  Lit.  47.    Dyer  103.    4  Co.  64.    Cro.  ^^,  <•  37a.  517.    Shep. 
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built  houfe  was  buirit  by  fire  made,  and  negligendy  kept  by  the  de-  Cudli> 
fcndant  in  that  part  of  the  houfe  then  in  his  pofieflion,  et  Ji^  ^c.  to  runoli 
his  damage  one  hundred  pounds  ;  et  ft  for  the  defendant  pro  defend. 

For  THE  PLAINTIFF.  There  have  been  many  queries  ftarted  in 
this  cafe  at  the  bar,  and  by  your  lordihips.— //>//,  Whether  this  adlion 
lies  againlt  an  under  LJfee.^-^Secondly^  If  there  be  any  reverfion  in  the 
plaintiff  to  found  this  action. — TJnrdly^  If  this  be  fuch  a  deniife  as 
we  have  declared  on,  fuppofing  it  a  tenancy  at  will,  if  that  fo  found 
maintains  our  declaration ;  nay,  if  here  be  any  demife  for  years  ; 
•  and  this  laft  I  {hall  endeavour  to  maintain.  First,  If  this  new  houfe 
did  pafe,  or  was  excepted.  And  with  fubmillion,  my  lord,  it  is 
not  excepted,  becaufe  the  exception  is  qualified.  We  are  here  in 
the  cafvi  of  a  leafe,  where  every  word  is  to  be  fo  conftrued  as  to 
hive  a  due  and  full  ftnfc  if  the  rules  of  law  will  permit  it ;  and  no  fuch 
conftruction  is  to  be  made  or  allowed  as  fhall  rejedl  or  make  void 
any  part  or  claufe  of  the  deed,  if,  by  any  other  conflruftion  confif- 
tent  with  the  rules  of  law,  they  may  be  made  to  have  a  fenfe.  And 
this  is  a  rule  in  all  laws,  and  in  our's  efpecially,  for  which  I  might  cite 
many  cafes.  Now  *  tliefe  words  "  for  the  ufe  of,  &c."  muft  be  void  If  •  [  312  J 
their  conllrudtion  hold,  for  then  they  are  of  no  fcrvice ;  whereas,  I 
fay,  thefe  words  ihall  qualify  the  fcnfe  of  the  general  word  "  ex- 
^^  cept,"  and  then  the  term  and  intereft  pafles.  But  a  liberty  or 
nfagi  is  referved  to  the  leflbr.  It  is  true,  the  firft  words  are  ' 
ftrong;  but  then  the  fubfequent  ones  explain  their  fenfe;  the  in- 
tent is  to  be  gathered  from  the  whole  contexture :  the  words  fub- 
fequent explain  their  meaning,  ^^  and  at  all  other  times  the  lefTee,  his 
"  executors  and  afligns  are  to  have  it,"  that  plainly  denotes  an  intereft 
vefted  to  be  their  intent,  which  Ihould  go  in  fucceilion  to  the  parties 
reprefentative  j  whereas  the  benefit  of  the  ufe  to  the  leflbr  v/as  only 
perfonal,  and  extended  no  further  than  to  him  and  his  father:  no  words 
of  intereft  ufed,  nor.fo  much  as  executors  are  there  named.  Then 
the  next  exception  fhews  their  different  meaning,  v/z.  "  except 
"  during  the  term."  There  was  a  total  exception  defigned  of  the 
nurfcry,  here  is  only  a  perfonal  occupation  referved,  which  only 
doth  amount  to  a  covenant ;  and  the  different  form  of  penning, 
fhews  the  different  intent  of  the  parties  in  the  feveral  exceptions ;  fo 
that  the  intereft  of  the  thing  was  never  defigned  to  be  excepted  in 
the  firft ;  for,  if  fo,  then  they  would  have  ufed  the  fame  words  as 
in  the  laft  ;  and  this  anfwers  the  objciSlion  of  the  "  except  as  before 
**  excepted"  in  the  habettdum^  for  that  is  fafficiently  fulfilled  by  the  ex- 
ception of  the  nurfery,. which  is  total  and  complcat,  and  during  the 
whole  term.  That  this  exception  ought  to  be  conftrued  according  to 
the  fcnfc  I  would  put  upon  it,  there  is  the  reafon  of  the  law  for  it.  He 
agreed,  that  thefe  words  ufed  in  a  will,  may  give  an  intereft,  and 
pafs  the  thing  to  be  ufed,  and  fo  is  Mattheiu  Manning's  caffj  8  G?. 
94.  becaufe  of  the  intent,  but  that  implies  it  fhould  be  otherwife 
in  a  deed ;  nay,  though  it  ihould  pafs  the  thing  itfelf  in  the  cafe  of  a 
grant,  yet  it  will  not  referve  it  in  an  exception,  for  that  the  words 
of  an  exception  are  the  words  of  the  leffor,  and  to  be  conftrued 
moft  ftrongly  contra  proffnntem^   and  fo  is  Bro*  tit.  Except.  pL  2. 

Vol.  I.  U  4-ffr«.8, 
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CuDixf        4  Hen.  S*pl.  I.  and  the  cafe  of  Ive  v.  Sarrij  Cro.  Eliz.  522.  does 
^'^  ^       contradiA  as  to  the  exception  of  woods,  that  {tat  excepts  the  foil. 
Yet  it  muft  be  agreed  ilill,  that  an  exception  is  to  be  conftnied 
moft  ftrongly  againft  the  exceptor,  becaiifc  his  words,  Pl^wd.  loj. 
171.      In  wills,  covenants,  and    aS  agreements,   (and  a  leafe  is 
but  an  agreement)  the  latter  part  (hsul  explain,  qualify,  reftraiil^ 
or    enlarge  the   general   words   precedent,   efpecially    if  in   one 
fentence.      The  books  are  plentiful  in  this  matter,  whether  the 
reftri£Hve  words  arc   precedent  or  fubfequent,  as  in  Dyer  240. 
#  r  o|o  1     termor  *  for  years  afl^ns  his  term,  and  covenants,  that  he  hath  not 
«    made  any  former  grant,  or  done  any  thing,  whereby  the  (aid  a£- 
fignment  (hould  be  impaired  or  fruurated,  but  that  the  affienees 
might  quietly  enjoy  without  the  difturbance  of  any  perfon;  neld, 
that  the  general  words  (hall  be  reftrained  and  limited  by  the  expo- 
fition  of  the  particular  ones.     So  Dyer  255.     Condition  to  (ma 
the  obligee  quietly  to  hold  the  lands  during  the  term,  and  that 
without  the  trouble  of  any  perfon ;  held,  that  the  general  words 
(hall  be  reftrained  by  die  particular.     Nor  is  there  one  cafe  to  the 
contrary:  Sir   Geo.   TrenchariPs  cafe^  IVincb.  91,  92.  and   Lift* 
Rep.  92,  95.     Covenant,  that  he  was  feifed  in  fee,  and  that  he  had 
power  to  fell,  and  diat  no  reverfion  was  in  the  crown  notwithftand- 
ii^  any  a&  done  by  the  covenantor ;  the  laft  word$,  ^  nptwidiftand- 
**  ing  any  aS,"  do  reftrain  the  general  fenfe  of  both  the  former  cove-  . 
Hants.     And  in  all  the  cafes  on  this  topic  it  is  agreed,  that  die 
general  (hall  be  reftrained  by  the  particular,  if  they  are  but  one 
entire  fentence ;  here  they  are  undoubtedly  but  one.     The  cafe  of 
Gaimford  v.  Griffith'^  i  ,Saund.  6o.  aerees  that  point.      In  that 
cafe  of  Sir  George  Trenchard  as  reported  by  Littleton  there  arc  many 
cafes  quoted  which  deferve  not  a  repetition  before  your  lonUhip. 
Then  this  exception  feems  repugnant,  and  therefore  void,  as  if  I 
grant  totam  partem  pifcar*  mei  falvo  mihi  pifcario  meo  \    this  is  a 
void  exception,  becaufe  repugnant  and  contrary  to  the  firft  grant, 
Bro.  tit.  "  Rcfervat.**   23.     Grant  of  twenty  acres,  refcrving  or 
excepting  one,  are  void  becaufe  repugnant^  Co.  Lit.j\.j.    Leafe  of  a 
manor  except  the  courts  and  profits,  exception  void.     Moire  870. 
Dyer  96,  97.     Exprefs  authority  is  Dyer  264.     Leafe  of  an  houfe 
in  Fleet  Jlrect^  with-  all  chambers,  cellars,  and  ftiops  thereunto  be- 
longing, except  the  fliops  for  his  ufe ;  and  held  a  void  exception, 
and  that  for  two  reafons,  both  which  hold  in  our  cafe,  vix.  the  iirft 
per  Dyer,  the  exception  was  but  fpecial  and  temporary,  viz.  during 
the  occupation  and  ufe  of  the  leffor  himfelf,  and  the  premifles  were 
leafed  generally.      Then  secondly,  the  ftiops  were  by  exprefs 
words  demifed ;  it  was  exprefely  (aid  "  all  ftiops,"  and  the  excepdon 
beingcontrary  to  the  exprefe  words  of  the  grant  is  void  ;  and  this 
was  Dyer's  opinion  contra  Weston.     And  then  at  laft  is  added, 
St  fie  fuit  opinio  aliorum  juflicariorum  tandem.     This  is  dired :  but 
I  confefs,  that  Mr.  Row  did  cite  i  And.  52.     And  there  the  cafe 
(by  the  name  of  Homeby  v.  Qifion)  is  otherwife  reported ;  but  my 
Lord  Dyer  fays,  that  fuch  at  length  was  the  opinion  of  the  other 
juftices;    fo   that    on   firft   argument,  the   opinion  might  be  as 
•  [314  ]     Al^;>£RS0N  puts  it.    Befides,  his  reports  ^  are  imperted;  tbey 
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take  notice  onlv  of  the  reafon  of  its  being  fpecial  and  temporary,  Cudlif 
as  idle  and  void.  Befidcs,  there  was  a  total  ufe  referved ;  here  it  Rum^Jh 
is  **  at  other  times  for  the  defendant  and  his  affigns,"  and  he  takes  no 
notice  of  the  argument  from  the  repugnancy,  which  is  the  ftronger 
reafon  of  the  two:  it  is  true,  the  report  of  Novel  Bendlowes  181^ 
is  agreeable  to  Anderfon  \  but  that  is  plainly  miftaken,  for  it  refers 
to  Jjy^r,  which  fee  accordingly,  whereas  it  is  plainly  with  us :  but 
to  fupport  the  authority  of  Sytr^  there  is  the  opinion  of  my  Lord 
Hohart  exa£Uy  concurring,  who  quoted  this  cafe  outof  my  Lord  Dyer 
as  good  authority,  in  his  argument  in  the  cafe  of  StukeUy  v.  Butler^ 
which  was  Hilary  Term,  12  Jac.  i.  it  isfoL  170.  and  feveral  others, 
tCenfm  v.  Reading'^  Cro.  Eiiz.  244.  2  KolL  Abr.  454.  where  fpe- 
cially  exprefled  before  die  exception  made,  as  in  the  cafe  of  un- 
derwoods refenrations  and  exceptions  fhall  be  void,  rather  than  the 
intent  of  the  grant  fhall  be  fruftrated,  as  Dorril  v.  Collins^  Cro. 
Eliz.  6i  jirden  t).  Dennis^  Lane*s  Rep,  68,  69.  7  Hen.  6.  pL  43. 
Out  of  a  general,  a  part  may  be  excepted,  but  not  a  part  out  of  a 
certainty.  Dyer  97.  And  the  true  realbn  is,  becaufe  the  intent, 
where,  apparent,  fliall  never  be  &lfified ;  where  it  is  not  particular, 
aneicception  may  explain  it 

Secondly,  Then  if  here  be  any  reverfion  in  the  plaintifF.     That  On  t  dccliw 
appears  well  enough,  for  it  is  faid  that  the  plaintifF,  being  pofTelled   **'on  >°  '•^« 
dF  a  certain  term  of  years,   he  made  him  a  leafe  for  feven  years^  [jff\^^offcifti 
by  virtue  whereof  he  entered,  and  was  poflefled :  "  that  the  plain-  oft  term  of 
"  tiflF  being  polTefTed  of  the  reverfion  thereof  for  a  certain  term  of  ye«"»  "<*  ^ 
«  years,'*  which  could  not  be,  if  he  had  affigned  the  whole  term.  [[  fo,^2ltir^'^ 
Further,  the  jury  find  us  poflefled  of  the  reverfion  for  a  term,  then,  years,  it  ihaU 
and  yet  to  come,  which  was  at  the  time  of  the  finding.     There  are  ^  intended  that 
no "  words  of  affignment  of,  &c.  but  only  of  a  grant  and  demife.  -^thrpUintiff. 
It  muft  now  be  intended  fo,  fince  the  jury  have  found  a  particular  DougU  iSj. 
matter,  and  referred  it  to  the  court,  every  thing  elfe  ought  to  be 
intended,   according  to  Goodale*s  cafej  5  Co.  96,  97.     I'he  court 
on  a  fpecial  verdiS  fliall  never  doubt  of  any  thin^,  but  that  which 
the  jury  doubt  ofy  and  have  referred  to  their  coniideration,  and  all 
other  matters  (hall  be  fupplied  and  intended.     Here  the  iflue  is  non 
ditmjity  and  the  jury  have  found  a  deed  of  denriife  in  confideration 
of  a  rent  referved,  and  that  could  not  be,  if  his  term  were  no  longer 
dian  feven  years :  and  they  find,  that  upon  the  demifed  premiiies, 
there  were  two  houfes,  and  their  conclufion  is  fpecial ;  "  if  by  this 
**  indenture  the  houfe  pafled,  then  for  the  plaintiff;  if  otherwife,  fof 
*<  the  defendant."  Therefore  all  other  things  fliall  be  intended,  as  in 
the  cafe  of  Caftle  v.  Hobbsj  Cro.  Car.  21,  22.  and  Saund.  v.  Rich^ 
Styles  278,  279.     Special  verdi£l:  on  a  will,  the  dying  feifed  of  the 
devifor,  fhall  be  •  intended.— -But  of  this  point  the  Court  made  no    *  [  31S  ] 
doubt,  though  the  Chief  Justice  at  firft  obje£ledit. 

Thek,  that  this  aftion  lies,  was  agreed  by  Row,  and  mufl:  be  An  aftlon  oa 
h  if  the  houfe  pafled  by  the  leafe ;  for  the  reafon  of  the  Countefe  of  ^^^  \^^^^^ 

keeping  a  fire,  &c.  Tiei  by  a  leflce  for  Tears  againft  hii  uniir'kjfet,  ■  Dyer  121.3  Lev.  356.  5  Mod. 
181.  4  Mod.  11.  Noy*s  Max. 44.  Skin.  68i.  i  Salk.  13.  19.  Corny.  Rep.  31.  z  Bl.Com.  431.  i  Bac 
Abr.  55.  xfi.  Ld.  Ray.  i%%.  %  Wilf.  145.  '  I>o«fil.  183.  i  Term  Rep.  12. 430. 480. 53  j.  a  Tenii 
&ep.  166.  %%%. 
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Salop*s  cafej  5  Co.  13.  and  Cro.  EUz.  777^  784.  was,  becaufe  tenant 
at  will  was  not  liable  for  permiflive  wafte,  either  by  common  law, 
or  by  ftatutc;  and  the  leflbr  was  fcifed  in  fee,  and  not  liable  over  for 
any  v.'afte  done  :  but  here  is  a  leflee  for  years  under  us  ;  if  he  were 
affignee  of  the  whole  term,  no  wafte  lies  againft  us,  but  only  againft 
the  affignee  for  waftc  done  after  the  afiignment,  Co.  Lit.  54.  2  Injf. 
302.  becaufe  he  is  the  holder.  But  we  are  in  the  cafe  of  an  under 
leafe,  and  it  muft  be  agreed  that  wafte  lies  againft  u?,  Lewkner  v. 
Ford^  I  Lecn.  48,  49.  and  the  cafe  of  Swetton  v.  Cajhey  Teh,  36, 
37.  There  exprefsly  held,  that  it  lies  not  againft  an  under  leflee 
for  a  Icfl'cr  term,  and  that  becaufe  there  wants  an  immediate  privity> 
and  confcqucntly  it  muft  be  againft  us  :  the  very  form  of  declaring 
in  the  cafe,  is  in  Hern's  Plead.  1 61.  and  fo  adjudged,  fVeft  v* 
Trudcy  Cro.  Car.  187.  Jones  224.  and  Jeremy  v.  Lowgar^  Cro.  Eliz. 
461.  Nor  can  I  fee  any  reafon,  why  it  fhould  not  lie  againft  a 
tenant  at  will,  for  we  are  liable  over  in  that  cafe,  which  is  the  true 
reafon  the  books  go  upon,  [a) 

But  fuppofing  the  houfe  excepted,  and  then  the  defendant  but 
tenant  at  will ;  if  this  finding  maintains  our  declaration  ?  This  I 
waved,  becaufe  I  was  of  opinion,  that  it  was  a  material  vari- 
ance. 

Mr.  Gold  however  argued,  that  if  at  will,  the  verdi<Sl:  is  for  the 
plaintifF,  and  the  leafe  only  an  inducement,  and  not  of  the  fubftance, 
and  the  modo  et  forma  is  not  material  in  this  cafe ;  and  cited  Clare 
V.  PepiSf  Cro.  EUz.  41.  i  Leon.  68.  Kaire  v.  Deucarty  Owen  91. 
O?.  Lit.  281,  282.  and  Hyden's  caje^  Cro.  Jac.  328. 

To  which  Mr.  Row  e  contra  infifted,  that  modo  et  forma  in  this 
cafe  were  of  the  fubftance  of  the  ifTue,  and  that  this  was  another 
demife ;  and  that  tenancy  at  wii/^  and  for  yearsy.  were  quite  diffe- 
rent, and  cited  Dyer  260,  and  2  Rolls  709. 

And  THE  Court  was  of  this  opinion,  and  that  the  cafes  in  the 
2  Rolls  Jhr.  707.  pi.  44  &  58.  were  ftrongcr  than  this,  and  Hob. 
72.  And  in  this  cafe  they  ought  to  prove  a  demife  for  fcvcn  years : 
though  it  muft  be  owned,  that  if  a  man  enter  by  agreement,  he 
bcconves  tenant  at  will ;  and  ce/luy  que  trujl  is  fuch. 

Tremaine  Serjeant  argued  on  the  other  fide  on  the  point  of 
deception,  only  as  I  did,  viz.  that  as  to  repugnancy  there  was  none, 
becaufe  it  is  general,  "  all  the  houfes  and  ftruaures,"  and  then  the 


(tf)  By  i^  Ceo.  3.  c.  73.  f.  46.  «  no 
<*  adlion,  fuir,  cr  proccfs  what  foe  vcr  fliall 
•*  be  bad,  maintained,  or  pr*fecuted  againfl 
•'any  pcrlun  in  whofc  houfe  or  chamber 
**  any  fire  ihall  accidentally  begin,  or  any 
«*  recoropcncc  be  made  by  fuch  perfon  for 


"  any  damage  fufTcrca  or  occafioned  there- 
'*  by.  But  it  is  provide^',  that  nothing  in 
"  the  a^  confined  ihall  extend  to  detcat 
**  or  make  void  any  contraQ  or  agrecmcut 
"  made  between  landlord  aad  icnanl.** 
See  33  Ceo.  a.  c.  30.  f.  23. 
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cxcepdon  of  one  is  well  eiwagh.     Then  it  is  excepted  ♦  to  the  Crmur 

piaiiin:?LnJ  his  cxecurars  **  to  be  ufed  bv  him,"  which  intends  the  »^^, , 

intcreit,  sad  not  hirc:T  i3e  u!i :  men  tn;rte  worcs  **  rxx  to  be  iet  or  ^  p     ^  -i ' 

fet,'*  import  za  inieretl ;  ror  if  oaly  the  ule  were  intexKied,  ihca  tbe  *"  "^ 
words  "  nx  to  be  :?t"  vrould  be  idle. 

Afierwnrds  the  Court  gave  their  (pinion  feverally. 

Eyres  'J-^Jzlze.  That  it  is  no  demilc  of  the  nta:  hsij}  for  fevca 
jcars :  the  ne*-  hiu:"^  is  pbinly  excepted  out  of  the  d:rm;fe,  though 
there  fcrccs  to  be  a  qualincatioa  of  the  exception,  and  there  niay  be 
a  laving  ou:  of  die  ik^Tie,  Oj^^h  2D.  This  qurJifirarion  oaly 
amounts  z-*  give  a  ttr-Lncy  ut  will  to  the  defeniai.t.  It  is  at  the 
pleafure  cf  tiic  leiTor,  weather  Lie  lelTec  ihill  enjoy  it  for  die  tenn, 
or  any  part  thereof:  arid  thcreforie  it  is  only  dedaiativ::,  how  the 
le&r  agreci  to  ufe  that  home.  But  no  term  pa^  to  the  defendant 
by  it,  and  ^erefore  tne  defendant  muft  have  judgment  for  him^ 
though  I  think  the  plaintiff  might  have  declared  right. 

Gregory  Jufllzt  was  of  the  fame  opinion.  I  think  Ae  acton 
lies  ;  for  the  thing  fpeaks  itfelf »  for  the  plaintiff  had  a  longer  term 
in  it,  and  that  is  loft.  'Jzrus  224.  But,  I  think,  the  excepdon  gcxxi^ 
and  no  ways  repugnant  to  the  deed.  If  the  thing  did  not  pals  by 
the  general  words  of  the  grant,  the  exception  v^-ould  be  ufele&. 
And  Djer  reports  noi  the  cafe  fo  well  as  ^ixdtrfin  and  BfnJLnj^xs. 

DoLBEK  adidaa*  I  think  it  an  exception,  and  therefore  not  a 
demiie  for  Icven  j-e^rs. 

Holt  Chief  JufiUe.  I  think  Ais  new  houfe  abfolutely  excepted 
out  of  the  demife.  The  words  are  as  foil  an  exception  as  can  be. 
The  words  afterwards  are  no  maimer  of  qualification  of  the  words 
of  the  exception,  but  only  declarative  o^  what  purpoles  it  \V2&  for. 
An  exception  may  be  qualified,  as  it  may  be  for  part  of  the  term  ; 
hut  if  a  leafe  or  aiSignment  be  for  years,  with  an  exception  of  the 
new  houfe  for  life,  this  exception  is  void,  i  Jnd.  52.  is  our  cale  in 
point,  and  good  law,  and  there  held  a  good  exception,  and  qualified  ; 
in  Dyer  it  was  held  a  void  exception,  but  for  another  reafon,  becaufe 
lepugnant.  Now  it  is  true,  you  cannot  except  that  which  was 
particularly  and  exprefsly  granted,  but  then  the  grant  is  only  in 
general ;  the  cafe  of  Millir  v.  P ratty  Dyer  264.  in  die  m^r^in,  { 
lake  to  be  good  law. 

Judgment  for  the  defendant, 


XJ  3  Mo^djtr:^ 
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Cafe  193. 
•[317  ] 


In  an  action  by 
'  the  mdorfet 
agaiaft  the 
drawer  of  a 
bill  of  exchange, 
sfthedeclara. 
tion  aUe4ge  the 
Caftom  to  be 
that  the  drawer 
is  liable  on  non- 
payment by  the 
acceptor,  and  it 
appears  that  the 
bill  was  not 
prefented  until 
after  it  was  due, 
yet  the  plaintiff 
ihall  recover  ; 
lor  the  drawer 
always  remains 
liable,  and  the 
letting  forth  of 
the  caftom  ihall 
be  rejc£led  at 
liuplufage. 

S.C.Holty  313. 
S.  C.  12  Mod. 

Ante,  J  29 
I  Vent  1 53. 
1  Lev.  298* 
Lut.  892* 
Hard.  486. 
5  Mod.  367. 
1  Salk.  128. 
Skin.  346. 
^arth.  83.  510. 
2.  Ld«  Ray.  992* 
1542, 
Stra.  214. 

3  Burr.  1687. 

4  Com.  Dig. 
344. 

3  Bac.Abr.614. 
Cowp.  571. 
Dougl.  55   250. 
Kyd  00  Bills, 
116. 

1  Term  Rep. 
167. 

2  Term  Rep, 
713- 


*  Mogadara  againfi  Holt, 
^rlmty  Ternty  3  WiU.  i^  Maryy  Roll  197. 

T\  ECLA  RATION  in  cafe,  on  a  bill  of  exchange,  and  fets 

^^  forth,  that  the  city  of  London  here,  and  the  town  of  Rotterdan^ 

abroad  in  foreign  parts,  are,   and  time   out  of  mind,  have  been 

ancient  vills,  and  that  ttuo  ufances  and  a  half  in  any  bill  of  exchange 

direded  by  any  merchant  in  London^  to  any  in  Rotterdam^  was,  and 

time  out  of  mind  ufed  to  be  Hvo  months  and  a  half  from  the  date  of 

fuch  bill.     That  there  is  a  cuftom,  that  if  any  merchant  in  Zoir-r 

don  draw  his  bill  or  bills  on  any  merchant  in  Rotterdam^  payable  ta 

any  merchant,  or  order  \  and  if  the  merchant  there  accept  any  fuch 

bill,  and  before  acceptance,  or  after,  the  merchant  to  whofe  order 

die  money  is  direded  to  be  paid^  doth  indorfe  it  to  any  other  merchant,' 

and  that  other  merchant  indorfe  it  to  fome  other,  and  the  merchant 

to  whom  the  bill  is  direded,  accept  it  after  fuch  indorfement,  and 

fail  in  payment  to  the  merchant  to  whom  indorfed  at  the  time 

limited  for  pa3rment,  whereby  the  bill  becomes  protefted,  and  notice 

given  thereof  to  the  drawer,  that  in  fuch  cafe  the  drawer  becomes 

liable  to  pay  the  fame  with  damage  to  the  indorse.      That  the 

defendant  9  Nov.  1688,  drew  two  bills  of  exchange  of  the  lame 

date,  and  for  the  fame  funis  on  Edward  JVilUamSy  payable  to  the 

order  of  Hartopp  for  three  hundred  pounds  value  of  himfeif ;  that 

Harioppi  the  fame  day,  indorfed  it  to  Marques  i  that  Marques  die 

fame  day,  indorfed  it  to  the  plaintiff;  that  the  plaintiff  afterwards, 

viz.  8  February   1689,  Jlylo  novo^  gave  notice  to  fVtlUamSy  and 

he  then  accepted  it;  that  f Williams  failed  to  pay  it;  that  by  reaibq 

thereof  afterwards,  viz,  tjie  faid  8  February,  the  bill  was  protefled^ 

of  which  protefl  the  defendant  had  notice  the  28th  of  April,  1689, 

and  did  not  pay  it,  to  bis  damage,  &c,     The  dcfenda^it  demun^ 

generally. 

I  ARGUED  for  the  defendant-,  that  the  declaration  was  ill,  be- 
caufe  they  had  declared  upon  a  cuflom,  which  was,  if  the  bill  dirawn 
at  two  u^ce  and  a  half,  and  accepted,  and  not  paid  at  the  time, 
then  the  drawer  was  liable.  Now  the  h^  alledged  was  a  bill 
fo  drawn,  accepted,  and  protcfVed  after  the  day  of  payment  was  ex- 
pired, and  therefore  not  within  their  ^uftom  i  that  the  proteji  flioid^ 
have  been  for  non-acceptance  within  the  time,  and  then  the  party 
ought  to  have  the  bill  tendered  to  him  within  ♦  the  time ;  that 
here  they  had  not  any  acceptance  at  all  within  their  cuflom ;  that 
the  cuftom  was  for  an  acceptance  within  the  time,  and  failure  of 
payment  at  the  time,  and  there  could  be  00  fiailure  of  payment  by  that 
cuftom,  but  upon  acceptance  before ;  that  here  the  cuftom  was 
part  of  the  cafe  ;  that  they  had  fet  it  forth  fpecially ;  that  they  ha4 
declared  of  all  the  fzAsyJecundum  confuetudiiHm  pred,  and  that  virtuU 
€onfuitucC  prcd.  the  de^ndant  l)ecame  chargeable,  and  in  confideraT 

»  vtio^ 
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tion  thereof  affimpjit  i  that  though  the  cuftom  of  merchants  fliould  Mocaoara 
allow  of  a  proteit  after  the  time,  yet  here  they  fail,  becaufe  they  Holt. 
have  declared  of  a  cuftom  to  which  they  apply  ail  their  fails,  which 
does  not  quadrate;  that  if  a  man  declare  upon  an  act  of  par- 
liament, and  fet  it  forth  otherwife  than  it  is,  yet  if  his  cafe,  and 
the  a(^  he  fets  forth  do  not  agree,  it  is  ill.  Now  here  the  ufances 
and  half  were  expired  in  January,  and  the  days  of  grace  allowed  ia 
fuch  cafes  were  but  threes  aqd  therefore  the  judgment  ought  to  be 
for  the  defendant. 

Holt  Chief  yujlice  doubted,  becaufe  he  faid  the  law  of 
merchants  made  him  who  was  the  drawer  liable,  though  the  accept- 
ance were  after  the  day;  and  then  doubted,  if  they  were  not  bound 
to  take  notice  thereof  as  part  of  the  law  of  the  land ;  the  which  I 
thought  new  and  ftrange,  becaufe  many  judgments  had  been  arreft- 
ed  after  verdict  for  variances  between  the  cuftom  and  b&  alledged, 
but  never  doubted  upon  a  demurrer  but  it  was  ill.  And  though  in 
die  cafe  oi  Carter  v.  Devenijhy  [a)  which  he  quoted  to  me,  it  had 
been  adjudged  that  the  cuftom  need  not  be  alledged,  yet  in  a  decla- 
ration it  was  always  ufual  to  fet  forth  the  cuftom ;  and  when  they 
had  done  it,  it  was  part  of  their  cafe.  But  afterwards  they  feve- 
raUy  gave  their  opinions  for  the  plaintiff*. 

Ey.RES  y^/V^for  the  plaintaffl  Though  the  plaintiff"  hath  al- 
ledged a  cuftom  contrary  to  his  fadt,  yet  that  is  but  furplufage ; 
for  it  is  no  more  than  the  law  of  merchants,  and  that  is  jus  geniiutn^ 
and  we  are  to  take  notice  of  it,  and  cited  2  Rolls  Rep.  113.  Pal- 
mer's Rep.  Rex  V.  Cofack^  Co.  Lit.  183.  Telv.  136.  Now  if  there 
be  no  accident  happening  or  intervening,  by  the  parties  breaking,  or 
^e  like,  the  drawer  is  chargeable,  though  the  prefenting  of  the  bill 
and  proteft  were  after  the  day;  for  by  the  law  of  merchants- it 
need  not  be  tendered  within  the  time* 

Gregory  and  Dolben  Juflices  of  the  fame  opinion,  that  the 
judges  are  bouiid  to  take  notice  of  it,  and  he  needed  not  to  have 
allied  a  cuftonu 

•  Holt  Chiefjuflice,     The  time  is  well  enough  by  the  law  of  4  Com.  Dlj. 
merchants,  and  that  is  the  fame  with  our  law ;  now  by  that  the  244. 
drawer  is  chargeable  by  the  ^  value  received;"  [b)  for  though  it    ♦  [  319  ] 
were  not  paid,  or  the  bill  prefented  within  the  time,  yet  it  ought 
fiill  to  be  paid ;  but  if  he  do  not  tender  and  protefi  at  the  day,  and 
there  be  a  break  in  the  mean  time,  the  party  lofes  his  money  \ 
odierwife  if  po  particular  damage,  {c) 

Judgment  for  the  plaintiff*. 

(«)  Aate,  page  127.'  the  cafe  of  White  y.  Ledwick,  Bayley  ott 

\k)  It  feemt  now  to  be  fettled  that  the  bills,  App.  N.  3. 

imds  <<  Talne  received**  are  nottteceifary  {  [c)  See  i  Stra.  441.  515.  649.   %  BU 

fw  theyiMBly  import  that  the  bill  was  made  Rep.  747.     i  Term  Rep.   170.  714.  and 

upon  M.^mlMsbU  cnfidtr^tkm,  which  the  law  Kyd  on  Billi  of  ExchaDjre,  37.  79.     Reu 

Fort.    iSi.      8  Mod.  267.  chard  ▼.   Bolknan,    i   Term  Rep.  405. 


Poft.  497*    s  Ld«  fLMj.  i^u  1556.    and       Rogets  y«  Stephens.  2  Term  Rep.  7 1 3. 

U4  Phyler 
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Cafe  194. 


Dire£(lon  of 
writ  of  error 
to  an  inferior 
court. 

S.  C.  Ante,  145. 
A  plaint  entered 
in  an  inferior 
court  after  thi 
mkdkathn  <'  in 
*•  the  court  of 
•*  our  lord  the 
**  now  king, 
«  &c  i«  bad." 


A  cpnti  nuance 
in  an  inferior 
court  muft  ftate 
before  whom 
the  next  court  is 
to  be  held. 

$.  C.  Ante,  145. 

S.  C.  3  Salk. 

330. 

5  Com.  Dig. 

««  Pleader/" 

(V.  3 ) 


Difcontinuance 
of  firoccfs  is 
helped  by  ap- 
pearance. 

J  Roll  Abr.4^5, 
Cro.  Jac,  284, 


[  320  ] 


Phyler  againjl  Bofon. 

Michaelmas  Term^  2  IVllL  fsT  Mary^  Roll  250. 

^f  O  W  a  new   writ  of  error  was   brought  direfted  '^  Ballivrs; 
civitaf  noftra  ExoN.  ^/  eorumcuilibet^  quia  in  record^  it  coran^ 
lallivisj  &€.'*     And  fo  right  returned. 

The  writ  was  to  reverfe  a  judgment  in  trover  after  a  yerdift  ii\ 
the  (herifF's  court  in  Exeter. 

The  first  exception  taken  by  Mr.  Carthew  was,  that  the 
plaint  is  entered  15  December  1688,  in  cur^  dom,  regis  yac,  2^. 
And  fo  all  one  as  in  cur*  pred*j  which  is  ill,  becaufe  of  the  abdi-^ 
cation. 

To  which  I  ANSWERED,  that  by  the  aft  of  continuance  of  pleas 
and  the  term,  &c.  "  All  bills,  plaints,  judgments,  and  proceed- 
*'  ings  in  courts  of  cities  or  towns  corporate,  or  any  other  infe- 
**  riour  courts,  and  all  other  executions  thereupon  had  fince  ele- 
**  venth  of  December,  and  before  the  thirteenth  of  February,  (hall  be 
"  good  and  eftc6tual  in  the  law,  as  if  the  faid  late  icing  had  rcmain- 
^  ed  in  the  cxercife  of  his  regal  power  5"  fo  by  that  it  is  well 
enough  for  the  ilyle  of  the  court. 

Secondly,  That  there  is  a  difcontinuance.  Becaufe  th^t  the 
dies  datus's  are  ad  prox,  cur,  tenend*  tali  die^  and  do  not  fay  before 
whom  the  court  is  to  be  held  ;  and  for  it  cited  Rajlah  and  Coke\ 
entries. 

To  which  I  ANSWERED,  it  is  true,  it  muft  be  faid  before  whom 
the  court  is  held,  but  it  need  not  be  in  the  dies  datus ;  it  is  well 
enough  if  it  be  in  the  ad  quam  quidem  freJiLi'  cur,  and  fo  ic  is  hcre^ 
and  lo  are  die  precedents  in  thofe  books. 

The  THIRD  that  Aereis  a  difcontinuance  for  want  of  an  eiconceditur 
upon  the  imparlance  prayed  from  the  9th  to  15th  of  Fcbruar),  there 
being  only  a  petit  licertf  inter loquendi ;  and  that  ad  qnam  the  parties 
appear,  but  no  dies  datus  or  conceditur. 

To. which  I  ANSWERED,  that  that  is  helped  by  appearance  after- 
wards, or  at  leaft  by  the  verdift.  By  the  cafe  of  Swift  v,  Noft^ 
Sid.  173.  difcontinuance  of  procefs  is  helped  by  appearance;  m 
Marjhafn  v.  Anderfon^  2  Keble  34.  want  of  dies  datus  is  helped 
by  the  verdift  ;  in  Rawlins  v.  Higgins^  2  Keh.  715.  held  error  in 
judgment  for  the  defendant  otherwife  not;  in  Green  v.  Cuhet^ 
2  Keb.  626.  difcontinuance  ♦  aided  by  verdift  in  inferiour  courts, 
and  in  Mollineux^s  cafe^  Cro.  Jac.  236  y  but  an  cxprefs  authoritjj 
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>s  C»U  V,  Greeny  2  Saund.  257.  by  the  judges  in  thchoufe  of  lords,       P«yL£a 
that  the  ftatutes  of  Jeofails  do  extend  tp  iiiferior  courts ;  that  they       «  ^* 
^are  helped  by  21  Jac.  i.  c.  13.  ^*^^* 

And  of  this  opinion  wjis  aljl  the  court,  an<)  the  judgment  Stituteofy*. 
vas  affirmed,  for   that  the  difcpntinuance  of  procefs  is  helped  at  /"'*  «tpn<i  ta 
common  law  by  appearance,  aiid  a  difcontinuance  pf  court  is  helped  I'^Lct!  57^^** 
«ifter  verdi<5  by  the  ftatute  of  Tcofails ;  and  fo  tlicy  held  in  another  i  Com.  D\§, 
cafe,  this  term,  of  JValwin  v.  Smith.  See  JeJTon  v,  Laxon^  Cro.  Car.   34^- 
?54.  I  Rolls  Abr,  486.  779.  {a)    '  Daugi.„j. 

{a)  By  5  Ceo.  i.  c  13.  after  vcrdift  in  bill,   writ  original  or  judicial,  or  variance 

any  cou.t  of  record  in  England  or  fVaLs^  from    the  fletlaratioii,  or  other  procvcd- 

jiidgroent  (hzW   not  be  ilayed  or  reverfcd  ingt* 
IV/  a^Jf  default  of  /arm  orjuhfiapa  in  any 


Jefferyes  againji  Legendra,  Cafe  195. 

Hilary  Term,  2  fFilL  &f  Mary,  Roll  659, 

DE  C  L  AR  ATION  in  cafe,  upon  a  policy  of  aflurancc  on  a  i"  a  poHcyof 
fhip'  called  The  Olive  Branch,  from  London  to  Naphsy  S|["'i^'^°r* 
and  fets  forth  the  policy  in  hue  verba,  by  which  the  fliip  v/as  war-   dllto^Nap!^" 
ranted  to  depart  with  convoy  \  and  avers,  that  being  loaucn,  ihe  departed   warranted  to 
^om    London    towards  Naples  cum  et  jub  pra/uiio  navis  guerrina,   ^^r^rtwith  >< 
That  afterwards  (he  v^as  taken  at  fea,   and  loih     Non  ajjumpfit  words^«  depart 

pleaded*  wthconvoy*' 

mean  that  ihe 

The  Jury  find,  that  the  defendant  figned  the  policy ^r^^/;  tliat  convoy  for'^ic 
the  (hip  departed  with  convoy;  that  the  (hip  was  feparated  from  whcJcvoytgcj 
the  convoy  by  ftrcfs  of  weather  in /^^  Z)^tt;»x ;  that  (he  was  driven  ^J^' ''^^^»«  .'^ 
into  Foy\  that  ihe  (waiting  for  convoy)  did  afterwards  go  out  convoy  for' the 
expecting  to  meet  the  convoy,  fuppofsid  to  be  coming  from  Torhay  j  voyage  Uooi 
that  the  wind  was  fair,  that  the  convoy  was  not  come  up;  that  (he  f ^'^'^<"'» *»^  »• 
could  not  return;  that  (he  failed  on;  and  that  afterwards,  ten  leac^ues  ftrefs  of  leather 
off/ (he  was  taken  by  a  French  man  of  war.  and  loft  dur- 

ing fuch  fepa- 

Tremaine  Serjeant   for  the  plaintiff.     That   here  the  adven-  Tardi'oVthV" 
ture  is  ^o  begin  at  the  loading  of  tlie  goods,  which  is  before  the  convoy,  without 
departure ;  that  thefe  are  mutual  agreements ;  that  they  ou^ht  to   T^  <^<^»*uit  in 
bring  their  adion  according  to  the  opinion  of  the  cafe  of  i//W  v.  Ldc'IIi^iters  l^c 
Knightley,  upon  the  policy,  where  the  (hip  was  warranted  to  be  in  i'«^**"« 
the  Downs  \  that  here  the  warranty  was  performed,  /.  e.  a  departure  S.  c.  3  Lev. 
from  London ;  that  what  the  rnafter  hath  done,  is  confident  with  his  |*°' 
duty,  and  it  is  found  he  ufed  his  utmoft  endeavour ;  and  that  there  s.  c.  Sa'Sk?*^^ 
was   no  defeult  in  him :  that  fuppofmg  it  a  condition  precedent,  yet  443- 
it  is  exprefsly  found,  that  (he  departed  with  convoy;  that  the  fuft  ^•^'•^0^,465. 

S.  C.  Carth. 
2 1 6* 
%  Ron  Abr.24S.     Skin.  3.     »  Vem.  176.     Stra.  1250.  1165.     Ld.  Ray.  732.  840W      8  Mod.  66.  2-0. 
')QMod.'77.  tSy.     3  Bac' Abr.  6oo«     i  Burr.  547.     3  Barr.  2237.      Cowp.  601.  ^ 

reparation 


i9* 
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Skin.  54* 
1  Ve«ey,  J 17. 
Park  on  Ma- 
line  InAirancet 
ck.  I. 
Park  338. 
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fqwration  was  by  the  perils  of  the  fea ;  and  that  the  convoy  is  the 
king's  ihip,  {a)  and  not  at  the  plaintiff's  command. 

E  CONTRA.  In  the  arguments  in  this^afe  I  mzdcsiquere.  First, 
What  is  the  meaning  of  thefe  words,  «  depart  with  ♦  convoy^^ 
whether  going  out  with  convoy,  or  going'the  voyage  widl  convoy? 
Secondly,  Whedier  that  be  a  conditional  part  of  the  agreement, 
fo  as  that  the  infurance  obliges  not,  unlefe  it  be  performed,  or  if 
they  are  mutual  ajfumpfits}  Thirdly,  Whether,  fuppofingita 
condition,  or  part  of  the  agreement^  it  be  here  found  to  be  here 
performed  ? 

As  to  THB  FIRST.  This  policy  is  but  a  parol  contra^,  zxki  dut 
between  merchants  and  traders,  and  in  Aich  cafes  the  words  are  to 
have  a  reafonable  intendment :  it  is  to  be  conftrued  according  to 
the  mind  of  the  parties  expreflfed  by  thefe  words,  and  thde  words 
are  to  be  interpreted  "according  to  the  nature  of  the  thing  and  die 
fubjedl  matter  about  which  fuch  words  arc  ufed.  Now  the  fubjeS 
matter  here,  is  a  voyage  from  London  to  NapUij  the  undertaking  is 
an  infurance,  or  promife,  to  anfwer,  or  iadsfy  for  fuch  lofles  as  fliall 
happen  in  this  voys^e ;  thefe  additional  words  <^  warranted  to  depart 
with  convoy,"  if  of  any  ufe,  are  to  leflen  and  diminiih  the 
adventure  which  the  infurer  undertakes.  Now  this  is  a  reftiidive 
claufe,  and  qualifies  the  force  of  the  general  words  which  are  in 
the  body  of  the  policy,  v/z.  «  all  perils;"  and  if  anyodierconflnic- 
tion  be  had  for  it,  it  mufl  be  immaterial :  and  it  is  a  rule  in  all 
conftrudtions  of  devifes,  awards,  contrails,  or  agreements,  that 
every  word  is  to  have  a  meaning,  if  poffible,  and  fuch  fcnfe  is 
to  be  made  thereof,  that  every  claufe  (hall  have  its  due  force, 
and  that  according  to  the  intention  of  the  parties ;  I  need  cite  no 
authorities  for  thefe  plain  rules.  Now  if  the  flrid  literal  fenfe  of 
the  word  ^^  depart,"  be  taken  in  this  cafe,theQ  that  claufe  is  ufelels  i 
for  to  depart  from  London^  there  is  no  need  of  convoy ;  for  in  our 
own  harbours  (gratias  deo)  we  are  fafe  enough ;  and  to  depart  ia 
the  flridt  fenfe,  is  to  break  anchor,  fet  fail,  and  leave  the  port  of 
London :  nay  take  it  in  the  mofl  flrii^  fenfe,  and  conflrue  it  without 
any  latitude,  and  it  is  only  to  leave  the  city  of  London ;  for  London 
only  fignifies  the  city,  unlefe  you  intend  it  according  to  the  fubje6l 
matter,  and  then  the  port  is  meant,  which  reaches  no  further  than 
the  Hope,  or  thereabouts.  It  mull  therefore  be  meant,  **  go  with 
•*  convoy,"  as  **  depart  in  peace,"  fignifies  "  peace  attend  you.^  Dece^ 
dere  muft  have  terminus  a  quo,  and  terminus  ad  quern  botb^ 
efpecially  in  this  cafe,  for  otherwife  it  would  be  ^  to  depart"  indefi- 


{a)  By  ''  convoy**  is  meant  certain 
ihlps  of  force  appointed  by  government  in 
time  of  war  to  fail  with  merchantmen 
from  their  port  of  difcharge  to  the  place 
of  their  deftinacion.  PoAlethwait^s  l)ic- 
tionar  y,  title  **  Convoy.**  Park*8  Law  of 
Marine  Infurance,  338 ;  for  it  is  not  every 
Allele  Oiip    of  war  which  ch^fps  to  take  9 


merchant  ihip  under  its  prote^oo  that  wiU 
conftitute  fudi  a  convoy  as  a  warranty 
means,  but  it  muft  be  a  naval  force  under 
the  command  of  a  perfon  appointed  by  thq 
government  of  the  country  to  which  they 
belong,  Hibbert  v.  Pigon,  £aAer  Tenoa 
23  Geo.  3.  Park  on  Int  339  and  541. 
note  (*) 

pitdy^ 
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AitdT,  and  dicn  dcpirturc  upca  laother  voyigc  with  cooroy,  wmld    JirriETis 
fiilH  the  Words ;  which  wis  ncr-r  i-iictxscc :  now  tiserc  muft  be  an    i^^^^^^^ 
intcodsxstf  for  the  pert  of  LzmJsv  a  fus,  whr  cot  fx*  the  /stTKf  a/ 
^tum  the  Topge  is  dc£g3=d  :       Ai^  ths-e  is  all  the  reason  in  the 
world,  frooi  the  oamre  cf  t^e  thtnei  for  the  *  time  intendm^air  in   *  £  3^  2 
both.     Reafoo  £iTSy  it  mufl  be  in  a  vorige,  and  in  this  rojage^ 
and  this  vopge  ts  Irom  L:^J§n  to  Kjfies^  /^j?  the  (loie  realba 
h<dds  for  the  ooe  as  weii  as  tor  die  other.     The  method  in  the  civil 
bw,  for  dt£:eming  the  true  f::nje  of  agreements,  is  br  interrogation: 
DOW  hers,  fuppcfe  it  queried,  what  if  thefliip  go  alone  ?   nos^t  ihiU 
depart  with  comer-     What  if  t!ie  convoy  lave  her  at  the  river's 
mouth?     The  anfisrr  would  be,  without  prraJventure,  ^  (he  is 
^  to  hare,  and  go  with  coovoy."    All  contr^ds  are  to  be  contlmed 
by  our  law  accordii^  to  the  intent  of  the  parties,  as  near  as  the  rules 
of  law  will  admit.     Now  in  our  cafe  there  is  no  rule  of  law,  nor 
particular  icafon  asainft  thb  conftnidion  which  I  am  now  coo- 
tending  for.    Mt  Lord,  there  are  infinite  numbers  cf  cafes  dot 
words  are  to  be  cooftiued  according  to  the  nature  of  tiie  thing, 
and  die  (uhjcSt  matter,  and  upon  that  account  even  diflerent  from 
their  literal  ;or  otherwife  natural)  fenfe :  as  ^  and"  for  ^  or,"  and 
»  or''  for  ■^  and,"  accordii^  to  the  fubjed  matter,  Pinvd,  289.  a 
coqjunflioo   for  a  di^un^ion,  et  /  cmtra^  Owen  52,  5}.     Nav, 
contrary  to  die  very  words,  if  the  intent  be  pregnant  and  ftrongiy 
manifed,  as,  the  condidon  of  this  obligation  to  be  void.     Matrserer 
V.  Hmvxkjj  Sid.  456.  2  Samnd.  78.  I  J4UL  35.  Words  are  often- 
times rcjecfad,  if  contrary  to  the  apparent  fenle  of  die  parties:  the 
intent  is  to  be  performed,  and   not  the  wotds.      Sii  the  caje  rf 
Barrj  v.  Snattj  Djir  219.     In  the  cafe  of  Phkeriti^  c.  BerkUy^ 
Eafler  Term,  24  Car.  i.  Roll  154.  it  is  in  2  Rslis  Abr.  248.  and 
Styles  132;   coi-enant  on  a  charter-party,   that  the  defendant   in 
conCkieradon  of  a  fum  agreed  on  for  freight,  (bould  make  fuch  a 
voyi^e,  and  bear  aO  lofe  and  damage  which  (hould  befall  the  Ihip 
or  her  lading,  except  only  perils  of  tbe  fea;  the  defendant  pleads  that, 
in  making  that  voyagr,  the  ihip  was  taken  by  a  man  of  war  un- 
known, whereby  be  was  hinder^l  in  making  his  voyage ;  on  demurrer 
to  it,  die  queftion  was,  if  the  culture  br  unknown  men  of  war,  be 
a  peril  of  die  fia,  or  not,  according  to  the  meaning  of  merchants  i 
and  it  was  argued  (bongly  that  it  was  not;  but,  upon  a  cerd- 
fictfe  of  merchants  read  in  court  that  it  was  fo  effeemed,  the 
court  inclined  thereto,  yet  defired  Crawfyj  the  mafler  of  the  Trinity- 
houfe,  and  odier  fufficient  merchants  to  be  brought  into  court  to 
6tisfy  them  viva  v§ce^  and  it  was  lb  done  accordingly,  and  judg- 
neot  for  the  defbidant.     I  •  urge  diis  to  (hew,  that  the  meaning  of   «  [  jlj  ] 
words,  according  to  thdr  ufe  amoi^  merchants,  may  be  even  con- 
trary to  their  natural  (enfe ;  for  in  Itri6bie6,  "  parik  of  the  fea"  im 
Konly  ^  tempefts,  and  dangers  by  rocks,  winds,  or  'wavcs.*^ 
jiu^es  have  been  governed  by  grammarians  about  the  mean- 
ii^  of  words  amongfl  them,  as  madoj  ^c.     Now  there  is  the  fbna 
pt  esqxeffioQ  ufed  Fn  policies  to  diftinguifli  in^en  a  (hip  is  to  ^ 
with  oonvoy,  and  th^  have  no  other  SScnnt  way  of  cxpreffing  it^ 
fpd  tberdprc  cannot  be  tiken  to  be  for  a  pardcular  ag;reeiiieiit^  only 


300 

jKrriRTis 


[324] 


A  policy  cf 
alTurance  is  a 
contra^  of  in  • 
demnity,  in  the 
con(lru£^ion  of 
Vfhich  the  in- 
tention of  the 
parties  is  chiefly 
to  be  regarded* 

I  Burr.  347, 
4  Com.  Dig* 
434. 


Michaehnas  Term,  3  William  and  Mary,  in  B*  R. 

to  have  a  precife  departure  with  convoy,  which  might  be  more 
colourable,  if  they  had  diverfe  forms  in  this  cafe*  Befides,  this 
claufe  is  added  in  fhort  at  the  end  of  the  policy,  which  (hews,  that 
the  paucity  and  fcantinefs  of  the  words  was  only  for  brevity,  and 
not  upon  any  reftridtion  or  particularity  in  their  agreement,  that  it 
ihould  mean  no  more :  and  therefore  I  conclude  this :  quare^  that 
♦*  depart"  here,  muft  mean  going  the  voyage  with  convoy* 

Seconply,  we  are  not  enforced  to  another  aftion,  as  in  mutual 
covenants  or  affumpfits. — First,  I  obferve,  that  the  law  abhors 
circuity  of  aSion,  if  by  any  means  or  conftrudion  it  can  be  pre- 
venteJ.  I  need  not  quote  cafes  to  prove  it.  Kelway  34,  7  Co, 
38.  Plffwd,  34.  1  he  law  will  never  put  a  man  round,  unlefs  on 
an  abfolute  nccefllty;  this  is  all  a  parol  agreement;  and  in  the  cafe 
of  Hind  V.  Knightly^  though  fo  ruled  at  firft,  yet  the  then  and  after 
opinion  of  all,  fave  one  or  two  judges,  was  with  me;  for  there, 
though  there  was  a  recovery,  notwithlt^nding  the  breach  of  the 
warranty  for  the  (hips  being  in  the  Dcwns^  yet  I  well  remember, 
that  all  the  opinions  were  againft  that;  and  Mr*  Justice  Jones 
declared  himfelf  fo  afterwards  upon  the  trial  of  the  infurcr's  adiion 
for  deceit  in  that  warranty,  for  that  it  made  all  but  one  contract, 
and  a  parol  averment  might  be  againft  it.  This  is  part  of 
the  agreement ;  it  is  the  mode  of  the  vpyage,  upon  which  we 
infure;  it  is  as.it  were  a  condition  precedent  ^  and  in  a  perfonal 
contraft  there  needs  no  precife  words  to  make  a  condition,  zs  ^^  Ji^ 
frovijo^'*  ^^  Juh  conditioner^*  or  the  like.  *'  Ea  intcntione^**  or  **  ad 
fuppofttum*^  will  in  many  cafes  make  a  condition  in  a  will ;  flight 
words  do  it  there,  and  the  fame  reafon  holds  in  contrails  and  agree- 
ments. We  are  not  here  arguing  for  a  condition  to  veft  or  diveft, 
<;reate  or  dellroy,  an  eftate  of  freehold  or  inheritance;  any  words 
that  amount  to  a  fignification  of  the  parties  fenfe,  that  a  particular- 
thing  is  to  be  done,  or  otherwife  the  reft  is  to  fail,  if  it  appear  that 
fuch  is  their  intent,  is  fufficicnt ;  and  then  if  that  be  not  obferved, 
the  other  fails ;  and  it  muft  be  fo  intended ;  and  were  *  it  intended 
othcrwile,  it  would  have  been  added  (as  Grotlus  in  his  light  of  war 
and  pence,  lib.  3.  cap.  19.  fcH.  1 4.  fays,  is  ufually  done  in  f«ch 
cafes)  tliat  if  either  parry  do  tranfgrcfs  in  this,  or  that  particular, 
yet  the  reft  fliall  remain  firm  and  immoveable.  Here  this  is  a  part 
of  their  policy,  and  fo  is  it  in  their  count,  tenor  cujus  fequitur^  and 
yet  that  we  were  content  to  become  tlSxxxqvs^  fecundum  tenorem 
ejujdem  fcripti.  Befides,  confider  the  nature  of  the  policy ;  it  is  a 
negotiation  amongft  merchants;  and  there  fays  Straacha  de  Merca^ 
tor,  804.  ^e  intent  is  chiefly  ;to  be  regarded;  and  if  it  be  not 
fo,  yet  it  is  falja  denionjlratio  quis  vitiat  ajjeverationeniy  as  if  the 
party  have  no  goods  on  board,  or  if  that  there  be  no  fuch  (hip,  or 
no  fuch  voyage  had  ;  for  then  fay  thofe  dpcifions,  ther^  is  no  hazard 
run,  and  conicquently  the  pramium  to  be  returned,  Policies  are 
to  have  a  reafonable  intendment :  fo  if  the  fhip  or  goods  were  loft 
bcfoce  the  policy  was  made,  and  the  party  infured  had  notice; 
though  the  words  "  loft,  or  not  loft,"  be  inferted,  yet  the  policy 
is  void,     If  general  without  thcfe  words;  yet  if  loft  before  policy 

inade^ 


Michaelmas  Term,  3  William  and  Mary,  in  B.  R.  301 

made,  it  is  void,  becaufe  of  the  improbability  fuppofed  that  any  man    Jk»»k"T£s 

would  engage  againft  that  which  is  already  happened,  Straacha  143.     1^^,"^,,,^. 

222.  {b)     furge  this  to  (hew,  that  fuch  realbnable  intendment  is 

to  be  made  here,  that  this  was  part  of  the  agreement,  for  that  in 

time  of  war  (of  which  you  will  take  notice)  men  would  not  readily 

infure  (hips  going  without  convoy.     Befidcs  there  is  another  rule, 

that  in 'conitrudion  of  the  nature  and  extent  of  the  infurance,  a 

regard  is  to  be  had  to  the  quantity  of  the  premium^  and  that  helps  in 

many  cafes.     It  is  to  be  intended  of  the  firft  vojrage,  Straacha  173. 

of  one  voyage  only.     So  to  refit  a  fhip,  it  is  only  pro  prima  vice^ 

Straacha  806.     Then  there  is  another  rule  diat  holds  inviolably, 

that  the  change  of  the  voyage  doth  diflblve  the  contnuSl^  Straacha 

154.  which  bnngs  me  to 

The  third  and  last  question.  Whether  the  infurance  made 
of  this  voyage  were  fo  obfervcd,  that  we  are  bound  by  our  policy  ? 
Now,  MY  Lord,  upon  what  I  have  already  oiFered,  it  appears  that  an 
infurance  is  a  conditional  contra£l ;  now  if  fuch  condition  by  any 
collateral  impediment,  be  prevented  from  ever  happening  in  the  man- 
ner it  is  agreed  upon,  neither  party  arc  bound  j  and  if  it  happen  by 
the  defeult  of  the  infured,  we  are  difcharged,  and  yet  the  premitm  is 
ours :  but  if  by  neither  of  their  faults,  then  neither  are  bound,  and 
fo  is  my  aforefaid  author  804.  We  *  undertook  only  to  pay  the  lofs,  *  [  3^S  ] 
in  cafe  the  (hip,  going  in  fuch  a  manner,  be  loft;  and  it  matters 
not  to  me  whether  the  hazard  be  prevented  by  their  default  or  not, 
if  by  their  default,  they  lofe  the  premium^  but  if  otherwife,  it  how- 
ever vacates  the  contra*ft.  I'hat  matter  happening  afterwards, 
though  not  by  the  default  of  the  infured,  may  vacate  an  infurance 
is  plain.  I  mean  fuch  as  prevents  or  alters  the  mode  of  the  voy- 
age; as  fuppofc  by  the  default  of  the  matter,  who  is  here  a  third 
perfon,  a  mere  ft  ranger  to  this  contradl :  if  an  infurance  be  upon 
goods  in  a  certain  ihip  by  name,  and  afterwards  they  are  put  on 
board  another  fliip,  it  is  plain  the  infurers  are  not  liable ;  {c)  nay, 
the  civilians  go  further ;  though  there  were  a  claufe  of  power  to 
tranfmit  from  one  fliip  to  another,  yet  if  the  goods  are  taken  on 
fliore  and  lodged  there,  and  afterwards  put  on  board  another 
ftiip,  the  infurers  are  not  liable,  Straacha  836.  We  are  not  within 
the  law  or  rules  of  impoffibihties  happening  by  the  adt  of  God  to 
(ave  from  penalties;  ours  is  no  more  than  the  common  cafe  of  a 
conditional  ajfumpfit^  an  executory  promlfe  upon  an  a^  done,  and 
to  be  done  to,  or  by  a  ftranger ;  and  in  fuch  cafe  it  is  not  enough 

(^)  In  the  caCt  of  Blackhurft  ¥.  Coclcell,  culiar  to  Englifli  policies,  5  Borr.  2805. 

Trinity   Term.   29  Geo.    3.    goods  were  are  taken  to  increa<e  the  rifquc,  and  there. 

infured  from  the  liuiing  of  them  on  board  fore,  unlcfs  there  ht  fraud  the  underwriter 

the  fliip,  "  lofi  or  not  /^,*'    «nd  warranted  is  liable,  whether  the  lofs  happen  before  of 

well  00  a  particular  day,  and  the  (hip  was  after   underwriting  the  policy,   Park,  on 

loft  on  that  day  before  the  policy  was  un-  Inf.  25. 

dcrwritten;  and  it  was  holden  that  the  (r)  Dick  v.  Barrel,  Stra.  1248.  Planta- 

underwriter  was  liable;  for  the  warranty  man  v.  Staples,  1  Term  Rep.  6 n.  not! s. 

was  complied  with  by  the  fliip  being  fjfe  Peliy  v.   The  Royal    Affurance,  1  Bute. 

any  time  of  that  day,  3  Term  Rep.  360  j  341.     Park  on  Inf.  ago, 
and  in  geoaral,  thete  wo^dt,  whkh  are  pe- 


to 
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jsFvtftTBt  to  lay,  that  it  was  endeavoured,  or -that  the  circumftance  was  renjr 
lur6Bi(i>iA»  ^^^  impoffible  to  be  obferved  by  the  ad  of  God;  for  if  it  be  fi>, 
*  I  am  however  difcharged  from  my  promife,  fee  7  Co,  38.  Styles  280^ 
Cro  Eliz.  833.  I  Rolls  Abr.  450.  The  full  intent  is  to  be  per- 
formed, and  not  the  bare  words :  then  b^re  the  intent  was,  that  the 
voyage  fhould  be  had  with  a  convoy,  or  at  leaft  till  paft  danger  ; 
now  here  is  no  fudi  matter  found,  nay  the  contrary  is  found  \  the 
lofs  is  not  by  ftorms,  or  tempefts,  by  rocks,  winds,  or  waves,,  but 
for  the  want  of  Convoy ;  it  is  found  the  convoy  was  ninety  leagues 
behind,  and  the  mafter  knew  it.  His  going  out  ea  intintione  to 
meet  her,  will  not  help  it ;  the  plaintiff  was  to  proceed  and  keep 
with  the  convoy ;  the  agreement  for  it  is  on  his  part ;  he  was  not 
^  bound  to  go  with  this  or  that  particular  man  of  war,  but  wkh  con* 
voy  in  general;  he  ought  to  have  waited  for  that  or  another: 
*  befides,  it  is  of  no  regard  to  us,  whether  he  were  blame-worthy  of 
not.  Suppofe  his  deugned  convoy  had  left  him  at  the  river's 
mouth,  and  refiifed  to  eo  with  him,  and  a  lofs  happens  for  want  of' 
Idm,  we  are  not  bound  to  anfwer  the  lofs,  for  we.  never  imdertook 
to  aiTure  under  fuch  circumftances,  or  upon  fuch  terms.  Here  the 
plaintiff  undertook  for  the  a£l  of  a  ftranger,  and  this  ffaranger  dodi 
not  that  aS;  it  is  not  found  he  ever  came  out  of  Torhay*  Upon 
die  whole  I  pray  judgment  for  the  defendant ;  for  that  ^  t9  depart 
^ X  3^^  ]  without  convoy y*  muft  be  conftrued  according  to  the  fubjed  matter,* 
/.  e.  to  go  the  voyage ;  then  this  being  part  of  the  agreement,  and 
not  obferved,  though  without  the  plaintiff's  defiiult,  we  are  dtf-* 
charged  of  our  promife,  which  was  to  be  an  infurer  fecundum  teno^ 
remjcripti  prted.  and  that  was  in  a  voyage  with  convoy. 

Afterwards  Serjeant  Thompson  argued  for  the  plaintiff,  anci 
Serjeant  Levins  for  the  defendant. 

Levins  Serjeant  argued  on  another  topic,  and  agreed  what  I  la- 
boured to  denv,  that  if  the  mafler  had  done  his  utmoft,  then  the  cauftf 
was  againfl  him ;  but  laboured  to  fhew  a  default  in  the  convoy  and 
mafler  in  not  meetuig  after  the  feparation,  which  was  fufficiently 
di£Rcult,  as  the  h&.  was  found :  diat  he  might  have  fent  to  Torhay 
to  have  enquired  for  the  convoy ;  that  the  convoy  might  have  come 
up,  but  was  negligent  and  flaid  behind  when  the  wind  was  fair ;  that 
die  convoy  being  to  be  provided  by  them,  if  any  default  in  him,  it 
was  againK  the  plaintiff. 

Holt  Chief  Jujlice  A^mti  the  cafe  of  Hind  v.  Knightley  to  be 
law,  and  that  the  current  opinion'  was  againfl  it.  That  it  was  ptrt 
of  the  agreement,  and  if  not  folfilled  did  vitiate  the  policy.  But 
he  faid  that  <<  decejftt**  only  fignifies  a  departure  from  Londm  in  diat 
voyage :  and  fuppofe  he  does  depart,  and  is  at  fea,  the  voyage  is 
begun :  if  the  feparation  had  been  hy  fraud  it  were  fomewhat ;  but- 
bere  the  feparadon  is  by  flrefs  of  weather.  Suppofe  the  mafler  had 
committed  barretry,  the  infurers  are  liable:  if  you  intend  he  fhould 
go  the  voyage  with  convoy,  you  muft  make  the  agreement  fo. 

Gregory 
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Gregory  Jujike.  There  is  no  manner  of  feult  in  the  plain-  jErriRTi* 
tiff:  when  the  veffcl  was  once  gone  to  fea  with  convoy  it  was  not  ncj^pg^. 
in  the  plaintiff's  power  to  do  more. 

Eyres  Jujtice,  I  take  it,  the  meaning  is,  that  he  fhould  go  out 
with  convoy,  and  fo  continue  with  him  to  the  end  of  the  voyage, 
without  any  default  in  him ;  and  the  fpecial  verdiA  hath  found  no 
de&tilt  in  bum.     Judgment  for  the  plaintiff. 

'DoLBiN  ahfenteftc  eonfeniUnte.  {i) 

(4/)  H«LT  CbUfJufike  and  the  greater  **  driven  away  hj  tempeft,  and  taken  by 

part  of  the  court  held  that  the  general  "  pirates,  though  the  convoy  remained  all 

words**  depart  with  convoy**  (hail  be  con-  «*  this  time  at  Torbay,  yet  this  was  noc 

ftrued  *<dep«rt  with  convoyVor  the  mage.^*  *^  fuch  a  negleft  in  the  captain  as  to  dif- 

S.  C.  3  L,ev.  321*  and  in  the  cafe  of  Lilly  **  charge  the  infurer.**     Si«  C.  3  Lev.  321. 

▼.  Ewer«  Dou^  71.  this  conftrudion  of  S.  C.  Carth.  ii6.  and  this  decifion  has 

the  words  was  confirmed  by  the  unanimous  never  been  departed  from  in  any  infUnce, 

•pinion  of   the  court  of  King^s  Bench,  Dougl.  73.    Park,  on  Inf.  347.  but  the 

Pvk  Ml  Inf.  345.  but  the  point  which  the  principles  of  it  have  been  in   feveral  in« 

court  decided  in  the  principal   cafe  was  ftances  confirmed,  Vidoria  v.  CIcne,  % 

<*  that  this  feparation  being  by  a  tempeft  Sera.    1250.    Taylor  v.  Woodnefs,  Park 

^  at  the  (krkf  and  the  ikip    and  convoy  on  Inf.  349.  Eden  v.  Parkinfon,  Dougl* 

^  never  afber  meeting,  and  the  ihip  fail-  73a.  Delaney  ▼.  Stoddart,    i  Term  Rep. 

^  ing  to  meet  with  the  convoy  to  go  with  az>   Tyfar  ▼.  Gurney,      3  Term    Rep* 

^  it  the  reft  of  the  voyage,  and  being  again  477. 


♦  The  King  againfi  Warrington,  Cafe  196. 

I  NFORMATION  here  in  the  King's  Bench  againfi  fTar^  ,*  ^.  f*J  ^ 
*  ringtM  and  others  for  a  riot  committed  in  Chefier.  whtre  the  fliric- 

valty  confifts  of 

On  iffue  joined  uj>on  not  guilty  thereon,  by  writ  of  mittimus  the  '^  p€rfons,  be 
tenor  of  the  record  is  fent  camerario  noftro  conC  palatin*  in  Ceftr.  \  clufe  while"\c 
five  ejus  hcum  ibid,  tenent.    commanding  quod  infpeSfo  temrefrmd.  is  their  duty  to 
fir  breve  mjlrumfub  figillo  coirC  palatin*  trad,  debit'  conficiend*  man^  ^^^  the  jury, 
darifac*  recordum  prad.  majori  civitat*  Ce/fr.  prad.  dand.  in  mandaf  )^^^^tnxsni. 
ndem  majori  quod  quoad  triand*  exitum  in  recordo  prad.  junSfum  idem  on  tkb  roll 
major  mandari faciat  Roberto  Kentish  ufC  mercat.  civitat*  prad.  th«t  the  defend- 
quod  venire  fac.  coram  majore  prad.  ad  certos  diem  et  locum  per  ipfum  JJc  (baiffs^^and 
majmrem  /imttand'  poftquam  record.  prad.fibi  liber atum  fuit  duodecim  the  nftntTt^atua 
liieros  et  legates  hom^  de  vifn*  civif  Ceftr.  prad.  quorum  quilibet  ha-'   ^*".  ^  <i'>'cae4 
beat  quatuor  libras  terra  tenementor*  vel  redditus  per  ann.  ad  minus  n1<m!^**™^** 
ptr  quos  rei  oeritas  melius  fciri  poterit.    Et  qui  prad.  W.  Vc.  nulla  s.C.  4  Mod.65. 
e^nitate  attingunt  ad  recognif^i  CsTr.     Et  ulterius  taliter  procefs*  S.  C.Saik.  152! 
verfus  Jur*   inter  nos  et  prad.  impanelP  fac.   qualis  fecundt  legem  |*^^"^'*H' 
et  conjuetud.  civitat'  trad,   in  hujufmodi  cafu  fieri  confuef  Juerit   ,n,/    ^^^' 
quoufqi  exitus  prad.  ptenarie  trietur  :  et  eumprad.  exitus  et  verifica-  ».  C.  12  Mod. 
ti§  MeLfaa'  et  triaf  fuerit  quod  tunc  pred.  major  record"  prad.  cum  "•    „ 
t9t§  i§  quod  inde  in  cur.  noftra  ibid.  fa£i*  vobis  miftat  ita  quod  ea  2  Roll  Abl. 

Dyer  367.    Co.Lit.is7.    9Bdw.f.pl.  6.    Moor356.    Stra.a35.  ^  Cowp.  iia. 

omnia 
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^^vo        omnia  vos  nobis  Jn  cur,  noftra  coram  nobis  apv.d  Wejbn.  remittatis  aa 
Wa«»inc-     cerium  a i em  per  nps  prad.  partibus  prajigen<r  ad  audiend^  inde  judi^ 
Tos.         cium^  et  habeatis  ibi  tunc  hoc  breve,  ^c. 

Respons'  prenobilis  Willielmi  comitis  DeRBYE  tanterarij  com^ 
palatinj  Ce/ir.  infrafcripf  virtute  ifiius  brevis  niihi  direSV  dedi  in 
nuindat*  per  aiiud  breve  direSf,  majori  civitat^  Cejir.  infrafcript  prouU 
interius  mihi  pracipitur,  qui  quldam  major ,  viz,  N.  Jv,  arm^dedit 
mibl  in  rejponp  quod  executio  illius  brevis  patet  indorf*  in  re^ord^ 
huic  brevi  annexaf  et  fupra  hoc  prefix*  partibus  infrafcript*  fres 
Michael'  prox*  futur*  ad  effend^  coram  dom.  rege  et  domina  regin*  ad 
audiend*  inde judU*  fuum^l^c. — ^Indorfed  the  record  thus. 

PlAcit,  coram  domino  rege  et  domina  regin*  apud.  Westmin- 
ster ^  termino  fan£fa  Trin.  anno  regni  dom.  Will,  et  dom,  Man 
nunc  regis  et  regime  Angf^  i^c.  tertio* 

*  [  328  ]  •  Inter  Placit'  Regis  et  itegina  kot. 

Cvitat*  Cejlr.  et  comitat*  ejufdem  civitat*  ss.  memorandum  yiwrf 
Samuel  Astry,  &c.  The  defendants  appear^  and  plead  non  cuF. 
Mr.  Saund.  fays,  that  the  iflue  above  joined  is  per  homines  cmC 
dvitat*  Cefir.  trad*  ubi  breve  iomini  regis  et  reg*  non  currit  et  noH 
alibi  triari  debet  ac  homines  de  eod*  comit.  civitat.  illius  extra  eun£ 
com,  civitat.  illius  ad  aliquam  jurat  faciend^  venire  non  delent  nee 
folenty2LnA  that  the  faid  Warrington  and  one  Robert  Kentis» 
are  fheriffs  com*  pred.  civitat*  Ceflr.  ac  pro  eo  quod  idem  Johannes 
Warrington  unus  vicecom.  com*  ejufdem  civitat* ;  he  prays  procefe 
de  venire  fac.  adtriand*  exit*  pred.  fuperius  jun£l*pr ad,  Roberto  K 
alteri  vicecom*  civit*  prad.  tant*  derigend  fcfr.  and  becaufe  the  laid 
defendants  deny  it  not ;  ideo  mandetur  camerar.  l^c.  Et  pofiea  fci? 
ad  cur.  i^c.  the  ifliic  is  tried  by  a  jury  returned  by  the  otlier  flieriff| 
and  the  jury  find  them  guilty. 

Mr.  Cheshire  moved  here  in  arreft  of  judgment,  that  the 
venire  is  mif-awarded,  for  it  ought  to  have  been  diredied  to  the 
coroners ;  for  that  both  the  IhcrifFs  are  but  one  officer,  and  the 
refolution  in  ^t  cafe  of  Auditor  Curie,  ll  Ci.  is  exprefs,  that  the 
one  can  do  no  a£l  of  himfelf  j  if  one  die,  the  other  cannot  ad. 
Suppofe  one  dies,  the  award  muft  be  to  the  coroner:  fuppofe  exe- 
cution againft  one  of  them,  fhall  the  other  (berifF  have  the  cuftody 
of  him  ?  That  would  be  a  commitment  to  himfclf,  2  Hen.  4.  pL  4. 
Suppofe  conuzance  of  pleas  granted  to  be  held  before  two  bailiffs, 
and  an  aftion  is  againft  one  of  them,  there  the  court  ftiall  be  oufted 
of  conuzance,  for  that  one  only  cannot  hold  plcc*,  1  Rolls  Abr.  492. 
Cro.  Car.  1 38.  Goffv.  C^arne,  Styles  342.  Award  to  the  coroners 
in  fuch  cafe  held  well,  36  Hen.  b.  i.  They  are  but  one  officer^ 
though  three  perfons ;  and  if  one  doth  not  take  the  oath,  the  others 
are  not  qualified.  Upon  i  Edw.  6.  c.  10.  if  they  were  feveral  offi- 
cers, they  muft  have  feveral  deputies,  whereas  the  coroners  are 
feveral  officers,  and  each  comes  in  upon  a  diftinct  clcv5lion. 

I    URGED 
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I  i^RGED  i  contra^  that  the  venire  facias  was  well  awarded;  for  Kiwa 
riiough  they  are  but  one  officer  to  mod  purpofes,  yet  in  cafe  one  be  ^^,  ][',*„  g. 
challenged  ofF,  the  other  may  execute.  So  is  it  in  the  cafe  of  coro-  tqm. 
neis,  31  Affl  pL  20.  A  venire  may  be  awarded  to  one  coroner 
upon  a  challenge  of  the  other,  ita  quod  the  other  do  not  intermeddle, 
&c.  And  *  this  is  for  neceffity  in  cafe  of  a  challenge,  becaufe  the  *  [  3^J  3 
reafon  of  the  challenge  goes  but  to  one.  The  law  requires  hun- 
dredors,  yvX  there  need  none,  where  either  party  is  lord  of  the 
hundred  \  it  may  be  out  of  the  next  adjacent  hundred.  This  was 
reiblved  Hilary  Term  34  and  35  Car.  2,  and  upon  debate,  in  the 
Eafter  Term  following  in  the  cafe  of  Sir  Peter  Rich  v.  Sir  Thomas 
Player  \  and  the  venire  was  awarded  as  here,  and  a  challenge  to  the 
array  for  this  caufe,  and  that  challenge  faved  by  the  allowance  of  a 
hill  of  exceptions^  and  afterwards  moved  in  arreft  of  judgment  by 
Sir  William  Williams,  that  they  were  but  one  officer  as  it  is 
nowobjeded;  and  judgment  for  the  plaintiff.  I  remember  there 
were  cited  for  precedents,  in  Norwich^  Hilary  Term,  8  Hen.  8.  in 
the  King's  Bench,  Roll  303.  and  in  London-^  Trinity  Term,  i8 
Eliz.  in  Banco  Roll  511.  The  cafe  of  fherifF  Bethel  v.  Harvey 
here  in  this  court  when  he  was  (hcriff,  was  the  fame.  In  Brown^ 
low's  Declarations^  the  fecond  edition,  printed  1653.  foL  44.  is  an 
aiftion  brought  by  a  coroner,  and  a  challenge,  becaufe  of  his  reladon 
to  the  (beriff,  and  then  he  fuggefts  that  he  is  one  of  the  coroners, 
and  prays  a  writ  to  the  other,  and  has  it ;  in  the  fame  hooky  foL  45* 
is  another  of  the  (ame.  This  very  writ,  in  cafe  of  a  fherin,  is  in 
Brewnhw^s  Brevia  judicilia^  396.  in  London  the  very  fame  fuggef- 
ti<ni  as  here,  and  awarded  accordingly  alteri  vicecom*.  As  to  the 
cale  in  Styles^  it  is  no  authority,  for  it  is  a  nonfenfical  cafe  as  put 
there,  and  no  authority :  it  is  true,  if  there  be  no  Jheriff^  that  makes 
the  award  necef&ry  to  the  coroner  \  now  if  one  be  dead,  then  there 
is  none;  but  other  wife  where  there  is  a  challenge. 

Holt  Chiefjujiice.  If  the  archhijhop  of  Canterbury  be  plain-  p.  N.B.  3?. 
tiflFin  a  quart  impedit^  the  writ  muft  be  awarded  to  the  other  arch-  i  Biownl.  \%y 
bifliop. — And  afterwards  he  delivered  the  opinion  of  the  whole  ^^^^  3S®« 
COURT  i  that  the  venire  facias  is  well  direfted ;  tliat  thtf  j)rece- 
dents  are  in  Brownlow  as  they  were  cited;  that  this  was  felled  in 
the  cafe  of  Rich  v.  Player.  The  objedion  is,  that  they  are  but 
one  officer,  and  have  the  (herivaky  jointly  in  them ;  but  it  is  other-* 
wife  in  cafe  of  a  challenge.  The  coroner  is  only  to  execute  the 
writ,  when  there  is  no  proper  officer }  for  if  no  fuch  officer  at  all, 
as  if  die  (beriff'  die,  tlie  coroner  cannot  execute  it,  22  Hen.  6.  //. 
51.  Then  it  is  the  challenge  tp  the  (herifF  as  improper,  that  makes 
the  coroner  a  proper  officer;  and  then  why  cannot  the  challenge  to 
one  (hcriff,  make  the  other  a  proper  officer  ?  Suppofe  one  coroner 
be  challenged,  the  other  may  execute  it,  that  is  plain.  Now  where 
is  the  difference  ?  For  9U  the  coroners  are  but  fuch  one  officer  as 
the  two  (herifis  are.  It  is  true,  if  diere  be  two  iherifis,  their  au- 
thority it  joint  ;  but  the  ad  of  one  is  the  a&  of  both.  Mod.  Rep. 
lo8«    Suppofe  a  quareimpedit  be  brought  againft  the  *  archhijhop    *  [  330  ] 
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of  York  as  a  difturber,  the  writ  fliall  be  direftcd  to  the  arcbbijbof 
of  Canterbury^  and  yet  he  hath  no  fuperiority.  Dyer  328. 

Judgment  was  given  for  the  king. 


Cafe   197^        Carivil,  Executrix  o£  Dodfworth,  agamft  Edwards. 
Trinity  Term^  3  irdL  Jff  Mary^  Roll  394, 


To  debt  on  bond 
by  an  executor^ 
the  defendant 
cannot  piead  in 
kar,  thftt  the 
teftator  and 
ether  creditors 
of  the  defendant 
entered  into  a 
letter  of  licence 
witb  h(in»  in 
^ich  (hey 
covenanted  and 
agreed  not  to 
fuff  him  within 
fuch  a  time  on 
pain  o^  furt'ei- 
ture  s  for  it 
does  not  amount 
to  a  releajt  of 
their  debts. 

S.C.Carth.iio. 
S.  C.  Holt,546. 
Ante,  47. 
Port,  350.      • 
Co.  Lit.  264* 
9  Co.  52. 
Cro.  Eliz.  352. 
I  RoUAbi.939. 
Carth.    64. 
Ccwp.  47, 


H.  Bi. 

M9- 


^ep. 


C33I  ] 


p%  E  B  T,  upon  judgment  on  an  obligation  made  to  the  teftator, 
^^  and  fets  forth  the  bond  and  recovery  by  the  teftator  in  his  life- 
time./—The  defendant  pleads,  that  the  plaintiff  ought  not  to  have 
her  a£lion,  becaufe  he  faith,  that  the  teftator,  in  h«s  life-time,  after 
the  making  the  obligation,  and  recovering  the  judgment  aforefaidy 
viz.  6  February,  168 1,  at  the  parifli  aforefaid,  in  the  county  afore(aid» 
by  certain  articles  of  agreement,  indented,  made,  granted,  and  agreed 
between  the  faid  defendant  per  nomen^  &c.  and  the  faid  teftator  ia 
his  life-time  and  J.  B.  and  H.  K.  principal  creditors  of  the  &id  de- 
fendant on  the  behalf  of  themfelves,  and  the  fcveral  creditors  of  the 
faid  defendant,  in  a  ichedule,  to  the  faid  articles  annexed,  named,  by, 
and  with  their  confent,  tcftified  by  the  fubfcription  of  their  names, 
and  fetting  to  their  feals,  and  deHvering  the  (ame  as  their  a&  and 
deed,  &c.  the  which  articles^jf^/Zfo  tejiatoris  hie  in  cur*  profert^  re- 
citing the  defendant  indebted,  and  not  able  to  pay  them  without 
their  compliance,  in  accepting  fuch  fatisfaction  as  he  could  give ; 
being  an  eqnity  of  redemption  in  certain  houfes,  &c ;  **  it  was 
"  COVENANTED,  concluded,  and  agreed  by  and  between  the  faid 
<'.  defendant,  for  himfelf,  his  executors  and  adminiftrators,  to,  and 
"with  the  faid  teftaior,  and  the  faid  J.  B.  and  H,  K.  Joindy  and 
"  fcvcrally,  and  with  their  feveral  executors,  adminiftrators  and 
**  afligns,  by  the  faid  articles,  as  in  the  fomc  is  mentioned.  Imprimis^ 
"  the  defendant  llcenfes  and  authorizes  the  feid  teftator  and  Jf.  B.  and 
*'  H.  K.  to  dlfpofe  and  fell  the  right  aforefaid,  &c.  and  that  upon  the 
«  (ale  thereof,  he  to  feal  deeds  as  they  ftiould  advife  ;  and  after  the 
"  mortgage  money  and  intereft  paid,  and  the  expences  about  fuch  fale, 
"  &c.  the  refidue  of  the  pVoceed  thereof  to  go  to  (atisfy  the  feveral 
*'  creditors,  as  the  fame  could  fuffice  proportionably  ;  and  that  every 
"  creditor  upon  receipt  of  his  proportion,  as  aforefaid,  (hould  make, 
"feal  and  deliver  to  the  defendant  a  general  releafe.  And  further 
"  agreed  by,  and  between  the  parties  to  the  faid  articles,  quod  interim 
"  et  quoufque  premiffa  vendif  forent  ut  pred.  eji  et  extuncpofiea  pred. 
"  WiLLiELMUS  Edwards  (the  defendant)  n6nfeSfat*  vel profecut* 
^^foret  ad  legem  vel per/on^  five  hon^  per  aliquos  diSfor^  creditor^  antea  in 
"  ^eifdem  articulis  mcntionaf-  vel  aliquem  reftduor' fubfcribenf  adinde 
^  pro  aliqua, re  prater itafub  penalitate  religion*  et  exoneration^  dibiti 
"  vel  debitor*  taf  perfona  five  perfonar*  creditor*  five  creditor^  quaPfc 
^^fe^faret  et  profequeretur  feJIarent  et  profequerentur**  ut  predi£l*  eft 
prout  per  articulos  pred.  plenius  liquet  et  apparet :  and  fo  the  defiindant 
liiith,  that  the  plaintiff  by  profecuting  aad  exhibiting  his  bill  aforefaid 
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tgainft  him  the  defendant  aforelaid,  and  upon  the  obligation  and  judg-      Cari? i l 
mcnt  aforefaid  hath  forfeited  to  the  faid  defehdant  the  faid  debt,  ac-      Zowakos* 
cording  to  the  true  intention  of  the  articles  aforefaid,  et  hoc  pa^ 
ratus  eft  vertfkar^  unde  petit  jud.     Upon  this  there  is  a  demurrer 
joined. 

I  ARGUED  for  the  plaintiff^  that  the  plea  In  bar  was  ill.  This 
is  only  a  covenant^  and  not  a  releafe  \  he  may  bring  his  ac^on  on 
the  covenant,  and  recover  the  value  of  the  debt.  Here  are  no 
words  of  releafe  as  are  mentioned  in  Co.  Lit.  264.  It  is  only  faid, 
he  would  not  fue  under  pain  of  forfeiting  his"  debt,  /•  /•  the  fum : 
riiis  is  not  as  it  was  in  the  cafe  of  Macbeth  v.  Cohhy  Mich.  1  Jac. 
%.  thatthe  debtor  fhould  be  acquitted;  and  as  fome  letters  of  licence 
are  penned,  that  the  fame  fhould  be'  taken  and  accepted  as  a  releafe. 
I  will  not  controvert,  but  that  a  releafe  may  be  upon  condition; 
but  this  is  not  fuch.  A  deed  may  be  defeafanced,  and  fo  may  a 
judgment,'  but  this  founds  merely  in  covenant;  for  there  it  is 
agreed,  that  exprefs  releafes  fhould  oe  given  when  they  receive  their 
money  out  of  the  fale  of  the  equity  of  redemption.  This  is  not 
like  the  cafe  of  Hickmott^  9  Co.  52.  where  by  indenture  he  ac- 
knowledges himfelf  fully  fatislied  and  difcharged  of  all  bonds,  except 
one  fuch ;  and  replied,  tnat  the  bond  in  fuit  was  excepted ;  and  held  a 
rdeafe  of  thefe  not  excepted,  becaufe  acknowledgment  of  fatisfaclion : 
here  is  no  fuch  declaration ;  only  a  covenant  not  to  fue.  There  is  the 
cafe  oi  Butler  v.  MonningSj  IVoy  5.  ter  Anderson  Chief  Jujlice. 
A.  feifed  of  three  acres  grants  a  rent-cnargc  out  of  them  to  B.  and  then 
enfeofis  C ;  B.  covenants  and  grants  to  and  with  C.  that  he  would 
not  charge  the  (aid  two  acres  granted  to  C.  with  any  diftreiTes  for  the 
£u(|  rent  afterwards  i  and  die  queftion  was,  if  it  were  a  releafe ;  and 
by  Anderson,  held  that  it  was  not,  though  Glanville  thought 
it  one. 

Secondly.    This  aftion  is  brought  by  my  client  vrfio  is  execu-  a  condition  not 
tor,  and  therefore  this  fuit  is  no  breach  of  the  condition ;  for  that  is  ^o  ^ue  a  debtor     * 
Vy  the  parties  fubfcribing   to  the  articles ;    now  we  are  none   of  ^^g^" j^^^^ *  u 
thofe ;  a  fuit  by  us  is  no  fuit  by  our  teftator ;  and  fo  it  is  exprefsly  »  penaity7doet 
refolved  in  the  cafe    of  the    prior    of   St.    John    of  Jeru/alemj  not  extend  totht 
27  Heru  8.  pL   16;   where  it  is  agreed  by  Fitzherbert,  and  obiro^'^unicfs* 
denied  ♦  by  none;    that  if  I  am  obliged  to  you  that  1  will  not  thcy^^i^^iT.mti 
fue  J.  S.    my  executor  may  fue  J.  S.  and  it  (hall    not    be*  any  »n  the  deed. 
ibrfeiture  of  the  obligation ;   for    this    condition   is    a    collateral  9  Co.  92. 
tbii^,  and  fhall  be    conftrued    according    to  the  words,   which  ^^^  5- 
extend  to  the  pcrfon   only,    and   not    to  the   heir    or  executor.  Cto'eiu.  398. 
It  13  true,  the  executor   reprefents  the  perfon  of  the  teftator  as   i  Roll  Rep.  6%. 
to  obligations  and  liens,  but  not  in  conditions.  In  collateral  claufes,  "^:, }.^^' 
the  executor  is  bound,  and  fhall  anfwer  a  breach  of  this  covenant,  Jjcp.  ofg.  ^^^^ 
heeauk  included  in  the  covenant,  though  he  were  oot  named ;  but     «  r  o^^  1* 
fince  the  covenant  is,  tha^  A.  fhall  not  do  fuch  an  aft,  A.'s  execu-.       ''  ^ 

tor  is  not  included  in  the  name  or  perfon  of  A.  becaufe  that  is  col* 
lateraL  Suppofe  A.  be  bound,  that  he  will  not  go  to  Tork  in  feven 
jcntf  DO  man  will  fay  that  the  executors  going  thither  within  the 
kna  jrean^  ii  a  breach^  though  the  executors  were  bound  if  the 
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Cakxtil  tcftator  went,  fVentworth  145.  Befidcs,  it  is  the  party's  fubfcrib- 
EowAiDi  '"8  >  ^^^  ^^  never  fubfcribed ;  and  that  explains  their  intent  and 
meaning  to  be  clear,  that  the  parties  themfelves  were -only  intended^ 
and  not  their  reprefentadves ;  as  in  Sir  Framis  EngUfieWs  cafe  it 
agreed.  If  a  man  make  a  feijlement  with  a  pov^er  of  revocation  by 
writing  under  his  hand,  ana  the  party  being  beyond  fea,  refiife  to 
iretum,  whereupon  his  lands  are  to  be  feifed,  the  king  cannot  make 
a  revocation,  becaufe  the  aA  is  reftrained  to  his  perfon,  to  m  writ- 
ing  under  his  own  hand,  though  it  is  adjudged  that  the  king 
comes  in  his  place  and  ftead,  and  may  make  a  tender  of  a  gold 
ring,  or  piece  of  money,  or  the  like ;  but  the  former  is  hdd  to  be 
merely  and  ftridly  perlonal.  In  that  very  cafe  of  the  prim^Sj  the 
HSt  was  thus;  a  leafe  was  made,  with  a  ^  proviso,  that-  if  the 
<^  faid  prior,  or  any  of  his  brethren  commanders,  wouU  inhabit 
^  upon  the  fame,  and  keep  it  for  their  own  ufe,  then  upon  notice 
^  the  leflee  and  his  affigns  to  remove :"  the  leflbr  dies,  and  the 
fucceflbr  gives  notice  to  remove,  and  then  enters :  there  were  di- 
vers quemons  in  the  cafe ;  as  if  it  were  a  condition,  &c.  but  one 
great  queftion  was,  if  the  fucceflbr  were  included ;  and  held  by  all, 
that  he  was  not ;  for  a  fucceflbr  may  take,  or  be  bound  by  the 
ad  of  his  predeceflor.  And  vet  in  conditions  collateral  a  fucceflbr 
is  not  included,  unlefs  named,  27  Hen^  8.  pL  28.  An  executor 
in  truth  reprefents  the  perfon  of  the  teftator ;  but  that  is  chiefly 
as  to  beneficial,  not  to  penal  points ;  for  in  the  latter  they  are  diflFc- 
rent  perfons,  and  in  fuits  it  is  fo  reckoned,  though  in  things  for 
their  benefit.  A^(jy,  Bro.  tit.  Stat.  Mercb.  43.  If  the  conufor  in  a 
ftatute  be  returned  "  dead"  by  the  (herifFupon  an  extent,  ^fcire  facias 
*  [  333  ]  muft  go  againft  the  executors,  &c.  So  on  a  judgment yr/r/  ^facias 
is  neceflary  on  death  of  either  party  to  have  execution.  The 
reafon  is,  becaufe  they  are  efteemed  different  perfons  in  our  law. 
The  reafon  of  abating  fuits  by  death  proves  this  fufiiciently.  Prav, 
MV  Lord,  confider  the  reafon  why  an  executor  (hall  not  pay  colls 
by  force  of  23  Hen.  8.  c.  15.  which  gives  cofts  to  a  defendant 
againfl  a  plaintiff  fuing  for  a  wrong  or  breach  of  promife,  or  the 
like  done  to  the  plaintiff,  againfl  whom  it  paflTes  by  verdict  or 
non-fuit ;  the  law  is  ruled  to  be,  that  an  executor  fuing  upon  fuch 
wrong  or  breach  of  contraft  made  to  his  teftator  fliall  not  pay  cofts, 
becai^ie  he  is  another  perfon  than  the  tcftator,  to  whom  the  wrong 
or  injury  is  fuppbfed  done,  and  therefore  not  done  to  the  plaintin 
within  the  words  of  that  ftatute ;  and  if  this  be  not  the  reafon,  I 
know  of  no  reafon  at  all  for  it.  It  is  no  anfwer  in  our  cafe  to  fay  that 
THE  CHANCERY  wiU  Compel  an  execution  of,  and  compliance  with 
ibefe  articles,  for  their  rules  rather  prove  the  common  law,  t/iz.  by 
contraries.  This  is  to  be  taken  ftridtly,  becaufe  it  is  quaji  a  con- 
dition, and  becaufe  it  is  to  defeat  a  juft  debt  without  payment  or 
iatisfa£tion.  Suppofe  a  condition  were  annexed  to  a  term  foi  years, 
that  the  lefTee  by  name  do  not  alien,  and  the  leflee  dies,  and  his 
executor  aliens  i  this  is  held  no  breach,  Dyer  65.  pLfL  ^  Edw. 
6;  and  this  is  agreed  for  law,  i  Rolls  Rep.  68.  Now  this  1/ 
becaufe  the  intent  ought  to  be  only  to  reftrain  the  perfon  of  the 
lf0ee.    Condition  not  to  alien,  but  to  one  of  his  brothers  \  he  alieas 
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to  one  of  them  who  aliens  to  another;  held  no  breach,  fVhitchcott  Cmxtil 
V.  Foxj  Cro.  Jac.  398.  Dyer  152;  and  as  the  cafe  is,  I  Rolls  edw*I[id« 
Rep.  68.  held,  that  covenants  or  conditions  diat  are  penal,  ihall  \ 
not  extend  further  than  the  perfon  named.  So  it  is  likely  to  have 
bten  the  meaning  of  the  parties  here,  Ad  the  true  defign  of  thcfe 
articles  might  be  to  reach  only  to  their  ov/n  afts.  My  client's 
teftator  might  be  willing  to  oblige  himfelf  not  to  fue  under  pain 
of  forfeiting  his  debt,  becaufe  he  needed  it  not,  as  having  an  an- 
nuity or  penfion,  or  office,  or  profeflSon,  or  trade,  for  his  life ;  but 
he  would  not  oblige  himfelf,  that  his  executors  fhould  not  fue ;  for 
bis  children  or  next  of  kin  might  have  more  need,  and  fo  not  be  in  a 
condition  to  be  fo  charitable.  So  that  perhaps  if  the  claufe  had  in 
words  extended  to  executors,  he  and  many  more  would  not  have 
figned  the  articles ;  and  therefore  the  words  bein^  only  to  perfonal 
aSs,  and  the  thing  admitting  oi  fuch  an  intent,  I  conceive  our 
fuit  rib  breach  of  £e  agreements  And  therefore  pray  judgment  for 
the  plaintiff^ 

Mr.  ♦  Hall  e  contra  argued,  that  this  is  a  fufficicnt  releafe  j  and     •  r  33^  ] 
cited  for  it  21  Hen.  7.  pL  23.  &  30.  2  Bulflr.  95.  290.  Bridgman 
117.     1  Jfnd.  307.     3  Cro.  35  z.    Go.  Lit.  204.  236.   43  Eihv.  3. 
Fit%.  **  Damages^^  37.    2  Saund.  148.    But  he  faid  nothing  to  the 
Other  point;  being  unprovided. 


Holt  Gbief  Jujilce.  This  is  no  releafe^  but  a  defeafance^  and 
fuch  a  one  there  may  be  by  another  deed,  Moore  811.  And  the 
^iteftion  isy  if  her^  t>e  ^  acknowledgment  of  iatisfa^ion, 

.    /djornatu'r.  {p) 


(«^.fnS.C.  Garth.  »io.  Holr,  547.  it  pleadable  in    bar.Ti^9ut    fee    Hornly    t. 

If  Aid  that  the  wholb  court  were  of  Houlditch,  i  Term  Rep.  93.  and  Heath* 

Qfiflioo  it  it  it  defujanct  and  no  releafe^  cote  y.  CrHikfl^anke,  2  Term  Rep.  a^ 
M  K^atf  it  hcing  ^  good  idnfuk^t^  it 


Xj  Wynne 
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Cafe  198.  Wynne  againji  FcUowes. 

ThcmaAerofa  T^  E  B  T  upoH  a  chaTtCT '  party,  by  the  plaintiff  as  executor  of 
Sa^tSTftip'*'  ^"^^  ^c  matter,  in  which  the  defendant  and  other  freighters* 

ihaiibeweiifnr.  Covenant,    that  the  fbip  (hould  go  and  return  home  within  twelve 
B^cd  with        months  pertcuHs  marlum  excfptisy  and  the  matter  warrants,  thiat  the 
freighfen  mtc-  ^*P  ^^  her  departure,  fliould  be  ftrong,  well,  and  fufficicntly  fiir- 
nanc  cJ^e  (hip      niflied  with  aboat  and  neceilaries,and  manned  with  himfelfaiicl  eight 
Aali  return  in     men  and  aboy,  which,  or  as  many  as  ttiould  be  neceflary,  (hould 
irilU^nt  for'  *^  ^'  ^^^  convenient,  be  ready  to  fervc  with  the  boat  during  Ac 
the  ihip*s  not      voyage '.  and  the  plaintiff  and  the  defendant,  each  bind  themfelves  in 
returning  in  due  a  thoufand  pounds  to  the  odier  for  performance.-^The  plaintiiif 
r»d*pu"that     ^ffigJ^  for  breach,  that  the  (hip  departed  from  the  Thames^  Ucy 
the  (hip  wat  not  that  the  matter  died'  in  the  voyage  at  fix  months  end ;  and  that  it 
fuflicientjy  pro.  jy  not  return  within  the  twelve  months,  though   the  dangers  o^ 
jided  with  men,  ^  ^^^  jjj  ^^^  j^j^^j^^^  &c.— The  defendant  pleads,  that  3ie  (hip 
S.  C.  Ho1i,aS6  ^'^^  ^^  ^^^  departurie,  manned  with  the  matter,  feven  men,  and  a 
'  boy;   that  the  fliip  felled  to  A£ii£r/r^,  the  Canariis-iZni  Jamaica  \ 
diat  ttie  being  there,  fix  of  the  fcamen  in  the  fame  vefkl  at  her 
departure,  left  the  fervice    of  the   faid  (hip;    that  die  matter  did 
not  provide  other   feamen  to  ferve  in  the  iaid  veffel  and  voyage  y 
and  diat  ob  defeiium  inde  fhe  lay  fix  months  at  Jamaica^  and  could 
not  return,  tnfra  duodecem  nunfes :  et  hoc  paratus  eft  verifican."^ 

.  .  The  plaintiff  demurs. 

« 

Mr.  NoRTHY  and  ^fYSELF  argued,  that  theije  are  mutual  eeve» 
fiants,  and  not  one  pleadable  in  bar  t<5  the  other ;  that  there  was  a 
feveral  remedy  for  each ;  that  upon  the  record  it  appeared,  the 
matter  diel  within  the  time,  and  fo  could  not  perfonally  provide 
*  [  335  J  the  feamen  ;  that  they  had  not  averred  him  alive  when  •  the  feamen 
departed ;  and  that  the  exception  excludes  all  other  accidents. 

Tremain  i  contra.  That  they  did  not  plead  it  as  a  hilme 
of  performing  the  plaintiff 's  covenant,  but  as  a  difabilinr  by  means 
of  the  matter,  whereby  they  could  not  perform  theirs ;  that  provid- 
ing of  fcamen  vras  me  aft  and  duty  of  the  matter ;  that  the 
freighters  were  not  to  provide  feamen,  nor  could  they,  but  the 
matter  mutt  do  that;  and  that  this  difability  by  the  plaintiff's  means 
was  a  good  and  fufiicient  excufc  for  them.  #  • 

Upon  which  it  was  adjourned. 

The  next  term  it  came  on  again;  and  the  court  agreed  it  ^ 
ffood  bar,  if  the  non-performance  of  our  part  difabled  them  to  per* 
ionn  theirs.  (#) 

{a)  See  the  cafe  of  Howlet  v.  Striaiand,  6S4.  Boone  ▼.  Eyw,  i  H.  BI.  Rep.  173. 
Cowp.  56.  Hughes  t.  Richman,  Cowp.       notis.    Duke  of  St.  Albaiis  ▼•  Shorej  i  H. 


115.  Hothan  ▼.  the  Eaft  India  Company,       Bl.^Rep.  ajo* 
Dougl.  272.    JoDCS  V.  Bardaj,  DougU 


But 
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But  Holt  Chief  Juji'ue  took  exception  to  the  plea,  that  it  did 
ffiotalledge  that  they  had  done  their  part,  viz.  that  they  had  loaded  the 
fhip,  or  difcharged  her  at  yamaica^  or  that  they  had  difmifled  her, 
and  given  orders  for  her  failing ;  and  her  demurrage  there  was  upon 
occafton  of  want  of  feamen;  and  cited  3  Cro,  194.  and  Fitz.  tit. 
Debt. 

And  at  laft  judgment  was  given  for  the  plaintifF  upon  this  reaibn 
PER  TOTAM  Curiam. 


3ti 

In  pleading  an 
excufe  for  non- 
performance che 
party  muft  flipw 
all  done  bjr  him 
that  he  was  ol>« . 
liged  to  do. 

Cartb.  3a. 
I  Lev.  145. 

Dougl.  684. 
1  Term  Rep 
638. 


The  King  againji  Scone, 


Cafe  199^^ 


INFORMATION  for  perjury  in  an  affidavit,  where  the 
defendant  fwears  that  A.  B,  and  feveral  others  of  a  jury  that 
Cried,  &c.  had  fiqce  the  aflizes  acknowledged  to  the  deponent,  that 
they  were  treated  at  Norwich  by  the  plaintiff  in  that  c^ufe  before 
ffae  trial  thereof:  ubi  revera  et  de  faCla^  the  (aid  A.  B.  and  the  fe- 
yeral  odier  jurymen,  nor  either  of  them  di^d  acknowledge  they  were 
treated  at  the  faid  city  of  Norwich  before  the  trial,  nor  were  they 
preated  by  the  &id  plaintiff,  or  any  other,  &c. 

On  not  guilty  pleaded,  and  verdift  for  the  king. 

Mr.  NoRTHiy  and  I  moved  an  arreft  of  judgment,  that  here 
was  no  good  affignment  of  perjury,  becaufe  th^y  might  acknow- 
ledge that  they  were  treated  at  Norwich^  and  not  acknow- 
ledge they  were  treated  at  the  city  of  Norwich^  for  thofe  are 
^flSrent  places,  or  may  be  fo,  and  in  this  cafe  this  court  is  DOt 
to  help  die  matter  by  intendment. 

And  f  £R  Curiam  judgment  ftayed, 


Ao  affignment 
of  perjury  on  a 
f^Gi  fworn  to 
have  been  com- 
micced  at  ^or- 
%ifkbf  with  an 
averment  that 
it  was  not  com- 
mitted ar  the  faid 
eity  cfNono'icb 
is  bad. 
S.  C.  Trcm« 
148. 
X  Term  Rep  69. 


X4 


The 


3^^ 


"Michaelmia^  Term^  3  WilUam  and  Mary,  in  B.  K« 


•  [  336  ] 
Cafe  aoo. 

The  court  will 

not  grant  m  new 

trWoaacqoittal 

oftheddeadant 

in  «  crtmioal 

cale. 

S.  C.  1%  Mod. 

%. 

xKek  1^4.546. 

a  K.eb.  403* 

3  Kei>.  179. 

I  Lev.  9.  1 24. 

I  Sid.  153. 

%  Jones  163. 

5  Mod.  350. 


♦  The  King  againft  Davis  and  otberu 

T  N  F O  RM ATION  for  an  aflault  and  riot  tried  at  Dev9n/bire 
^  ajfizis  laft,  and  a  verdi£l  for  the  defendants,  that  they  were  mi 
giiiity. 

Tremain  Serjeant  moved  for  a  new  trial  upon  affidavitt  of  the 
h&'i  and  that  the  judges  dire^ons  were  to  find  the  aflautt :  which 

I  OPPOSED  becaufe  in  a  criminal  proceeding,  and  no  comipdoa 
or  prance  ibewed 

And  a  new  trial  was  denied,  for  that  the  Court  (aid,  there 
could  be  no  precedent  {hewn  for  it  in  cafe  of  acquittaL  {a) 


(«)  See  10  Sute  TrUls,  416.  2  Hale, 
310.  1  Hawk.  P.  C.  ch.  47.  f.  12. 
4  Bl.  Coroim  354.  SaUu  646.  i  Wilf. 
298.  4  Burr.  22  J7.  5  Com.  Dig.  153. 
Sera.  1238.  3  WilC  59*  x  Stra.  iqi. 
Ld.  Ray.  65.  5  Bac.  Abr.  and  the  cafs 
of  Norris  V.  Taylor,  Cowp.  37.  where  in 
an  a£tion  for  a  malicious  profecution, 
THB  Court  on  a  vrrdid  fur  the  defen- 
dant againft  evidence  rcfufed  a  new  trial, 
hecaufe  the  fuit  was  of  a  crimtMaJ  aMiurtm 


But  in  aa  inforniation  in  the  nature  of  ^m 
msrraiM  the  court  will  grant  a  new  trial 
after  a  verdid  for  the  defendant,  for  aU 
though  in  Re*  v.  Btsuut^  x  Skin.  101. 
this  was  confidered  as  a  criminal  proieco* 
tlon,  and  therefore  a  new  tHal  retufed,  yet 
of  late  years  a  f  aa  w^rrdmf  iaforautioa 
has  been  confidered  mereiy  Ia  the  nature 
of  a  civil  proceeding.  Rex  ▼•  Francis,  \ 
Term  Rep.  4S4. 


Writof  f/rrifr«- 
ri  to  remove  in- 
didments,  ex. 
cept  from  Lori- 
^  and  M'MU- 
fex,(tk9\\  be  made 
returnable  on 
the  firft  return 
day  of  the  eiiru<« 
log  term,  and 
recognizance 
entered  into. 

1  Hawk.  293. 
1  Wilf.  139. 
I  Burr.  54. 


General  Rule. 
Micbaelmas  Tenrtj  3  ff^IL  tT  A£ify^ 

QRDIN  ATUM  EST  per  Cur.  quodjialiquaferfina  inpf/te- 
rum  profequiturlreve  de  cert  tor*  ad  certificand*  aliquod  ifuUffanunf 
five  prefentanunf  capt.  in  aliqua  cur,  in  altquo  cemitaf  five  corpora" 
tion.  infra  hoc  regnum  AngUa  except,  civitat*  London  et  cwu  AUddlefexy 
tale  breve  fiat  retornabiP  fuper  primum  retom,  prax*  termini  prox^ 
pofi  emanation*  talis  brevis  ;  quodq^  eodem  termino  quo  certificat .  fuerit^ 
pars  profequens  di£f,  breve  procurabit  duos  homines  fore  obligaf  in, 
recogn.  coram  un*  jufiic,  hujus  cur.  ad  placitand,  ad  indi^ament.  fcTr. 
et  fi  exitus  fuperinde  jutiH.  erit  ad  triand.  fuper  noticiam  proficutori 
ftve  ejus  cierico  ad  prox.  ajfis.ft  taL  Hon  cajjetur^  et  in  defeGu  hujuj* 
modi  reccgn.  ante  finem  ejus  termini  fiat  procedendo ;  and  no  judgment 
to  be  filed  till  reco^izance  without  motion  in  court.  All  cerdo- 
raries  to  be  returnea  at  the  return  thereof,  or  within  four  days  aftei^ 
or  to  be  amerced  to  forty  (hillings,  and  if  wilful  negledl,  attach- 
ment. 

Holt  Chief  Jujlice. 

DoLBIN,      '% 

Gregory,  f  Jujiicis. 


EYRES; 

See. the  ftatutes  5  Geo.  \  c.  19.  and  13  Geo.  s.  c«  iS. 


Hilary 


•Hilary  Term,  •'»" 

The  Third  gf  William  and  Mary, 


IH 


THE     KING'S     BENCH. 


flir  John  Holt,  Knt.  Ciiefjujice. 
Sir  William  Dolben,  Knt. 
Sir  William 
Sir  Giles  Eyres, 


Dolben,  Knt.  1 
Gregory,  Knt.  \jujlicet. 
RES,  Knt.  J 


Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General^ 


Coke  againft  Hawkins*  Cafe  ioi« 

QUIT  in  court  cbriftian,  for  thefe  words,  ^  fhe  had  a  baftard/'  ProUbidoiL 
1^  fpbken  of  a  (ingle  woman.      Motion  for  a  prohibition,   on-  S.C.  laMo^ 
a  fuegeftion  that  the  words  are  aflionable  at  law.    Cur.  Jubitat.  V'^  .  ^ 
Adjomatur.  Lutw.  1031 

Cre.  Cw.  1Mb 
339.    aRollAbr.  297.    i  Sid.  404*  433.    31^.319:       tMbd.»t.     1  Teat  7.6s.  sio.    »Lef.6> 
-yoDcsi  44.  Bunb.  312.    Salk*  692.    5tra.  823.    4  Com.  Dig.  5ot*    a  Term  Rep.  473% 
/■    .  ■ 


Mallack^ 


314  Hilajy  Term,  3  William  and  Marj^  io  B.  R. 

Cafe  2C^  Malla^  qtd  tarn,  ^g^iff/^  Sparing. 

intmmmmmf  T^EBT  OH  tbe   flatute  for  felling  of  wine   witbout  liccnlc. 

Jj^^J23  '^^  declanirion  ftated  ^xm/  nmr  he  fold  wine  in  his  houfe 

is  Ibflkkatly  at  (iich  a  place  filch  a  daj,  and  fi>  till  fiich  a  tiiiie,  the  which  he 

aOedipdbr*  foU widiout Ucenfe cffflTtf j^nBdm^^iateli.  Qnwf^Uif  |Jeaded»dicre 

V^Mhi^  was  a  veidi^  for  the  jdaindE 


^^  Modon  was  made  in  arreft  of  judgment  that  it  was  ill  with  ai..^ 

S.  c.  C«^      becaufe  not  pofitive  but  all  recital,  and  therefore  ill ;  otherwife  if 
f  Salk.  6|ib       be  had  repted  die  fiatute ;  for  the  cum  would  have  leferrcd  to  the 
^atiitey  and  the  other  woidd  have  been  an  afinnadon. 

Tkemajk  }  cmtra.  The  (Hlii^  widiout  licenfe  is  poGtivdiF 
laid :  befides  it  is  in  an  adion  of  debt,  and  diere  ^uad  cvm  is  wra 
enough,  and  the  precedents  ?re  fo. 

The  Court.  It  is  well  enough ;  for  tbe  a&'on  is  brought 
for  non-payment,  and  fo  it  b  like  debt  on  a  bond.  You  do  no^ 
recite  now  the  ftatute  of  thbesy  nor  of  hue  and  cry ;  and  that  for 
tithes  is  always  &k  Co.  Ent.  tit.  ^  DAt*  161.  The  ftatute  is  not 
recited :  thisdiiFers  not  at  dl  from  the  cafe  of  dd>t  on  a  bond.  But 
it  would  be  otherwife  if  it  were  in  an  information.  (#} 

And  judgment  for  the  plaintiff  PER  tot  am  Curiam, 

(«)  Sed.  Tide  2  Roll  Abr.  79.  Plowd.  1.  .  4  Qol  4S.  Cr».  ^Cx.  %i^  Cro.  Car« 
t»9.     1  3ac.  Abr.  39. 


•  [  338  3  ^     *  Millncr,  an  Attorney^  agatnfi  Crpwdall. 

Cafe  aoj. 

•      /^  ASE  for  fees,  &c.  and  inJeHtatus  for  fees  and  labour ini»* 

Jm^.7^^.Zi  negot.    The  defendant  pleads  the  ftatute  of  i  Jac-  i.  c.  7.  f, 

sOM.ft.c.a3.  I.  (tf);  that  no  bill  was  delivered  under  his  hand.  Demurrer, 
icfpemDgaODr.  be^aufc  hc  hadi  not  averred  his  plea, 

&KMthe*^'       ^"^  ^^*  Curiam  it  is  needlefs,  if  a  negative  pica. 

Ante,  4S.  96.  Then  infifted  that  it  was  for  aP  neg9t.  and  ill  for  diat.  And  per 
B«ic  N.  P.  145.  Curiam  this  ftatute  may  be  given  in  evidence  on  tbe  general  iffue 
^^  ^  mn  ajfum^. 

Bill  referred  to  the  mafter. 

(tf)  Sec  2  Geo,  2.C  %i.  Css* 
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Knight  agawfi  Symmcs,  Ofc  acxf* 

p^JECTMENT  for  five  clofes  of  pafturc  and  arable  called  Anejeament 

*^  Faldowne,  containing  ten  acres.  ^^f. "  ^"^  c'oft« 

'  **  »  called  fMldewn^ 

After  verdi<a,  it  was  moved  In  arreft  of  judgment,  that  it  is  too  «°ntajii«ig  tea 

uncertain,  not  fayine  how  many  of  the  one,  nor  how  many  of  the  fuffidendy  cer- 

othcr.  Martyn  v.  I^chols',  Cro.  Car.  573.     Exprefs  in  the  cafe,  and  tiin.  Bedjiutnj 

I  Cro.  179.  and  Savin's  cajfe^  11  Co.  55.  onecloie  called  Dovecent  s.c.4Mod.97. 
Closb  containing  three  acres,  ill :  and  the  cafe  of  IVeekes  v.  Spar^  \  ^  ^}j*  ^V^ 
row  J  Cro.  Jac.  435,  admits  SavilPs  cafe  for  law,  becaufe  not  S.  d  Comb.  ' 
faid  what,  whether  land,  meadow,  or  pafture ;  there  good,  becaufe  '98. 

(aid  un^  claus*  vocat'D.  containing  three  acres  terrey  Cro.  Car,  555.  po^'^d!?'*^ 

£je£tment  ^e  domo  repojitoria  anglice  A  warehouse,  ill,  becaufe  Cro.*jjicr435, 

not  known  by  that  name  in  the  law.  Harper's  cafe^  1 1   (??•  Telv^  ^ro«  ^^.  ^i\^ 

117.     Owen  li.     Moore  ^0^.     Styles  20%.  ^^    ^^ 

E  CONTRA.    It  was  urged  that  it  lies  for  a  cUfe^  if  9  name  be  Ruit^?§. ^ 

fivento  it,  Cro.  £liz.  235.    Cro.  Jac.  435.    Qro.  Cqr.  126,    3  Ld.  kay.  1470. 

^on.  218.    I  Sid.  295.  *  *««•  Abr.iTcL 

^^  iBurr.  i37.6»5. 

But  afterwards  held  per  Curiam  to  be  ill  in  the  principal  cafe,  5  Burr.  2673. 

and  judgment  was  arretted,  becaufe  not  fufficient  certainty,  (a)  iT^m^R^x*, 

(t)  The  general  principle  of  all  the  old       delivrr  poifeilion  according  to  the  dire£lion 
Cftws  upon  this  fuhjed  is,  that,  as  judgment       of  the  plaintiff  who  therein  adlc  at  his 

II  for  the  purpofe  of  execution,  there  peri),  1  Burr.  6^9.  5  Burr.  2673.  and 
ih'iuld  be  fqch  a  precife  defcription  of  the  therefore  a  lefs  preci(e  defcription  than  is 
ihing  demanded  as  will  enable  the  /he-  neccifary  in  a  ^/^cr^r  bai  been  allowed,  ef. 
riff  to  deliver  it  with  ceruinty  to  the  pecially  after  verdid^.  See  Stiles  194.  i 
plaintiflr,  Ld.  Ray.  1470.  Run.  Ejed.  29.  Lev.  58.  Stra.  ^u  Cowp.  347.  1  Term 
fut  the  pra^ice  now  ii  for  the  flierifT  to       Rep.  xi. 


♦  The  King  againjl  Alfop.  •  C  339  1 

Cafe  205, 
INDICTMENT  for  (hooting  with  hail-fliot  contrary  to  2  jufticesofthe 

&  3  Edw.  6.  Ci  14.  found  before  juftices  of  the  peace  at  the  P*^.***^  only 
ieffions,  and  judgment  quod  fori  sf ace  rit  ten  pounds.    .  ^i^ff^!^ML 

Error  brought  here ;  and  error  affigned  that  the  juftices  of  peace  7oVtrtp^^ 

have  no  power  given  by  this  ftatutej  and  their  commiilion  only  andtherefon 

pvcs  them  power  concerning  the  peace,  and  therefore  this  offence  *^*"°°L*^  * 

.»  only  to  be  examined  by  commiffioners  oi  oyer  and  terminer.  ll^nrttJJe  "^ 

PwL  Curiam.  Prima  facie  it  feems  that  they  have  no  authority.  X!^^^!^^^ 

Holt  Chief  Juftice.    This  ftatute  creates  a  new  offence  after  the  which  cteatctlt. 
making  of  the  commiffion  ot  the  peace,  and  therefore  this  may  be  a  s.a4Mod.49. 

S.C.  Holt,  405, 
IX  Co.  97.  Cro.  £Ii2.  6oT.  697.  3  Mod.  280.  4  Mod.  147.  10  Mod.  fti}.  Fitsg.  124.  i  LJ, 
Itay.  150.    Stra.  66.    i  Self.  Caiw  125.    s  Stnu  608.    z  Bac.  Abr.  615.  ^^ 


S.  C.  Holt9  4oc 

\ 

queftioiu 


Kins 
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queftion.  This  ftatute  gives  no  diredion,  as  does  that  in  Aitwooft 
cafe^  Cro*  Jac.  42 1.  Oyer  and  terminer  have  a  jurildidion,  an  dtbc 
naming  them  in  an  ai^  of  parliament,  doth  vfit  give  them  more 
than  they  had  before* 

But  THE  Court  feemed  unwilling  to  determine  it  j  and  diero- 
fore  aiked  the  counfel,  if  they  had  no  other  errors. 

n  a  smb.  Then  it  was  urged  that  there  was  qo  vi  it  arms.  Se4ntm  alhca* 

tur  \  for  that  is  nenll^s. 

Then  ur^ed,  that  it  was  ferisfaceritj  whereas  it  (hould  be  furis^ 
faciat'i^  for  this  d^eronpe  is  more  material  dian  Jcire  zjo^JiirL 


Tirhfsetrit  \n<» 
l^ead  of JjfcfW- 
/Mtiat  mix  noK 


AaindjAment 
Ibrihootijig 
contrary  toft4( 
^  £dw.  6.  c.  14* 
snuft  ftate  the 
tmuttj  in  whjcb 
tlwoisraidcr 


loMod.aSo* 
(tn.  66.  S5S. 

|IOI. 

%  Hawk.  P.  C. 


Then  that  he ;  f<  late  of  fuch  a  place,  &c.  did  ihoot  at  ponies, 
<f  in  a  canicotey*  not  being  (aid  in  what  county  he  ftood  and  (hot* 
In  fome  places  a  man  may  Hand  11^  one  county  and  (hoot  into  two 
or  three ;  and  here  it  does  not  appear  where  the  offence  was  com- 
mitted, for  that  is  where  the  party  ftood^  or  was,  when  he  (hot,  not 
vrfiere  the  obje£^  he  (hot  at  was.  (tf  J 

Reverfetur^ 


355^ 


(^)  See  Goomb*s  cafe,  Cafes  in  Crowa  LaWj  ^09^ 


Cafe  206. 

•[340] 


♦  Pitcher  agamft  Tovey. 
Mcbaelmas  Term^    2  jyilL  (^  Mary^  Roll  6f . 


.  Cof  enant  for 
rent  will  not  lie 
•gijnfl  the  «/• 

fjpm  qf  a  term 
lor  rent  due  af- 
ter hit  ajfign- 
ment  over  to 
anot'  er^  al- 
though made 
without  notice 
to  the  leflbr. 
S.C.  4Mod.7i. 
5.C.Salk.8i. 
S.  C.  a  Vent. 
234.  2a8. 
S.  C.3Lev.295, 
S.C.Carth.177. 
S.C.  i2Mod.i3. 
S.  C.  Holt,  73. 
%  Vent.  aaS. 
Jones  213. 
Sid.  447 


17  R  R  O  R  on  a  judgment  in  the  Common  Pleas  in  2 
^^  covenant  for  rent  brought  againft  an  aflignee  of  a 


in  action  of 
term  for 
years  for  rent  incurred  afteF  his  aflignment  over  to  another,  with- 
out notice  to  the  leffor.  And  there  by  Pollexfbn  and  Rooksby 
yufticei  it  was  held  that  an  aflignment  by  an  affignee  without  no- 
tice  was  not  good»  and  accordingly  judgment  given  for  the  plain* 
tiff  in  the  adtion,  againft  the  opinion  of  PowELt  an4  VentRI* 
ad  tunc  exlflentu  contra. 

Now  here  argued  for  tlie  plaintiff  in  the  writ  of  error,  diat 
the  cafp  is  no  more  this  :  A  lefTor  brings  covenant  againft  the  defen- 
dant as  af&gnee  of  a  term,  for  rent  arrear  \  the  defendant  pleads, 
that  as  to  part  cognovit  aSiionem^  and  as  to  the  refidue  before  the 
fame  became  due,  he  affigned  to  J.  S.  who  entered.  The  plaintifF 
demurs  and  judgment  for  the  plaintifF,  and  inquiry  general,  that  this 
plea  was  good;  for  there  is  no  need  of  notice;  for  the  affignee  is 

J  Sid.  447. 

1  Ld.  Ray.  320.  354.  368.  2  Ld.  Ray.  1551.  i  Stra.  405.  Swinb.  390.  2  Vem.  241.  Prec  Chao. 
I  ^6.  I  Bac  Ahr.  536.  Dougl.  183.  188. 444,  735.  2  Com.  Dig.  564. 641.  642.  3  Burr.  1171.  StOi 
X2AI.    2Acic.  546.     ;}  Term  Rep.  393.  .#^ 

only 
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cnly  chargeable  by  virtue  of  the  privity  of  eftate,  and  that  by  his  PiTcm* 
affignmcnt  is  deftroyed ;  and  there  is  no  need  of  notice :  privity  of  TorKT.- 
eftate  is  to  be  immediate,  and  that  is  gone  by  an  aflignment  over, 
Co,  Lit.  271.  Where  none  is  bound  to  give  notice,  there  die 
other  is  bound  to  take  notice  at  his  peril,  if  neceflary.  {a)  Befides, 
if  he  had  no  notice,  he  (hould  have  replied  to  it ;  for  otherwife  it 
ihall  be  intended  diat  he  had  notice :  if  there  had  been  any  aver- 
ment of  fraud  or  no  notice,  ifTue  might  have  been  taken  upon 

h.(*) 

Birch  Serjiant  }  contra.  The  privity  of  eftate  is  not  gone  fo 
fir  as  to  bar  the  plaintiff  of  his  adion  without  notice ;  for  how 
fhoiild  the  plaindfF  know  whom  to  have  his  rent  from  ?  At  thi9 
rate  it  may  be  affigoable  from  one  hand  to  another,  and  fo  on  in 
infinitum^  and  this  plea  may  be  to  every  a6lion  he  brings  agalnft 
any  one.  And  it  is  no  anlwer  to  fay  he  may  diftrain,  for  notice  is 
neceflary  in  all  cafes,  where  a  prdudice  may  accrue,  and  a  man 
cannot  help  himfeif ;  and  cited  2  £dw.  4.  pL  3.  Cro.  Jac.  432* 
I  BuUir.^^   I  Rolls  Rep.  314*  Acceptance  of  rent  will  not  prevent        p  . 

a  forfeiture  of  which  the  leffor  had  no  notice,  [c)   Objection,  •the        L  34^  J 

cafe  of  Overton  v.  Siddally  Cro.  EHz.  555. there  never  was 

fach  a  judgment :  notice  was  not  infifted  on  in  that  cafe ;  the  great 
queftion  was  in  that  cafe  whether,  when  againft  an  executor  it  fhould 
be  in  the  debet  et  detinet ;  and  in  Popb.  izo,  12*1.  the  only  reafon  i% 
that  the  adion  did  not  lie  againft  the  fucceflbr  of  the  prebend :  in 
Moors  35*  die  cafe  is  taken  notice  of,  and  he  (ays  that  the  court  was 
£vided :  that  cafe  hath  been  adjudged  no  law  in  the  cafe  of  HilUard 
#•  CaJbardySid.  266;  and  inthecale  of  Buckley  v.  Keighley.  Hales 
€hief  Baron  was  againft  it  afterwardsi  and  ail  the  bar  with  TwisDEir 
againft  it. 

Holt  Chief  JuftUe.    That  cafe  in  Siderfin  was  In  die  detinet 
only,  and  fo  not  contrary  to  the  other.     Now  what  is  it  that  makes 
the  afignee  chargeable  at  all  ?     Is  it  not  the  eftate  ?     He  had  no- 
thing to  do  with  the  leflbr,  but  upon  that  account.    A  bargainee  of  S«  Humble  r« 
a  reverfion  (ball  maintain  debt  for  rent  from  the  time  of  the  bar-  p.'**^^*  f^' 
pin  and  Tale,  though  there  were  no  notice  to  the  leflee }  and  there     '*'  ^*  * 
is  the  fame  reafon  on  the  other  fide.     The  afllgnee  hath  die  eftate 

f«)^  Overton  y.  Sydal,  Cro,    Elit.  See  alfo  Lckcux  v.  Naflj,   %  Stta.  laai. 

U$'  Goaces  v.  Hixte,    1  Roll  Rep.  314.  and  Bamfather  v.  MufTart,  Doug).  4.3  e. 

mU  V.  Heming,  i  Roll  Rep.  285.  Porter  (r)  See  Penaiit*s  cafe,  Cro.  Jac.  ^i.    % 

^Fry,  I   Mod.  30a.  z    Roll  Abr.  468.  And.  9.  Curney  v.  Sayer,  sLeon.  oe.  tiit 

Codb^iei.  cafe  of  Bulldey  v.  Keighley,    1  Sid.  308. 

W  See  Humble  v.  dorer,  Cro.  Eli*.  338.    in  EafterTcna,   19  Car.  a.  Rcll 

M  Leonard  r.  Bacon,  Cro.  Slis.  234.  194.    See  alfo   Doe    on    (he  demiic  of 

H«mlerton  t.  HowgU»  Hob.  y%,  Keighley  Cheney  v.  Ballen,  Cowp.  143.  and  Den 

J»Balkdey,  1  Sid.  338.  S.C.  2  Keb.  260.  v.  Harrifon,  1  Term  Rcp.43t.  that  it  hat 

rtfshef  w.   Knight,  Michaelmat  Term,  been  eftabUihed  by  many  cafes  that  accept- 

H  Car.  I.   Roll  416.  Trottle  ▼.    King,  ance  of  rentihall  not  operate  at  a  waive? 

MAtrTcrm,  34  Car.  ».  Roll  397.  Chilf-  of  the  forfeiture,  or  ai  a  corfirmaticn  of    " 

Wv.  Wilcox,  Trinity  Term,   30  Car  a.  the  tenancy,  unlefi  the  landlord  hat  notict 

*«U  636.  in  the  Common  Pleas.  Ircmon-  that    a    forfcitut*   was  incuned    at  tbf 

I^^T.IifiritiiiyNoy  97*  8«C*Lat^ftOo.  time. 

Without 


3i9  ttaary  Term,  ^  WUllam  and  Mafjv itt  B.  R* 

PiTCRts  widiout  the  confcnt  of  the  lefibr;  and  why  may  he  not  part  wiA  it 

ToYiY.  again?     That  cafe  of  Buckley  v.  Keiley  was  agreed)  and  Hhht 

Ste  LekenxV.  ^'V^  Baron  was  of  another  opinion  afterwards  in  the  Exchequer 

N^,  ftStraoge  Chamber. 

J2AX. 

*«Chafi«lior  And  afterwards  judgment  was  here  revcrfed  PElt  totamCu- 
TiT.'^aikcr^v!  RiAM,  for  that  no  notice  is  neccflary :  and  the  cafe  of  Overton  v. 
Reeves*  cited  Siddall  affirmed  for  good  law  for  diat  point  of  the  iietinet^  for 
^tts>«  444*       he  is  not  chargeable  in  the  debet  and  detinet  after  affignment. 


Cafe  207*  Chccveley  againfi  Bond. 

Hilary  Term^  3  fTtU.  &r  Afary^  Roll  307. 

If  a^lebtor  be     /^  A  S  E  on  bill  of  exchange.    The  defendant  pleads  the  ftatutc 
^^^"Jof  *i   J^c*  '•  c-   16.  of  limitations.     The  plaintiff  rc!|Jies,  the 

aSioD  Mxnies,    defendant  was  beyond  fea,  &c. 

the  creditors 

Se^i^^Umiti       Held,  that  the  defendant's  being  beyond  fea^  doth  not  ftqj, 
afcerhitieturn.   or  hinder,  or   excufe    the    plaintiff  for  not  fuing  widiih  the  fix 

See4Tenn  jears.  {a) 

Rep.  516. 

liUtofex.  And  HELD  ALSO  that  bills  of  exchange,  and  other  trianfiidions 

change^rewith-  between  merchants,  are  not  excepted  out  of  the  (aid  ftatute,  but 

ia  the  ftatute  of,o.^'^  ^  ' 

Cmitatioiif .        only  ?n  adbon  of  account. 

S.C.4Mod. 

205.    S.  C.  Carth*  2i6.    S.  C.  Holt,  417.    Carth.  3.    Ante,9S.     H.  Bl.Rep.  631. 

(m)  But  now  hy  4  &  5  Ann.  c.   x6«  f.  at  liberty  to  hring  it  againft  $>ch  perfoo  at 

19.  If  any  perfon  diail  at  the  time  thecaufe  any  time  within  fix  years  after  their  le- 

.  of  i£k\9ti  accrues  be  beyond  the  Teas,  the  turn, 
perlbn  who  isintitled  to  the  aAion  ihall  be 


Cafe  ao8.  ♦  Moore  againji  Furfden. 

•  [  342  ] 

In  ejeament  C^JECTMENT.  Special  verdift.  Held,  that  two  tenant* 
aruftaiakc"fe*"  "^  common  leffors,  muft  make  feveral  Icafcs  in  ejedment. 

aJJ^w  inb/*^        ^!^  ^'^  is  well  enough,  becaufe  the  ejeftmcnt  is  pofitive. 

feveral  titles. 

S.  C.  Carth,  2«4.  S.  C  a  Vent.  114.  S.  C.  Comb.  190.  Co.  Lit.  loo.  Moor  6Ss.  6  Co.  14.  Cro. 
Jac.  166.  2  WilC  100.  A3s«  KiiB.  Ejcd.  io«.  5  Term  Rep.  15*  %  Stn.  ii8i«  Cowp.  219. 
A  Term  Rep.  759.  oocia. 


StockfaoM 
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3^9 


Stockhold  againjl  Collington, 

r^  A  S  ^ ;  for  that  the  plaintifF  at  the  requeft  of  the  defendant,  had 
ferved  the  defendant  as  a  commiffioner  on  a  certain  commiflioa 
out  of  the  exchequer,  direded  to  the  plaintifF  and  others  for  the 
examination  of  witnefles  as  well  on  the  behalf  of  the  defendant  as 
others  in  a  certain  fuit  then  coram  baronibus  of  the  exchequer  afore- 
faid  depending,  the  defendant  in  confideration  thereof  promifed  to 
pay,  &c.  fo  much  as  the  plaintift  deferved  for  his  labour  as  fuch 
commiffioner  aforelatd ;  and  averred  that  he  deferved  for  work  and 
labour  as  a  commiffioner  five  pounds j  and  also  that  the  plaintifF 
at  the  requefl  of  the  defendant  had  written  divers  depofitions  in  a 
certain  caufe,  and  had  found  and  provided  divers  parchments,  and 
other  neceflaries  for  engroiTments,  &c.  Non  ajfum^tt  pleaded. 
General  verdi<St,  and  damage  for  the  plaintiff'. 

Tremain  Serjeani  moved  in  arreft  of  judgment.  That  in  the 
firft  count  here  was  no  confideration,  it  being  unlawful  to  take 
money ;  for  the  fervice  is  by  command  of  a  court.  Secondly, 
That  the  court  of  equity  was  held  before  the  Chancellor,  &c, 
and  the  Englijb  bills  always  directed  fo,  and  therefore  there  could  be 
do  fuch  caufe  depending  coram  baronibus  as  to  take  depofidons,  &c.. 
and  judgment  ordered  to  ftay  quoufqiu  moverctur  ex  altera  parte. 

E  CONTRA.  As  to  the  laft  I  anfwered,  that  the  very  writ  of 
fubpofftta  v^as  to  appear  coram  baronlbusy  and  had  fevera!  in  my  hands, 
which  I  produced  to  the  court ;  and  the  very  fubparna  in  our  cafe 
was  fo,  and  our  declaration  was  according  to  that.  Then  for  the 
other  here  is  a  good  confideration^  for  he  doth  ferve  the  party  a9 
commiffioner  5  he  is  named  by  the  party,  for  both  fides  do  name  in 
fuch  cafes  ;  and  this  is  for  labour  and  pains  only,  and  thofe  beftowed 
at  the  defendant's  requefl.  He  was  not  bound  to  this  under  any 
oath  of  office,  and  it  is  a  fervice  to  the  party  to  attend  it.  Now  it 
is  ufual  for  mafters  in  chancery  to  take  for  their  pains,  if  they 
take  an  anfwer  at  *  a  nobleman's  houfe,  &c.  Commiffioners  of 
bankrupts  arc  conftantly  paid.  In  the  cafe  of  Sir  George  Moore  v. 
Fofter^  Teh,  62.  Cro,  Jac.  65.  Commiffioner  had  taken  bribes, 
&c.  not  adlionable  per  Fenner.  and  WilliajAs,  becaufe  volun* 
tary  and  at  election  of  the  perfon  to  fit  or  not.  It  is  not  in  a  judi« 
cialcourfe,  nor  upon  oath ;  and  if  he  refufe  to  fit,  the  fuitor  hath 
no  remedy  by  adion  againfl  him,  for  himfelf  names  the  man,  and 
not  the  court :  and  though  perhaps  his  refufal  will  be  a  contempt 
to  the  court,  if  without  excufe,  yet  doubtlefs  they  will  never  punifh 
the  perfon  for  it,  unlcfs  his  reafonable  charges  were  allowed :  diough 
it  be  a  proceeding  in  a  court  of  equity,  yet  you  will  take  notice 
rf  the  labour,  and  an  aftion  will  lie  for  labour  and  pains  in  folicit- 
ing  a  caufe  in  equity,  as  was  in  the  cafe  of  Ambroje  v.  Ifled^  here  in 
this  court.     The  books  have  cafes  in  them  ftrongcr  than  this,  as 

dnderley^s 


Cafe  209» 


on  1  promife  to 
pay  in  confide- 
ration of  the 
plaintiflPsliaviflf 
ferved  as  a 
commi/noner 
at  the  requeft 
of  the  defendant 
on  a  commidioA 

out  of  THE  EK- 
CHS^VER,  in 
in  a  caufe  de- 
pending befall 
the^arin. 
S.  a  IS  Mod, 

9- 

S.C.SaUb330« 

S.C.  Comb.iS6 

S.  C.  Carth. 

208. 

S.  C.  Holt  7. 


^[343  J 


jfta  Hilary  Termi  j  Willtam  and  Maiy^  tn  fi.  IL 

Stocxrol^  Andirlefs  cafe  cftcd  in  Noy  76.  Latch.  55,  56,  Mtmffit  td  a 
CM^inieToKi.  ft'^suieer  in  confideration  of  his  labour  and  pains  in  affiftine  of  the 
iheriffy  is  good,  becaufe  voluntary^  and  at  the  parties  reqaeft.  The 
feafon  idiy  it  is  otberwife  when  made  to  a  fherifi^  is  becaufe  he  is 
an  officer,  and  fuch  pra&ice  encouraged  would  promote  extortion; 
(6  it  is  of  a  bailiff,  but  otherl^illb  IxmA  to  a  ftrauiger. 

And  PER  TOT  AM  Curiam  the  adion  lies  1  and  my  client  had 
bis  judgment* 


Cafe  110*  Drew  and  others  ag^nji  BarkOale. 

Micb.  Ttrm,  2  WiU.  li  Marjy  RM 

*^*/^/^'  QCikEfaciat  direded  to  the  Iheriff  of  Middlefex,  w  ac^ 
in  debt  i^edc-  cipietif  in  ncortP  it  proctfs\  btc.  manifeft  error  to  have  inter* 
findant  pleads  vened)  and  therefore  the  record  we  have  cauied  to  come  before  us 
SZ^Md  on  ^^^^  nobis  jam  rejidint\  and  that  John  BarkfdaUj  19  May,  annt 
Mfaeoa!)!  ^  fecundoy  came  before  Sir  Hen.  Pollexfen  Chief  Juftice  of  the 
JM  at  Extter^  Common  Pleas  at  his  chamber  in  the  Inner  Temple,  London^  and 
Z^l!fcL"**ThU  *^^  entered  into  a  recognizance  for  the  due  profecution  of  the 
ttirpriiion  of'*  Writ  of  error  with  effed,  and  to  pay  die  condemnation  if  affinned, 
the  mtmu*  it  pTOUt  piT  rtcorJf  ncognit*  pnd,  in  curia  noftra  c^am  n$bi$  jam  re^ 
«at«  riS^'  >if»/>w//rV/r'  conjlaty  and  that  the  judgment  viras  affirmed,  and  the 
piainciir,  by  the  damages  not  paid,  idto  fcir.  fac,  isfc*  The  defendant  pleads  that 
16  *  17  Car.  X.  the  defendant  Pabner  paid  the  money  at  Exeterj  where  the  firft 
*•  *•  ^*^'  ^'  adion  and  trial  was  had.  The  plaintiff  replies  quod  nonfohit  modo 
I  Siund.  248.  itforma^  et  hoc  petit  quod  inquiratur  per  patrianiy  &c.  The  plaintiff 
1  Dmv*  Abr.  ^^  o"^  *  yenire  facias  to  St.  Qements  Danesy  and  a  trial  is  had 
^^6.  *      thereon,  and  a  verdidt  for  the  plaintiff. 

S  Mod.  XQQ* 

%  Mod.  24.  *  I  MOVED  in  arreft  of  judgment.    First,  becaufe  the  trial  was 

3  H^*  394-        not  in  the  proper  county. 
%  Ler.  122.  ' 

fjUv'^Jo  ^^^  ^^^  TOTAM  Curiam  preter  Holt  Chief  Jujliccy  TTiat 

I  Sid.*3x(?.*  **t  is  helped  by  the  16  W  17  Car.  2.  c.  8.  though  the  county  be 
I  Mod.  37.         wrong,  and  though  in  2l  fcire  facias. 

I  Venu  ^8. 

See  MeiJor  v.  Barber,  3  Tenn  Rep.  387. 

•[344] 

If  a  jadgmeot  Then  I  URGED  that,  FiRST,  A^^  conjlat  how  this  record  came 
Common ^Pleai,  f^*^^***  ^^  ^^^  *^  ^^  ^^  removed  hither ;  for  it  is  a  recognizance 
be  affirmed,  before  the  C.  J.  PoLLEXFEN,  and  ufually  and  originally  fuable 
ttponawritof  there.  Nay  can-be  fued  no  other  where  hy  fcire  faciasy  for  that 
Kln''"Bllnch  °^"^  ^  out  of  the  court  where  the  record  is,  and  that  is  in  the 
the"cottrt  ma/    Common  Pleas.    Debt  and  fcire  facias  are  entirely  different ;  the 

award  a  arttO' 

rarl  Co  remore  the  recogntxancc  of  the  bail,  and  then  9^  Jcin  facias  Uei  againft  the  bail  out  of  the  KingH 
Beach.  ■  .S.C.  Comb.  199.  1  Sid.  1I3,  t  Roll  Abr.  SS4.  0761,306.  i  Lev.  134.  4  Mod. 
404.    Halt.  117.    5  Mod.  421. 

one 
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tne  is  a  new  original,  the  other  only  a  judicial  proccfs :  this  recog-  l>t^«w 
nizance  cannot  be  removed  by  virtue  of  the  writ  of  error,  though  BaukTdai*. 
that  be  to  remove  the  record  cum  onmthus  ea  tangentibus ;  for  this 
is  a  diftind  record.  A  writ  of  error  may  be  brought,  and  no  fuch 
recognizance  at  all ;  for  if  I  will  not  have  a  fuperfideasy  or  need 
not,  becaufe  execution  is  executed,  there  is  no  recognizance. 
It  is  given  by  a  particular  law  for  a  particular  rea(bn  and  purpoie^ 
and  therefore  coUateral  and  diftind.  Suppofe  the  writ  of  error  be 
niifilireded,  or  a  variance  between  the  loquela  of  the  writ  and  the 
record,  (6  that  the  redord  is  not  removed,  this  cannot  be  removed; 
but  fuppofe  they  have  fued  a  certiorari  on  purpofe  to  remove  this 
recognizance,  that  mud  needs  be  ufelefs )  for  this  court  hath  no- 
tiiing  to  do  with  it.  Then  the  removing  it  hither  to  fue  it  here. 
Is  to  alter  the  law ;  for  it  prevents  the  bail  of  that  appeal  which  they 
vrould  have  by  writ  of  error  here,  if  fued  below :  the  authority  of 
Fitz.  N.  B.  245.  is  only  general,  that  a  certiorari  lies,  and  the 
inftances  there  mentioned^  are  only  to  oyer  and  terminer  and  feffions : 
fiirdy  it  will  not  be  pretended  that  a  certiorari  zni  fcire  facias  here 
may  be  upon  any  other  recognizance  in  that  court ;  and  by  the  fame 
reaibn  this  is,  all  others  are  removeable  by  the  fame  means.  Now 
3  Jac.  I.  c.  8,  which  enjoins  this  recognizance,  orders  it  to  be  taken 
thore,  and  confequently  fuabic  there*  If  bail  be  put  in  the  Com- 
mon Pleas  in  an  original  a6^ion,  and  a  writ  of  error  brought,  it 
doth  not  remove  the  record  of  the  bail,  being  no  part  of  the  judg<^ 
ment  roll :  there  is  not  one  precedent  in  all  the  printed  books  of 
any  fiich  certiorari  granted,  or  ever  fued.  If  a  writ  of  error  be 
brought  on  a  judgment  in  an  inferior  court,  and  bail  not  certified 
nor  diminution  alledged,  and  the  judgment  be  removed,  you  cannot 
remove  the  bail  below  by  certiorari ;  for  this  coUit  will  not  exe- 
icute  dieir  judgment)  i  Saund,  98. 

•  Trie  CouitT  after  deliberation  and  fearch  into  precedents,  had  •  [  345  j 
Uccount  of  feven  or  eight  in  ail,  the  ftrft  thirty  years  fmce,  but 
none  on  debate.  However  they  ruled  it  good  j  for  this  reafon,  as  I 
fuppofe,  becaufe  ampliat  jnrifdi£Iion' ;  and  it  is  no  prejudice  to  the 
fuitors,  but  rather  an  advantage,  becaufe  no  writ  of  error  lies  from 
hence  upon  fuch  fcire  faciasy  but  in  parliament. 


Meacock  and  his  Wife  againfi  Farmer*  q^j^^  „ 


T 


^  RE  SPA  S  S,  by  hufband  and  wife,  for  a  battery  of  the  wife,  Adeciantionio 

and  taking  the  goods  of  the  hufband  then  and  there,  ad  dam»  trefpais,  bybuf. 

Mkm  ipforum.    General  verdiS j  thirty  pounds  damages.  ^"J  Urtmwi 

Moved,  in  arrcft  of  judgment,  that  the^  could  not  join,  becaufe  the  [hcnt^'Jtef ' 

tort  concerning  the  goods  could  not  furvive,  and  therefore  ought  fhc  taking  the  hvU 

not  to  be  joined.  band'«  goods  ml 

...                  •  .                  ^        •  dswtnmm  ipftrmm 

Voj«I.  Y  l»x» 
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Mkacock 
Farmir* 


Hob.  234* 
Keilir.  434* 
Cro.  Jac.  473. 

Cro.         17s. 
553- 

•  [  346  ] 
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I  DID  e  contra  endeavour  to  anfwer  the  exception,  notwithftanding 
the  authorities  againft  me  in  the  Regtfter  105.  is  exprels  as  words 
can  make  a  cafe. 

Not  A,  That  one  may  have  a  joint  a£lion  for  goods  taken,  but 
of  battery  or  fuch  perfonal  trefpafs,  the  adion  ought  to  be  folc, 
tmlefs  in  the  cafe  of  hufband  and  wife.  And  if  the  hufband  and  wife 
do  bring  a  writ  of  trefpafs  for  a  battery,  and  for  goiods  taken,  the 
writ  (hall  be  of  the  goods  of  the  hufband ;  for  the  wife  can  have  no 
property  in  the  goods  during  the  coverture,  viz.  Ji  A.  it  &  uxor 
tjusj  t^c.  pontj  &^.  quarcj  &c,  in  ipfum  5.  apudy  or.  infubum  fecity 
(ffc,  Et  bona  et  caialla  ijufiUm  A,  ibidem  invent*  ad  vaientiam,  \Sfc. 
tebit  tt  efportavit  et  alia  enormia^  &c.  ad  grave  damnum  ipforum 
J.  et  B.  Thcfe  are  the  words  of  the  book,  and  the  writ  j  and  by 
this  was  our  declaration  drawn. 

The  Court  feemed  to  wonder  at  my  pretence  of  juftifying  the 
declaration,  till  I  read  the  words  of  the  Regijiery  by  which  Mr. 
DoD  had  made  his  narration.  But  however  diey  were  all  of  opinion 
according  to  the  conftant  tenor  of  the  more  modern  authorities. 

♦  Anodier  cafe  I  cited,  which  was  as  ftrong,  2  Inji.  236.  A  man 
dies  feifed  of  land  in  right  of  his  wife,  or  joindy  with  his  wife,  and  his 
eoods  are  taken  away.  In  an  offt%ey  brought  by  the  hufband  and  wife, 
he  and  his  wife  fhau  recover  leifin  of  the  land ;  and  he  alone  upon 
diat  original  brought  by  him  and  his  wife,  fhall  have  damages; 
which  is  worthy  of  obfervation;  and  there  he  cites  il  Hen.  6. 
16.  which  is  accordmgly,* 

Judgment  was  arrefled. 


Eaftcr 
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The  Fourth  of  William  and  Mary, 

I  If 

THE     KIN  G '  s    BENCH. 
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Sir  JOHN  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Doli 

Sir  William  Grj 

Sir  Giles  Eyres, 

Sir  George  Treby,  Knf.  Attorney  General. 

fi'flr  John- Some Rs,  Knt.  Solicitor  General. 


olben,  i£^/.     1 

RE  GORY,  Knt.  Vjuftices. 

s,  Knt.  J 


Samborne  againft  Belke.  Cafe  2I2« 
•      rrimij  Tcrm^  3  mil.  &f  Mary^  Roll  155. 

U  ELD  PBR  Curiam.    That  if  there  be  a  tenant  to  the  pncipe  A  taant  to  die 

**  fgndente placito  before  judgment,  it  is  well  enough* though  diere  f^J^J  *^' 

were  none  at  the  time  of  fuing  out  itic  precipe.     And  per  Holt  S/^auly^ 
Ckiff  Jujiici^  a  tenant  hath  been  made  frequently  after  the  return  More  jodg- 

of  me  frecipi  and  a  voucher,  {a)  ""•"* 


Holt^6i4. 

Gstfa.  47s.    %  Silk.  568.     I  Ld.  Ray.  227. 475.    Pigot,  28.    CniiC^  i^     5  Com,  die,  K  Pkida,'^ 
(3  A.  3.}    I  Sm.  47.  '  Cowp.  702*    Hargravo*t  Co.  Liu  204.  notis. 

ify  JviiMir  b]r  die  14  <^;  l.  c.  lo.  <«  of  the  writ  of  feifin,  f  loTiDis  the 

'  Jt  b  eiiafted  *<  that  emy  comown  recore-  <<  fame  appear  to  be  levied  or  executed  be« 

^  %7  ikril  be  deemed  good  and  valid  to  aU  **  fore  the  end  of  the  tenD»  great  feffion, 

^  Ottali  iMlyaipofetaaCwitliftandiog  the  '  <<  feffion,  or  affixes  in  which  fuch  recovery 

*>  'fm^  m  deed  or  deedty  making  the  tt-  <<  was  fofieredi  and  the  perfon  joining  10 

«^  mm^  to  die  ipritf  ilioold  be  levied  or  •  <<  foch  recovery  hat  a  foffident  eftate  and 

•^.cntsHdeiDErtheCUDe  of  the  judgment  «<  power  to  foflfer  the  ftme.**"  See  alio 


9^^«1P^  iniiwbnpoMqr,  uA  the  tward     24  Geo.  %•  c.  48.  f.  S, 
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Cafe  2I3«  Potter  againft  James. 

An  mddhmws  p^  R  R  O  R  Oft  judgment  in  indebitatus  for  fo  much  money  then 
maft  ftate  apoa  *-'  jye  and  unpaid.     And  reversed  becaufe  not  (aid  upon  what 

what  the  debt       ^^^^.^^  '^ 

trifet.  account. 

t.  C. Comb.  187.    S.  C.  m  Mod.  x6i 

Cafe  214,  B urges  againfi  Steer. 

On  1  prercrip.  T  N  pleading,  the  prefcription  was  for  common  for  (heep ;  and 
^'^^f'^A^  iffue  being  joined  thereon,  thejury  find  common  for  fheep  and 

r^ia£^ti%  ^ovis  too.  And  held  that  die  iflue  was  found  for  the  plaintiff  who 

it  foriheep  and  claimed  the  common ;  and  judgment  accordingly  given  for  die  plain- 

t^vH  it  gKKL  ^£     yi^  Grey's  cafe^  5  Co.   TborowgooePs  ca/ey  i  Brownlow^  Hob. 

S.  C.  4  Mod.  53. 
S9. 
S.  C.  Carth.  219.     Cowp.  766. 

Cafe  215.  ♦  Mudge  againfi  Bridges. 

•[3+8] 

r^iM whento  D £ R  CuRiAM  held,  that  if  the  contraft  be  laid  in  Londcn^  and 

•  ^llfojUup,  *  collateral  matter,  or  the  thing  contracfted  for,  be  done  beyond 

6  Mod.  a»8.  ^^  ^^^  y°"  '^^  "^^  ailedge  it  done  here  in  the  ward  of  Cheap. 

10  Mod.  255. 

liatch.  4.  Lutw.  950.  %  Ld.  Ray.  1042.  and  fee  the  cafe  of  Moflyn  v.  Fabrigas,  Cowper  176  to  i8i»  that 
eTery  tranfitory  a^ion  may  be  laid  in  any  coooty  in  Emglandf  though  the  matter  arife  beyonid  the  feaa^  hot 
a  place  in  Bmglund  muft  be  alledged  fro  forma* 

Cafe  216.  Carter  againft  Homer. 

Hilary  Terrriy  2  IViU.  ^  Mary^  Roll  324. 

«  All  the  reft  of  IJ*  J  E  C  T  M  E  N  T.      Special  verdiS.     A.  feifed  in  fee  of  a 

my  5^4r#"  car-     -*-•  meiTuage,  and  alfo  of  copyhold  land,  makes  his  will,  and  in  it 

rieta/«>^.v..  ^^  ^^f^  words;  ^'all  the  reft  of  my  eftaie^  whether  freehold  or 

S.C.  I  E^.Abr.  «  copyhold,  I  devife  one  third  part  to  my  wife,  and  the  reft  to  my 

s.  C.  4  Mod.      **  children,  equally  to  be  divided  between  them.** 

89. 

Stiles,  18 r.  Trinder  Serjeant  argued  that  this  carried  a  fee;  die  word 

a Cfclcif.  262.  **  ift'^^*  i"  '«g*l  fignification,  being  the  intereft  which  he  had  in 

Saik.  234. 236^  the  land.     Sed  altera  parte  minime  parat. 

6  Mod.  106. 

C»fiM»  T.  T.  jtdjornatur.  [a)     f^ide  Cro.  Car.  447. 

1  Ld.  Ray.  187.    *  W.  Ray.  831.  ^  Prec.  Chan.  37. 264.  471.    2  Peer  Wms;  335.  523.    3  Pter  Ww. 

193.  295.  386.     »  Bac  Abr.  55. 

(«)  It  wat  held  that  the  word  •^  ^/Uit,**  Covrp.  352.    Den  ▼.  Gaflcin,  Cofwp.  660. 

nuft  fignify  the  intrreft  he  had  in  the  land.  Right  v.  Sidebotbam,  Dougl.  763.    Cow- 

and  Ibpafs  alee.     S.  C.  1  £9.  Abr.  177.  per  v.  Martin,  t  Term  Rep.  411.    Flet- 

See  Stiles*  281.     2  Lev.  91.    i  Mod.  xoo.  cher  v.  SmitiMiy  2  Tcnn  Rep.  656.    Bur* 

2  Chan.  Caf.  269.      See  alfo  Hogan  v.  kicv.ChapttaoyH.  BLRep.ft23.    DaUy 

Jacki^n^  Cowp.  299.    Loveacrct v.  Bl^^  t.  King,  H.  BL  Rep.  3. 

Buck 
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Buck  againji  Barnard.  Cafe  a  17. 

/^N  trial,  before  Holt  Chiefjujilce^  in  debt  for  rent;  held  by  AnadmhuJIrM^ 
^"^  him,  that  an  adminijhator  is  chargeable  as  ajjignee  for  tiie  time  "»r  may  be 
he  enjoys  it,  and  is  in  pollefHon ;  and  verdi^l  accordingly  for  the  LJ^n%^* 
plaintiff  upon  that  evidence,  the  declaration  being  againft  the  de-  for  rent, 
iendant  as  affignect  S.  c.  Holt^  75. 

1  Roll  Abr. 
€03.    500.31.      3LeT.74« 

*  Winchurch  againft  Belwood  and  others.  •  r  3^0  j 

C'RROR  to  reverfe  a  fine. — Mr.   Bonython  now  argued,  ^^'^    ^^°* 

that  the  writ  ought  to  abate,  becaufc  no  fuch  writ  lies  coram  ^°  ■  ^*  *^ 
nobis  refideni,  for  here  is  no  record  to  warrant  it.     The  record  re-  a^^e^a^Iw- 
mains  in  the  Common  Pleas  till  judgment  for  reverlal.     Here  is  /:r/>/ only  it 
only  a  tranfcript.     Cro,  Jac.  384.     i  Leon.  1 14.  ^7^ic^^  *^ 

Mr.  Northey  e  contra.     It  lies  upon  the  tranfcript,  2  Leon,  Swyfendfo"'' 
J  57.     Heme's  P  leader^  title  ^^  Error j*  I  Telv.  118.  the  record  itfdf, 

and  reverfe  it, 

The  Court  in  cafe  of  the  Exchequer  Chamber  before  thelordtrea-  ^'  ^^  *  ^^ 
furer,  no  error  i-or^w  v^Wi  lies,  becaufe  they  have  a  particular  autho-  it  off  the  file, 
rityonly  to  affirm  or  reverfe.     Upon  the  bringing  the  writ,  the  s.CSailt.  317. 
Chief  Justice  certifies  the  record  and  procefs  of  the  king's  filver,  sIcLiUyEnt.' 
andTHECHiROGRAPHERitis  true  doth  Certify  a  tranfcript,  but  whcH  *7*« 
reverfed,  the  foot  of  the  fine  is  fent  for  here,  and  aftually  cancelled.  Jsa^k.^lx. 
This  is  more  than  is  from  Ireland^  and  yet  the  writ  of  error  in  that  Fiw.  K.  B.*s«, 
cafe  fays,  the  record  is  here.     The  firlt  writ  of  error  to  the  Chief  c***y**'fi 
Jufticc  fays  <*  record,'*  though  to  the  cuftos  brevittm  and  cbiro-  jJJ.*    **"^» 
grapker  it  fays  only  a  transcript."     Adjomatur.  (cf) 

i^a)  Ir  Is  f;?*id  S.  C.  I  Si!k.  33S.     the  And  fee  the  cafe  of  Fazjckerly  ▼.  Ealdoy 

COwJiT  he'd  thit  the  writ  <>1  error  ferjw  6  Mod.  177.      l  Salk.  341.  and  Ylcart  v« 

tueifh  rtfdiit,  lay,  r.orw'ith(^ir..!ing  only  a  Haydon,  Cuwper  843. 
^AMfiribt^xr\^  nax.  thereojrd  itf'cU  is  removed. 


Pentin  againft  Jcnkyns.  Cafe   a  1 9. 


T 


REPASS  for  an  aflault  and  battery.     The  defendant  v^»/V //  4^irt».iw  may  be 
4ifendit  vim  et  injur*  quando^  ^c,  and  lays  that  the  plaintiff  was  P^ef-cd  without 
aRenigenaj  et  natus  extra  ligeantiam  in  paritbus  tranjmarinisy  viz.  ^^i^^'^*^'^' 
91  St.  Maloe*5  in  France^fub  obedient ia  Lodoviciy  k^c.  inimici  r^gis  et 
regime.     And  demurrer, 

Exception  taken,  first,  becaufe  it  doth  not  lay  de  patre  et  S^u.  Uanen^nti 
matre.    And  held  well  enough.  "wii  pleaded 

°  ymilYi  full  defenu. 

Then  SECONDLY,  there  is  a  full  defence^   And  for  that  caufe  the  i  Ld.  Ray.  117, 
(pouRT  inclined  that  it  was  ill  pleaded.  Poft,  387. 

^jernatur^ 

Y3  Mika 
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Cafe  aao.  Miles  againji  Etteridgc. 

A  licenfc  to  in-  ^IP  RESPASSfoT  throwing  down  of  fences.    The  defendant  juf- 
tta'*^°\S3kd  ^^^^  ^  "?^*  of  having  common.     The  plaintifF  replies,  tha^ 

M*i  reietfc  of      ^^  defendant's  father,  under  whom  he  claims,  did  give  licenfe  for  to 
common.  make  and  continue  the  inclofure  to  him  and  his  heirs  ;  and  ifllie  * 

•  [  350  ]    joined  thereoii  utru?n  licentiavit  modq  ct  forma  \  and  verdi^  for  the 
plaintifF. 

Thompson  Serjeant  moyes,  in  arr^^t^f  judgment,  that  this  is  an 
immaterial  ijfue. 

Per  Curiam.  It  is  ill  byway  of  licenfej  but  it  is  good  by  way  of 
i'eleafe  of  common ;  but  a  licenfe  is  determined  by  his  death.  A  re- 
leafe.  of  common  in  one  acre  is  an  extinguifhment  {a)  of  the  whole 
it^mmon. — Stayed  until  it  fhould  be  moved  on  the  part  of  the 
plaintiff.     Et  Cur.  advifare  vult. 

(4)400.37.    8  Co.  136.    4  Mod.  365.    Carth.  432.    Co.  Lit  isz. 


Card22i'  Winsford  agaiftft  Smith, 

Hilary  Term^  2  IVilliam  and  Mary^  Roll  i  n, 

Iftheiebet,co.  Y^  EJECTMENT.  Special  verdicft  finds  a  Covenant,  on  marriage 
jnw^aM  fettle*         ^^  ^^"'  ^°  '^^7  ^  ^^^  ^^  certain  ufcs,  and  no  fine  levied ;  and 

inenttolcvya  a  will  ratifying  and  confirming  all  thofe  feveral  eftates,  lands,  ancl 

iine  to  certain  tenements  granted  and  fettled  by  my  fettlcment  on  my  fon's  mar- 

ufcs,adevife  •  ^^  '       '  <  - 

confirming  the     **agc. 
^iti  is  goody 

though  the  fine         Held  PER  CuRlAM,  that  they  pafs  by  the  will,  though  no  fine  or 

it  not  levied.       other  affurancc  was  in  reality  had,  beeaufe  the  intention  of  the  party 

S.  c.  I  Saik.      doth  fufficiently  appear.     See  Cro.  Jjl\   145.     i  Rolls  Abr.  6ii, 

i*5;      .^  J       Cro,  Car.  447.     Poth,  188. 

S.  C.  4  Mod.  ^^'  ^ 

J31.    S.  C.  Comb.  195.     1  Lutw.  96.    x  Vent.  66. 

Cafe  22a.  Dare  againfi  White  and  his  Wife. 

In  aflault  and  'T*  R  E  S  P  A  S  S  for  an  aJTault  and  battery,  for  a  batterj'  by  both, 
bmeryagainft      *    On  not  guilty  pleaded  j  the  jury  find  the  hufband  ntt  guilty^ 

ho(baod  and         ^^^  ^^  ^Jf^  guilty, 
wife,  ihcy  may  ^       ' 

^^^\^^^'  And  PER  Curiam  well,  for  they  may  find  one  guilty,  and  the 
J^pSy*^^  other  not;  and  there  is  no  difference  between  this  and  other  cafes 
Cro.Jac.xil      of  different  and  feveral  trefpalTors.     And  judgment  was  given  for 

the  plaintiff.     See  Reg.  iq^.     telv.  io6y  loj.     i  Mod.  1^0.     Cro. 

Jac.  303.     I  Cro.  294.        .         . 

Jaddbn 
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Jackfon  againjl  Salway.  Cafe  223, 

A  C  TION  for  difturbing  a  watercourfe,  with  a  currere  dehuit  Difturbingi 
"^^   only,  and  fays  not  ^  folebat,^'     ^^re,  if  not  good,  (a)  watercourfe 

currtrt  dihuit 
is  fufHcicnt.-— ^S.  C.  Skin.  316.     Ante,  64.  and  the  cafes  there  cited* 

(*)  It  IS  faid,  S.  C.  Skin.  316.  that  the       the  cafe  of  St.  John  v.  Mcody^  1  Vent,  274. 
Court,  after  conhdcrtftlon,  helJ  it  to  be  well       2  Lev*  148.  was  cited* 
enough,  it  being  in  a  podeflbry  action  \  and  . 


M 


Fortre  againft  Fortre.  Cafe  224. 

[3513 


R.  W  ARD  moved  for  a  mandamus  to  the  ecclefiaftical  court,  Adminiftradon 

to  grant  adminiilration  to  the  wife  of  the  goods  of  her  hufband  of  the  huiband*t 

deceafed.  %p^^  may  be  • 

granted  to  tbt 

And  denied  per  Curiam,  for  they  may  grant  it  to  the  widcWy  or  J*5^'*o/i^JJJ^ 

to  the  next  of  kirtj  which  they  pleafe;  fo  held  in  Sir  George  Sand's  ©f  the  wife'i 

cafe.     But  where  the  wife  dies,  the  hufband  is  to  have  the  admini-  goods, 

ftration,  being  the  only  true  and  lawful  next  of  kin  by  the  ftatute  of  s.  C.  Saik.  36, 

3iEdw*3.  ft.  I.  c.  !!•  [a)  S.C.Holt42« 

(a)  See  the  ftatutes  22  and  23  Car.  2.       231.     Raym.  93.     1  Sid.  409.    2  BtC 
c.  10.  and 29  Car.  2.  c.  3.  f.  25.  4C0.51.       Abr.  415. 
I  RoQ.  Abr.  910.  Cro.  Car.  106.   i  Mod. 


Y  4  Trinity 


*  Trinity  Term,  •£  3j*  3 

The  Fourth  of  William  and  Mary, 

I   N 

THE     king's     BENCH- 


Sir  John  Holt,  Knt.  Chief  Jujiice^ 

Sir  William  Dolben,  Knt. 
Sir  William  Gregory 
iS/r  Giles  Eyres,  Knt, 

Sir  George  Treby,  Knt.  Attorney  General^ 
Sir  John  Somers,  Knt.  Solicitor  General 


^^  ZJ  aJ    ^2/^'^^^ 

J,  Knt.  1 

RYf  Kfit.>ytt/lices, 

i'        3 


Parker  againft  Edwards  and  others.  q^^  q^^^ 

TRESPASS,  foraflault  and  ^fe  imprifontnent,  againft  the  AcialmofM- 
defendant,  who  was  vice-chancellor  of  Oxford.  nufamet  muft  be 

, ,  '  in  perfooy  or  faf 

The  chancellor,  the  duke  of  SomerfeU  claims  conuiance  by  *"°™*y- 
attorney,  and  fets  forth  the  privifeges  of  the  univerfity  confirmed  ^•^'  ^^^  »*'• 
1^  fuch  aft  of  parliament  (^ ),  which  direfts  it  to  be  allowed,  upon  *  SaS'dV. 
any  notification  or  fignification  of  pjch  their  privileges.  45a 

.  -  Skin.  665. 

3ut  rejeded  per  Curiam,  becaufe  he  bad  no  warrant  of  attor-  *  ^**^-  3»o; 
liey  in  Latin  under  the  (eal  of  the  chancellor ;  for  it  ought  to  be 
daimed  either  in  perfon,  or  bv  attorney,  or  otherwife  there  is  no 
jparty  in  court  to  claim  it.    The  like  nJe  was  in  the  cafe  of  the 
}^P  rf  ^hy  ^  Holt  Chief  Juftice  laid.^    And  he  (aid  that  in 

(«)  See  14  Rich.  s.  the  14  Hen*  8.  and  13  Ella,  c  %u 

CdSp 
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cafe  of  the  IJIe  of  Ely^  there  is  a  day  given  to  appear,  upon  the 
allowance  of  conulknce  claimed  before  the  particular  judge,  and 
a  re-fummons  hither  in  cafe  there  be  a  &ilure  of  right ;  but  in  cafe 
of  THE  UNIVERSITY  it  IS  otherwifc,  no  fuch  claim  can  be  after 
imparlance,  [b) 

{h)  See  the  cafes  of  Woodcock  t.  Brooke,  9  Ceo.  3.  2  Wilfon,  406.  in  whicb  the 
in  Eafter  Term,  9  Gea.  2.  Annally's  Rep.  proceedings  on  a  claix^  of  coouDuicc  ut  par* 
241.  and  I«earingby  ▼.  Smith,  Trinity  Term,    tJcuiarly  explained* 


Cafe  2i6. 
♦  [  353  ] 

The  court  of 
the  conftable 
and  marshal 
cannot  punifh 
private  perfuns 
for  marihaliing 
funerals  or 
painting  arms 
contrary  to  he* 
laklry. 

8.0,4.  Mod, 

jftS. 

Ca.  Pari.  61. 

67. 

Hob.  121. 

i  Roll.  87. 

1  Sid.  352. 

2  Mod.  12S. 
Salk.  55.  535, 

553. 

a  Lev.  134. 

4  Inft,  126) 

I  Lev.  230. 

Show.  P.  €•  60. 

4  Com.  Dig. 

488. 

J  Hale  coo. 

15,  i6. 

i3ac.Abn<6c2. 


♦  Ruffel  againl  Oldifh  and  others. 

PROHIBITION,  moved  for  by  Mr.  Conyers,  to  the  court  mar^ 
Jbal^  in  a  fuit  there  againft  the  plaintiff  for  affuming  to,  and 
upon,  himfelf  -to  make  arms,  order  funerals  without  authority,  and 
painting  arms  contrary  to  the  rules  of  heraldry,  and  the  degree  and 
quality  of  the  perfons  concerned.  I'hey  were  incorporated  only  in 
the  time  of  Philip  and  Mary^  and  they  have  no  power  for  die  ordering 
and  marfhalling  of  funerals.  The  office  of  heralds,  it  is  true,  was  time 
out  of  mind  \  in  the  fourth  year  of  king  Edward  the  Firft,  was  a 
patent  nominating  A.  B.  an  herald,  but  for  thefe  things  diey  are 
not  within  their  office,  and  he  cited  RuJIrju^  a  vqL  Appendix.  And 
thereon  prayed  a  prohibition, 

Serjeant  Darnel  e  contra.  No  prohibition  lies 5  for  hj 
13  Rich.  2.  c,  2.  a  privy  fcal  lies  to  furceafe  a  fuit  there  whic^^ 
exceeds  their  authority,  and  privy  feals  have  ifTued  accordingly^ 
13  Hen.  4.  45.  Befides  the  court  of  honour  {a)  is  a  court  by  pre- 
fcription,  3  Injh  126.  and  that  court  hath  jurifdiSion  or  power  to 
determine  all  matters  of  honour.  If  they  have  any  jurifdiftion,  they 
have  of  this,  for  giving  arms  at  funerals  contrary  to,  and  above  thq 
quality  of  the  perfon,  Parker^ 5  caj'e^  Sid.  553. 

Holt  Chief  Jujlice,  It  deferves  debate  :  for  if  thefe  things  do 
belong  to  their  refpec^ive  offices,  then  there  is  an  action  at  law  for 
die  wrong.  Therefore  let  there  be  a  prohibition,  and  d>c  plaintiff 
declare,  &c. 

(^)  Sec  2 Hawk.  P.O.  17. 


Cafe  227. 


Calliford  againft  Blawford. 


'T^HE  plaintiff  brings  an  a<Sion  on  the  flatute  23  Hen.  6.  c  14. 

^    for  a  iaUe  4«tum  of  a  burgefs  for  Dorchefter  (the  defendant 

being  mayor)  on  diat  daufe  which  gives  to  the  king  the  penalty  of 

forty  pounds,  and  moreover  to  the  party  cbofen^  and  not  returned) 


If  a  ftatutegWe 

a  penalty  to  the 

party  grieved, 

provided  he  fae 

for  the  fame  in 

three  months, 

and  if  he  (hall  not  fae,  then  to  any  perfon  who  Aall  fue ;  a  fh^nger  who  fues  for  this  penalty,  beUig  laiHvltd 

to  the  whole  of  it,  is  not  a  common  informery  within  31  £liz.  c.  5.  and  therefore  not  obliged  to  commence  fach 

fuit  within  the  yrar.^-A  iatitat  fuedout  within  the  year  is  a-fu^ient  conuneaccment  of  the  fuit  to  avoid  the 

ftatute  of  limitatiant;— S.  C.  4  Mod.  129.  S.C.Comb.  194.  S.C.  Carth.232.  S.C.  12  Mod.  26.  S.  C* 

Holt  522.  S.  C.  cited  Ld.Ray.  78.  Bull.  N.  P.  195.  3Com.  Dig.  516.  2  Hawk.  385, 386.  3  Bac.  Abr.  506% 
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or  to  any  odicr  perfon  as,  in  de&ult  of  fuch  perfon  chofen,  will  fue,    CAt,tiFo»» 
forty  pounds:  the  party  grieved  to  bring  his  a6lion  within  three    j^^^^oib. 
months  after  the  commencement  of  the  parliament ;  and  if  he  do  not^ 
any  other  to  have  the  fame  adlion. 

*  On  the  general  iffue  pleaded,  the  evidence  was  that  a  latitaty  was    ♦  [  354  ] 
fued  out  within  the  year,  but  the  bill  filed  above  a  year  after  the  caufe 
of  aiSion,  and  verdift  fpr  the  plaintiff;  but  the  po/lea  ftayed  till  thQ 
opinion  of  the  Court  was  had  thereon. 

And  how  by  Eyres  Juftice^  the  queftion  is.  Whether  this  plains 
tiff  be  a  common  informer^  diat  he  muft  bring  his  action  within  the 
year  by  force  of  31  Eliz.  c.  5.  And  I  am  of  opinion  that  he  is 
not  an  informer  within  that  law  :  he  is  not  the  party  grieved,  but 
comes  in. default  of  the  party  grieved,  and  the  king  hath  nothing  of 
the  penalty,  A  common  informer  within  that  ftatute  is  only  where 
he  is  to  have  but  part  of  the  penalty.  The  31  Eliz.  c.  5.  limits  ^o 
time,  where  the  party  is  to  have  the  whole  penalty,  no  more  dian 
it  doth  to  the  party  grieved  (^),  and  therefore  he  is  not  a  common 
informer  within  the  ftatute ;  and  if  he  were,  the  bringing  of  a  lo'^ 
tifat  is  a  good  commencement  of  the  fuit,  Sid^  53.  and  therefore 
judgment  ought  to  be  for  die  plaintiff. 

Gregory  Jujiice  ad  idem.  That  the  party  who  fues  in  defauk 
of  the  party  gneved,  is  not  limited  to  any  time,  nor  within  31  £//su 
c.  5. 

DoLBiN  Jujiice  doubted,  if  it  be  not  within  31  Eliz.  c.  5.  but 
clear  of  opinion,  that  the  latitat  fued  out  is  a  fufficient  commence-  • 

ment  of  the  fuit,  and  it  hath  been  always  held  good  to  avoid  the  fta- 
tute of  limitations,  and  as  good  as  an  original.  No  advantage  can 
be  taken  of  this  upon  evidence,  but  upon  pleading  the  ftatute  of 
limitations. 

Holt  Ctirf  JuJlice,  JHere  is  fburfcore  pounds  to  be  forfeited  » 
forty  pounds  to  the  king ;  the  party  grieved  is  to  have  another  forty> 
and  now  comes  ^  informer  in  his  default,  and  in  his  default  brings 
this  a£Uon  for  his  own  penalty  only:  if  the  king  were  to  have 
pod^in^,  then  he  is  out  of  31  Eliz,  c.  5.  but  here  the  king  is  to  have  a 
part-  {)uppofe  he  had  brought  his  aftion  for  the  whole,  tte  king's  and  ' 
his  own,  would  he  not  be  within  3 1  Eliz.  c,  5.  ?  I  do  for  my  part,  doubt 
ibis  matter.  Then  for  the  latitat^  though  it  be  good  to  avoid  the 
(hitute  of  limitations,  yet  it  is  not  good  to  charge  a  man  with  a  pe- 
nalty. In  the  former  he  cannot  take  advantage  of  it,  but  upon 
pleading,  ^but  here  advantage  may  be  taken  of  this  upon  the  ge- 
neral iSlie,  and  this  man  might  have^fued  out  an  original  if  he 
woukL  A  latitat  was  never  conftrued  to  be  a  commencement  of  a 
iiiit  upon  a  penal  law,  and  the  time  muft  be  reckoned  from  before 
the  filing  of  the  bill ;  the  bill  ought  to  be  within  the  year  {b).  But  for 
^e  other  point  I  doubt 

(«)  See  Noy  71.  Cr©.  Car.  336.  11  0&      1  Black.  Rt^  jii.  jao.    3  Biinr.  lULU 
^5«  Boll.  N.  P.  195.    DoagU  313. 

^f^)  See  the  caie  of  Monit  r.  Hacwood^^ 

Eyres 
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CAMto%%  #  Eykes  Jufike.    He  could  not  have  brought  his  adion  for  Ae 

B&AWFOBv.  king's  penalty,  for  that  is  diftind;  then  for^r  pounds  more  to  th9 

♦  r  355  1  P*^  grieved,  then  be  comes  in  default  of  the  partv  grieved,  and 

^  ^^     •*  can  only  demand  that  fortj'  pounds. 

Holt  Chief  JuJIlce.  Whv  could  not  the  king's  penalty  be  filed 
for  by  him  ?  If  the  informer  (iied  after  the  year  for  both,  it  is  ill  for 
his  cmvk^  butihould  ferve  for  the  king,  becauie  be  hath  two  years. 

Eyres  Juftia.    They  are  two  penalties  in  fcveral  rights. 

Holt  Chief  Jufilce.  They  are  one  penalty  feverally  diftributed  ; 
they  are  but  for  one  ofience,  and  the  informer  may  fue  for  both. 


Judgment  for  the  plaintiff,  (r) 

(r)  Jodgroent  was  gireti  for  cbe  plaintiff*, 
8.C.4M04.  130.  S.  C.  Cmd^.  195. 
i^  a  writ  of  error  was  Wosght,  S.  C. 
C«rtb.  134.  S.  C.  Holt,  522  ;  and  it  if 
faid  that  Tub  BT  Ch\<J  JufUce^  Rpkebt 
Jtifika^  and  Pow  ell  Baron,  hr^d  that  the 
judgment  ought  to  be  reveric'l,  bccaufe  the 
fidfe  return  was  laid  to  be  in  Mardi,  1689, 
4Df)  the  bUl  was  filed  in  (aftesTenn»  iSgoy 
ifi  that  it  appeared  upon  the  record  that  more 
than  a  year  waselapled;  but  NrviLL  and 
PowBLL  Jvfiices^  and  Lbchmkrb  and 
NzviLL  hsroMty  were,  on  this  point,  of  a 
contrary  opinion.  And  it  was  bisoltbd 
^y  the  znaiority  of  the  judges  then  prefent^ 


that  where  the  informer  ooght  to  iMve  die 
whole  penalty,  the  ftatnte  ^i  Ells.  c.  5. 
df)f»  not  extend  to  it,  hecaufe  it  is  not 
within  the  words  of  the  ad,  and  peual  a  As 
are  not  to  be  extended  by  equity.  But 
Tbxbt  d^ir/'^k^rand  P0WBI.L  3%^'- 
frr#  were  of  contrary  opinion,  for  it  the 
lAfbrmer  be  bound  when  the  ^ueen  it 
joined  with  hkn,  nnch  nu>ie  flaoul^ 
he  be  bound  when  he  fues  by  himfelf. 
See  the  caie  of  Chance  ▼.  Adaas% 
I  L6.  Rayro.  77,  78.  and  the  cafe  «/ 
Lookup  T.  Frederick,  4  Burr.  20 1 S.    BuU 


Cafe  228« 


Mafon  againfi  Hanfbn. 


as  adminiftrator,  A  C  T I O  N  brought  as  adminijirator  and  fets  forth  admin tftradoa 
alledging  that  "^^  to  have  been  committed  to  him  per  A.  B.  furrggat.  et  officiaC 
adminiftration      y  g  prebendarii  prebencU  de  D.  et  babuit  particular*  jurlfdiaion. 


\  committed 
by  A.  furrogat* 
mt^cwV  B.ftt- 
htnd'  frebmd* 
without  cut 
sdmsMifiratio 
fertinuitt  is 
food  after  ver- 
dift. 
S.C.4Mod. 

>33- 

S.  C.  Comb. 

196* 

Poft.4o8* 

Cro.  Jac.  89. 

Moor  367. 

Cit>.£liz.  34I.  43I.79I*     i  Sid.  228.     8. Mod.  244.     xoMod.  21.     11  Mod.  123.     ] 

443.     Lutw.  408.    Skin.  551.     i  Salk.  38.40.  /  i  Ld.  Ray.  562.     2  Ld.  Ray.  856.  1037.  1071.  1207. 

121 6.  1 510.     5  Con*  Dig.  **  Pleader/*  (2  P.  lo.)     x  Peer  Wins*  753*     1  Serf.  41s.    2  $tra.  716.  7S1 . 

%  Bac«  Abr.  442. 


Urged  to  be  ill,  becaufe  not  faid  that  he  had  an  authority  to 
grant  adminiftrations ;  and  the  difference  cited  between  "  ordina-- 
rius^'  and  "  z  peculiar  i*'  for  the  one  is  intended  to  have  a  jurif- 
diiJiion,  and  the  other  not  unlefs  (hewn.  In  the  cafe  of  a  bijhopy 
he  neal  npt  fay  cui  pertinuit^  &:c.  'But  otherwife  of  a  prebend. 
There  was  cited  ^r^  et  cont.  Cro.  Eliz.  431,  791,  879.  Sid.  228. 
302.  Styles  282.  236.  2  Rolls  Rep.  12^  Palmer  ^-j.  Barret 
V.  fflnchcombj  Cro.  jfac.  360.     Hob,  38, 

But  PER  Curiam  the  modem  authorities  are  againft  that  of 
Hob^   In  Sid.  98.  1657.  in  the  cafe  of  the  lord  Moone  v*  kmt^tsn, 
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hdd,  that  want  of  brofert  is  ill,  only  upon  demurrer,  where  {hewn       Maioh 

for  caufe.     That  uiis  would  be  ill  on  demurrer^  for  it  doth  not  ap-      HAiTtoli 

pear  that  the  place  where,  tic.  is  within  the  prebendary:  but  a 

verdi£t  helps  it,  for  the  words  of  the  (latute  16  &  17  Car.  2.  c.  8. 

of  Jeofails  are,  ^  that  if  any  verdidl  of  twelve  men  (hall  be  given  in 

**  anj^  aftion,  judgment  thereon  (hall  not  be  ftayed  or  reverfed  for 

^  de&ult  of  alledging  the  bringing  into  court  of  letters  teftamen- 

^  tary  or  letters  of  adminiflration,  &c«  &c.  but  all  fuch  defers 

^^  and  omiflions,  and  all  matters  of  like  nature  not  being  againft  the 

**  right  of  the  matter  of  the  fuit,  nor  whereby  the  iflue  or  trial  arc 

^  altered  (hall  be  amended,  &c."  {a) 

Vjl^  Curiam  judgment  affirmed  for  the  plaintiffl 

(4)  Aod  bj  4  Aim.  c  i6*  this  ftatute  fliall  net  impede  the  judgnent  *<  except  tlie 
if  extended  to  judgmentt  upon  confeffion,  **  fame  fliall  be  fpecially  and  parcJcularly 
nihil  dicity  or  nam  fmm  mfcrmatus  j  and  it  <<  fet  down  and  (hewn  for  caufe  of  demur- 
is  aifo  enaaed  that  the  default  of  al-  «  rer.'*  See  alfo  the  cafe  of  Crawford  ▼• 
ledging  of  the  bringing  into  court  letter*  Whittal,  DougL  4.  notit. 
crfamrnrary  or  letters  of  admidftiatioa 


HUaiy 
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The  Third  of  William  and  Mary, 

I  N 

THE    KING'S    BENCH. 


Sir  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.     1 

Sir  William  Gregory,  Knt.  >  "Jujiices^ 

Sir  Giles  Eyres,  Knt.  j  . 

Sir  George  Treby,  Knt.  Attorney  Geniral. 

Sir  John  Somers,  Knt.  Solicitor  General. 


Bellamy  againft  Upton.  Cafe  219, 

BE  L  L  A  M  Y,  in  the  (herifFs  court  London^  is  plaintiff,  againft  s^ere  if  monies 
Morley  in  a  plea  of  debt  upon  demand  of  fifty  pounds,  nee  non  ^"^^  ^y  «  ^^- 
di  attachiamento Juperinde  fa^  de  fifty  pounds,  in  picuniis  numeratis  ^f^'^/jj^jf**^ 
ut  di  dtnariis  diSf'  defend*  propriis  in  manibus  et  cufiod*  Johannis  u'hAeiobc  *' 
Upton  un*  ajjijlenf  et  defeny^  &c.     And  upon  nil  habet  pleaded  attached  in  hit 
by  Upton.  hands  by  the 

The  jury  find,  that  the  faid  Motley  at  the  time  of  making  the  "T^^^l'''^ 
atUicbnunt'i  Sec.  was  mafter  of  the  (hip  called  Mount^eagle^  and  that  of  a  debt  due  to 
the  garnijhee  had  diverfa  bona  et  catalla  in  di£la  nave  onerat*  to  the  •  third  urfn 
laid  garnijhee  from  parts  beyond  the  feas  configned,  and  that  the  wJofi    ^^thi* 
freight  thereof  amounted  to  thirty  pounds :  that  there  was  no  char-  bill  of  udin^^i  ^ 
ter-party  made    between  the  defendant  Morley  and  the  (aid  Upton ;  *^^^  ^«  ****  ^' 

*^  livered  the 

goods  fo  configoed  into  the  hands  of  the  mnfm.*  .   \  Roll  Ahr,  551.    Carth.  26,    3  Loon.  136. 

<>o.£lis«  184.713.    I  Sid.  317.    iRoURep.  105.    Priv.  Load.  197.     Dyer  196.     i  Saund.  67,  0<. 
t  Com.  Dig.  4»3.    Dougl.  380. 

that 


33< 


BSLLAMT 

ITfToir. 


Hilary  Term,  3  William  and  Mary,  in  B.  tt. 

that  MorUy  had  figned  a  bill  of  lading  for  the  (aid  goods  to  be 
delivered  to  the  faid  TJpton^  or  his  order,  paying  lirft  for  the  lame ; 
that  the  goods  were  delivered  to  Mr.  Upton  accordingly,  and  if  the 
aforefaid  thirty  pounds  are  due  to  MoRLEY^r^  naulo  honor*  prad, 
* murat*  in  nave  prad.  tunc  dicunt  quod  Upton  habuit  et  babet  iii 
manihus  fuis  30  /.  parceW  prad,  quinquitginf  Ubrarum  in  Prttdi£l9 
fracipto  de  scire  facias  nuntionaf  ut  de  denariis  diSii  defendentis 
fropriis  :  et  fi  prad.  30  /.  non  Junt  debit*  trad,  defend*  pro  nauli 
freedi^i^y  quod  tunc  prad.  Upton  premumef  prad.  tempore  atta-^ 
Moment*  prad.  fa£t*  Jeu  unquampoftea  hucufq\  non  habuitj  debuitj  necj 
in  manibus  fnisj  detinuitf  nee  modo  babetj  diletyfeu  in  nuMbus/uis  de» 
tinetprad.  30/.  ut  de  denariis  diSii  defemt  propriis  aut  aliquant  indt 
farceP  prout  prod,  queren*  in  prad.  pracepto  di  scire  facias^- 
ferius fupponit^  i^c. 

C  357  ]       *  I  ARGUED  for  the  plaintiff,  before  Mr.  Dee,  judge  of  Are  fherifiilf 
court. 

The  general  queftion  is,  If^  this  aiiachment  Kes,  and  if  thefe  mo- 
nies are  attachable.  To  prove  the  affirmative,  tt  is  cenfiderable 
tiiat  the  law  makes  a  contrad  for  freight  as  certain  upon  a  biB  tf 
ladingy  as  upon  a  charter  party.  To  make  this  a&ionable,  the  duty 
I  agree  muft  be  certain  or  reduceable  to  a  certainty,  as  here  it  is  by 
this  verdi£l :  the  garnijbee  muft  be  the  debtor  or  man  chargeable  ;  and 
the  defendant  the  creditor  or  perfon  who  is  to  demand  or  receive 
it ;  and  here  are  all  three  concurring.  As  to  the  fum,  here  the  jury 
findsrit  certain,  diat  the  freight  amounts  to  fo  much ;  the  jury  nnds^ 
the  delivery  of  the  goods  to  the  garnijbee^  according  to  the  bill  of 
lading ;  though  no  fum  at  firft  agreed  on,  yet  it  is  a  certain  debt^  as 
for  goods  fold,  and  no  price  determined  and  agreed  upon  j  and  (o  it 
is  in  cafe  of  a  quantum  meruit  for  fervice  done  j  and  the  reaibn  of 
thefe  cafes  is,  becaufe  reduceable  to  a  certainty  both  in  pleading  and 
evidence :  here  freight  is  dehitum  in  the  ftri<3eft,  largeft,  and  every 
fcnfc  of  the  word :  the  garnifiee  was  liable  for  this  freight,  though  the 
goods  had  not  been  delivered  according  to  his  order ;  though  the  goods 
were  not  in  his  property,  yet  they  mutt  be  delivered  to  him,-  or  his 
order,  and  the  performance  of  the  bill  cf  lading  is  the  foundation  and 
merit  for  the  freight,  and  that  is  found  to  be  fulfilled  :  but  here  by 
the  bill  ofladingj  the  property  accrues  to  the  garnijhee  in  the  very 
goods,  and  he  might  maintain  an  a£lion  for  not  delivering  theih. 
Then,  though  no  perfon  be  named  in  the  hill  of  lading  to  who6i  the 
freight  is  payable,  yet  the  law  ordains  and  directs  it  to  the  mafter. 
It  is  true,  the  owners  are  Fiable  upon  miicarriagc  of  the  goods,  but 
that  is  in  a  remote  degree ;  the  firft  and  immediate  viiiblc  perfon 
taken  notice  of,  is  the  mafter.  So  is  it  for  wages,  the  owners  may 
be  fued,  but  the  mafter  is  the  firft  liable  upon  the  retainer,  and  the 
mafter  being  firft  liable,  he  is  firft  intided  to  the  freight ;  befides^ 
it  doth  not  appear  that  there  were  any  other  owners  but  the  mafter,^ 
and  you  cannot  intend  fuch  a  thine  when  it  is  not  found.  If  no 
charter  party,  the  mafter  fbmds  liable  to  the  owners  for  the  frei^t^ 
and  confcquently  be  muft  have  remedy  againft  the  importer.    An 

attachment 


4  Term  Re^« 


See  Bofon  ▼. 
$«idford>  aaCfy 
%%,  101. 
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attachment  lies,  though  the  thing  be  fuch  as  an  a6lion  on  cafe  lies  foTf      Billamt 
as  in  the  cafe  of  Sir  Nich,  Haye  v.  JValhr.  A.  lends  money  to  &        ^^' 
to  be  repaid  by  B.  at  the  death  of  his  father,  and  after  fuch  death  the 
money  is  atuched,  and  then  an  aftion  on  the  cafe  is  brought ;  '  ^°^  ^^^* 
and  the  attachment  held  a  good  bar,  though  the  cuftom  be  only  to       ' 
attach  debts,  and  the  aftion  on  *  the  cafe,  and  only  damages  in  it    •  f  358  ] 
are  recoverable,  yet  good,  becaufe  d^bt  might  have  lain  for  it  as  well 
as  cafe.     The  next  cafe  there  is  Read  v,  Hawkins.     A  man  fells  ;RqU.  Ahr. 
ftockings  on  a  particular  contract  by  which  the  vendee  is  to  give  5P« 
him  ten  pounds,  and  if  he  fell  them  again  before  Auguft^  to  pay 
two  pence  more ;  held  that  the  ten  pounds  is  adionable  prefently, 
becaufe  that  is  certain,  and  debt  lies  for  it.     Attachments  are  fa- 
voured even  againft  the  privilege  of  attornies,  as  in  TurhiWs  cafe^ 
J  Sound.  67.  and  in  i  Sid.  362.  A  debt  payable /w/tt/wr^  held  attachable. 
In  debt  for  tobacco,  &c.  held  not  attachable,  becaufe  the  value  did  not 
appear  j  but  if  the  value  of  the  tobacco  had  been  averred,  the  debt 
might  have  been  attached,  Prerie  v,  Colcctty  i  Rolls  Abr.  554.  Now 
though  no  fum  be  particularly  agreed  on,  yet  debt  lies,  as  for  a  fur- 
geon,  or  a  carpenter,  or  an  attorney,  JVoodhoufe  v.  Bradford^  2  Rolls 
Kep.  76.     Cro.  Jac.  520.     Raft.  Ent.  187.     To  put  a  ftronger 
cafe ;  if  I  pay  money  to  B.  to  the  ufe  of  C.  either  B.  may  have  an 
a^on  for  it,  or  A.  Huiton  11.  and  if  debt  lies,  it  is  attachable.     In 
the  cafe  oi  Mollam  v.  Herne^i  7,  Keb,  316.  320.  in  a  quantum  meruit^ 
attachment  held   pleadable,  though    other  exceptions  were,   &c. 
Money  in  a  man's  hands  may  be  attached,  as  if  money  be  left  to  be 
kept,  or  if  the  garniihee  found  it,  and  no  contract  be  to  be  found, 
an  a£Hon  of  debt  lies.     Here  is  a  fpecial  conclufion,  if  the  money  be 
due  to  Morley  for  the  freight ;  now  that  is  plainly  due  to  him,  no 
owners  being  found ;  efpeciajly  the  goods  being  tbund  to  be  deli- 
vered according  to  the  bill  of  lading.     Then  the  queftion  is  no 
more  dian  this :  whether  an  indebitatus  will  lie  againft  the  bailee  for 
freight  without  alledging  a  particular  cuftom  of  merchants  ;  and  I 
conceive  that  it  will,  even  without  fetting  forth  a  bill  of  lading :  if 
pother  retain  me  to  build  a  houfe  for  J.  S.  and  J.  S.  agrees  to  it, 
and  I  build  it ;  is  not  J.  S.  liable  to  an  indebitatus  for  the  money  ? 
If  thefe  goods  were  carried  for  the  ufe  of  Mr.  Uptonj  the  law  raifes 
a  promile :  fuppofe  it  the  cafe  of  a  common  carrier,  and  it  were 
plainer  :  now  the  mafter  of  a  ftiip  is  but  a  common  carrier  by  water, 
and  anfwerable  for  lofs  by  theft,  as  was  the  cafe  of  Morfe  v.  Sluce 
in  Hales's  time,  {a)     The  reafon  why  monies  payable  upon  bills 
of  exchange  are  not  actionable,  is  only  becaufe  of  their  negotiation, 
becaufe  they  may  be  transferred  by  indorfement,  and  being  by  law 
transferred,  it  might  be  of  infinite  prejudice  to  third  perfons  who 
pay  the  monies  upon  fight  of  the  bills  :  here  for  any  thing  appears, 
the  mafter  is  owner,  and  confequcntly  only  chargeable  in  cafe  of 
mifcarriagc  of  the  goods,  and  confequently  only  intitled  to  the 
freight:  and  ♦  therefore  this  money  is  well  attached,  and  the  plain-  ♦  r  jcq  1 
tiff  ought  to  have  his  judgment.     And  money  for  freight  hath  often 
been  attached,  thpugh  never  upon  debate, 

^  (tf)  See  I  Mod.  85, 

"    Vol.  I.  Z  Mr.UpTow 
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BsLLAMT         Mr.  Upton  }  contra  argued,  that  the  funi  is  uncertain;  the  party 

VfToif/     ^^  whom  payable  uncertain ;  for  either  owners  or  matters  may  fue; 

and  though  no  owners  found,  yet  "  magifier  navis^*  ex  vi  termim 

imports  only  the  relation  of  a  governor  of  a  fhip  as  a  fervant  to  the 

proprietor. 


On  a  fomni  at-  So  Mr.  Dee  ftartcd  an  obje^on  in  the  verdi^  diat  there  was 
*  o  Mric  ^i  "^  finding  non  habet  as  to  the  refidue  of  the  fi%  pounds,  at- 
lnd3o/.  inthe  tached;  and  confequently  an  imperfeft  verdift,  and  therefore  the 
hands  of  the  plaintiff  could  not  have  judgment,  but  a  venire  facias  de  novo  ought 
fidi^'thil  hT'  to  iffue,  Etficptit  una  caufa.  See  RoUs  i  Abr.  802.  accordingly, 
^M  Mtt  the  refiduci  it  U  bad* 


Trip^> 
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The  Fourth  of  William  and  Mary, 
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iS/r  William  DoLBEN,  Knt. 

Sir  William  Gregory,  Knt. 

Sir  Giles  Eyres,  Knt. 

Sir  George  Treby,  Knt.  Attorney  General. 
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\  J  cilices. 


Philips  againft  Bury,  or  the  Cafe  tf/ Exeter  College.  Cafe  230. 

Hilary  Term^  2  JVilllam  and  Mary^  Roll  148. 

TAN  Ejectment  was  brought  againft  the  defendant  Z)r.  Bury^  E«t«i»  Cof 
L/V  by  one  Robert  Philips^  who  declare  upon  ademife  of  Wil-  "a^'reaorW 
Uam  Painter^  reclor  of  Exeter  College^^  and  the  fcholars  of  the  lame    fchoian.    a 

GENERAL    VI- 

IITOR  is  appointed  to  Vint  by  himfelf  or  commiffary,  as  often  af  the  coIle|re /hall  requeft,  and  without  fuch 
requeft»  once  in  five  years,  with  power  to  deprive  the  re£tor,  or  expel  any  of  the  fcholars,  with  this  qualifi- 
cationy  fi  tamtn  ad  defrwatlonem  rcShris,  aut  expulfiuttem  fcb^lar'tt  alkujui,  ptr  tfifc9fum  aut  ejxt  cownnjffarium 
$gtthtry  then  >t»  he  cannot  make  his  innocence  appear,  he  fliall  be  amoved,  without  further  appeal ;  dum  iamem 
•d  Ejws  exfutfioncm^  there  (hall  be  the  confent  of  the  rector,  and  three  of  the  (tstii  fenior  fellows,  pro- 
tided  that  if  the  rcftor  be  removed  by  the  vifuor's  commiiniry,  etiam  con/aitientihut  four  of  the  fenjor  fellows* 
he  may  appeal  to  the  vintor,'-*lf  the  viHtur  appoint  a  conamilTary  to  examine  the  appeal  of  an  expelled 
fcbola^  And  afterwards,  within  five  years,  he,  the  visitor,  appointsa  tiutation  in  the  chapel,  and  the  icc* 
tor  and  Scholars  (hut  the  door  sgaini^  him,  yet  he  may  afterwards  proceed  to  another  Tifitation,  and  execute 
JusTiiitatorial  povirers^and  if  the  reci  or,  being  fummoned  to  appear, continue  contumacious,  the  tisitoe 
BMjr  defrwe  him  for  ccntumacj,  although  this  is  not  one  of  tbeofifences  mentioned  in  the  ftatute  of  the  col- 
lege ;  for  deprivation  is  incident  to  his  office,  and  neither  the  appointment  of  the  commUTary,  nor  the  endea- 
foitr  CO  vifit,  zn.wfttaticns.  And  it  is  not  neccflary  when  tbt  reSior  is  deprived  by  the  visitor,  that  ther« 
ftoold  be  the  conii^t  of  the  four  fenior  fellows.— The  juftice  of  fuch  fencence  it  not  examinable  in  any 

coart  of  law ;  for  th;  fourdtr  has  made  the  -r/jCfor  the  Ible  judge S.  C,  Skin.  447.    S.  C.  Comb. 

165.  S.  C.  Holt  715.  S.  C.  4  Mod.  106.  S.  C.  Ld.  Ray.  5.  i  Roll.  Abr.  514.  i  Mod.  S3.  T.Junes  175. 
iAtk.662.  Fitzg.  305.  I  Burr.  158.  2CO.  Annally's  Rep.  218.  10  Mod.  48.  *9  Wilf.  aio6.  i  Bi 
1^.  %%.    I  TeonKef.  65Q,    2  Term  Rep.  290.    a  Scnu  797.    Cow^  3'5* 

%X  college^ 
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Phxli?!       college,  of  a  certain  mefluage  called  the  rectory  house,  fltuate 
Bury.         within  the  parifti  of  St.  Imcbael^  within  the  city  of  Oxford^  to  hold 
from  Michaehnas^  which  was  in  the  fecond  year  of  their  prefent 
majeftits,  until  the  end  and  expiration  of  five  years,  then  next  W- 
lowing ;  that  he  entered  into  the  premiiles,  and  was  poiiefled  till 
the  defendant  ejedted  him.      To  this  the  defendant  pleads  that  the 
faid  melTuage  at  the  time  of  the  a£lion  brought,  and  long  before, 
was  the  freehold  and  foil  of  the  reftor  and  fcholars  of  Exeter  College 
mentioned  in  the  declaration ;  and  that  the  faid  defendant  long  before, 
and  at  the  time  of  the  fuppofed  qeftment  was,  and  yet  is  redor  of 
the  faid  college  ;.  and  by  reafon  thereof  the  defendant,  in  right  of  the 
redor  and  fcholars  of  the  faid  college,  into  the  faid  mefluage,  with 
the  appurtenants,  at  the  time  of  the  trefpafs  and  ejeftment  alledged 
in  the  declaration,  did  enter ;  and  the  faid  Robert  Philips  did  re- 
move, as  he  lawfully  might;  and  then  takes  a  travcrfe  that  the  (aid 
JFiUiam  Painter  then  was,  or  is  reftor  of  the  faid  college,  called 
Exeter  College^  in  the  manner  and  form  the  plaintiff  hath  aUedged. 
To  this  the  plaintiff  comes  and  replies,  and  confefFes  the  (aid  mef- 
fuage  to  be  the  freehold  and  foil  of  Exeter  College  \  but  fays  furdier^ 
that  at  the  time  of  the  faid  trefpafs  and  ejedment,  the  (aid  fFilUam 
Painter  was,  and  yet  is  re<£lor  of  the  faid  college.  Whereupon  d^ere 
is  iffue  joined;  and  a  trial  had  before  the  juflices  in  the  King's 
Bench ;  and  thereupon  a  Special  verdi(^  is  found. 

The  jury  find  that  Exeter  College  is  and  was  one  body  politic  and 
corporate,  by  the  name  of  reftor  and  fcholars  coUegii  Exon*  infra  uni- 
verfitaf  Oxon',  that  by  the  foundation  of  the  college  there  were 
laws  and  flatutes  by  which  they  were  to  be  governed ;  and  that  the 
bifhop  of  Exeter^  for  the  time  being,  and  no  other,  at  the  time  of 
founding  the  college,  was  conflituted  by  virtue  of  the  ftatute  con- 
cerning that  matter  hereafter  mentioned,  ordinary  vifitor  of  the 
fame  coWtgc^  fee  unburn  tenorem  et  effeSiumJiatuf  earn  rem  concernenfi 
that  the  bifhop  of  Exeter^  who  now  is,  is  visitor  according  to 
that  ftatute.  Then  they  find  the  ftatute  for  the  eledion  of  a  redor 
frouty  &c. 

Then  they  find  the  oadi  required  of  the  reSor,  TTiat  fo  long  as 
he  (hould  remain  in  that  office,  he  fhould  be  true  and  faithful  to  the 
college,  and  its  lands,  tenements,  poficfUons  cccle^ftical  and  fecu* 
lar,  rights,  liberties,  and  privileges,  and  all  its  goods,  moveable  and 
immoveable,  would  keep  and  defend,  and  all  the  ftatutes,  ordinances, 
^d  cuftoms  of  the  college  he  would  obferve,  and  endeavour  that 
they  fhould  be  obferved  by  all  fcholars,  graduates,  and  under- 
graduates, ^c;  that  he  would  occafion  no  trouble  or  grievance 
to  any  of  the  fcholars  contra  jujlitiam  cbaritattm  et  fraUr^itatewh 
but  according  to  the  beft  of  his  judgment  and  confcience,  he  would 
caufe  due  difcipline  to  be  ufed  according  to  the  form  of  the  ihiti|tes  of 
the  college ;  that  he  would  maintain  and  defend  all  fuits  for  die  col- 
lege, but  never  begin  one  wherein  any  diiadvantage  or  great  prgii- 
dice  may  happen  to  the  college,  without  the  deliberate  confent  of 
the  major  part  of  the  fellows ;  and  if  any  variance  happen  betwcea 
him  and  the  fcholars,  and  the  i^une  be  not  ended  within  ten  or  twcntjf 

dajs. 
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days,  by  the  fub-reSor,  dean,  and  three  fenior  fcholars  of  the  col-  Philip* 
lege,  that  then  he  would  ftand  to  the  dire£^ion  of  the  chancellor,  or  BiniT. 
in  his  abfence,  of  the  vice-chancellor  or  his  cOmmifliry,  and  his 
award  would  faithfully  obferve,  et  ft  continent  me  in  pofterum  propter 
men  demerita^  feu  caufas  in  Jlatuf  content'  juxta  formam  Jlatutorum 
ab  officio  meo  expelli  feu  alias  amcveriy  omnibus  et  ftngulis  juris  et 
faff  renudiis  per  qua  velquapctere  me  poffim  reconciliari  vel  in  integrum 
njlitui  circa  prannijfa  quantumcunque  aliis  prohitat'  et  vita  mcritd 
mihi  fuffirageniur  in  vim  pa6ti  renuncio  in  his  fcriptis^  and  tliat  he 
would  obferve  the  ilatutes,  according  to  the  plain  grammatical  fenfe^ 

Then  they  find  another  ftatute,^  quis  fcholarium  vel  eleHorum^  be 
convi(5l  of  adultery,  incontinency,  her  efts  pertinacis^  wilful  homi- 
cide, manifeft  perjury,  frequent  drunkenncfs,  alteriufque  publico 
turpitudinis J  htfore  the  reftor,  fub-reftor,  dean,  and  five  other  fenior 
(cholars,  or  the  major  part  of  them,  with  the  confent  of  the  faid  rec- 
tor, he  fhall  be  ipfo  fa£io  expelled,  nulla  alia  monitione  pramijfa. 
And  in  the  fame  ilatute  (which  is  intituled  de  caufts  propter  quas 

fcholares  privari  debeanty  et  de  dijfentionibus  fedandts)  it  is  farther 
efhibliflied,  quod  ft  aliqua  difcordia  ira  rixa  aut  dijjintionis  materia 
(qu^dabfit)  in  diSfo  collegio  fuborta  fit^  qualitercunque  inter  quofcunque 

jcholaresy  aut  alios  in  di£fo  collegia  morantesj  nifi  fie  dijfentiones  intra 
union  diem  intra  fc  concordent^  tunc   celerius  cautius  et  melius  qu& 

fieri  pdtuit  per  pradiff  re^oremj  vel  in  ejus  abfcntia  fub-reSlorem^  et 
tret  jcholareSy  ex  prafentibus  in  collegia  omnino  feniores  intra  biduuni 

fedetur  et  pacificetur  hujufmodi  dijfentio ;  fi  vero  ipfi  ad  eand*  fedand^ 
mn  fufficianty  turn  re£ior  {^ajfumpto  fibi  fub^reStore^  decano^  et  aliis 
quinqui  fcholaribus  omnino  Jenioribus  per  quos  verify  fedari  poterit) 

fummarie  et  de  piano  earn  examinat  ficque  finis  difcordia^  ira-j  diffen-^ 
iionisj  et  jurgii  hujufmodiy  favore^  partialitatCy  tra^  odio^  et  invidia 
quihufcunque  cejfantibus  intra  tres  dies  lapfum  illius  bidui  itnmediate 

fequentes  imponatur :  et  quicquid  reSlor  cum  prad*  vel  major*  parte 
frundem  duxerit  ordinandum  et  agendum  per  partes  difcordantes fir^ 
miter  in  virtute  eorum  juramenti  obfervetur  et  executioni  abfque  con^ 
tra£^ione  cujufcunque  demandetur:  nee  liceat  alicui  de  dii^o  collegia 
eujufcunque  gradus  autfiatus  extiterit  occafione  rixa:  jurgii  aut  dijfen^ 
fianis  intra  di^fum  collegium  aut  extra  intra  eofdem  orta  vel  mota  prO'* 

ftcliiionem  facere^  aut  litem  aliquam  move  re  vel  aliquem  impetercy  aut 
ad  judicium  trahere^  coram  aliquo  judice  extrinfeco  ecclefiafiico  vel 

fectilar^  fed  volumus  omnino  quod  hujufmodi  jurgia  ira  rixa  difcordia 
£t  £ffentio7Us  (qua  per  dei  gratiam  raro  aut  nunquam  contingent) 

per  perfonas  pradiSf  aliqua  ordinatione  bona  feu  concordia  terminentur 
gtfinientur. 

The  jury  find,  That  fi"om  the  foundation  of  the  college  there 
-was,  and  yet  is,  quidam  ordo  fcholiariunty  vocat  vert  et  perpetui  fcho^ 
iariSj  and  tliat  by  the  ftatutes,  every  icholar  who  hath  pafTed  his  pro- 
bation year,  and  is  approved  to  be  a  true  and  pefpetual  fcholar, 
fhall  taice  in  oath  before  the  redlor,  or  in  his  abfence  before  Ae  fub- 
rcAor,  (^c.  to  obferve  the  flatutes  of  the  college,  and  to  endeavour 
<Aat  otbeti  obferve  them  too,  or  otherwise  to  wfedergo  the  penalties 

Z3  •» 
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.Philips  ^^  them  infli(3ed,  without  contradiftion,  according  to  the  true  form 
bJit.  ^^^  effeil  of  thefe  -ftatutes:  to  obey  all  injundions,  expofitions, 
and  confirudions  by  the  reverend  bilhops,  fucceflbrs  of  the  firft 
and  original  founder,  fuper  dublis  fiatut^  emergeniihus  ad  eofdtm 
ipifcopcs  ex  confenfu  reSloris  et  majorh  partis  fcbolarium  delat*  faciin^ 
ilis :  to  be  true  to  the  college,  neither  to  do,  nor  wittingly  to  fuffiur 
to  be  done,  any  prejudice,  damage,  or  fcandal  to  the  (ame,  to  obey, 
affift,  and  reverence  the  reftor,  fub-re£lor,  ^c,  and  otiier  fu- 
periors,  fcholars  in  Ucitis  ac  honeftis  et  maxime  in  eorum  convene 
funibus  et  in  negctiis  coUegii  quatenus  Jiatuta  jubent  aut  requirant 
effedually  to  obey  ail  direSions  and  orders  of  the  redor,  fub- 
xcELox^  &<•  to  maintain  and  defend  the  rights  and  liberties,  the 
hone%  and  good  fame  of  die  college,  and  its  fcholars,  fcff.  Item 
fi  contingat  me  poflhac  per  re^lorem  aut  in  hujufmodi  rebus  ba^ 
bentes  interejje  corrigi^  et  puniriy  aut  a  di^i  collegii  fuftentatione  eji^ 
ci  et  expeUiy  excludiy  privarij  vel  amoveri  prater  mea  forfan  deme^ 
ritay  i^ian  re£lorem  feu  alias  perfonas  feu  eorum  aliquem^  occajione 
expulfionis  vel  correGionis^  hujufmodi  nunquam  profequar^y  melejlaboy 
vel  tnquietabcy  per  me  alium  vel  alioSy  feu  ab  aliis  profequi  vel  mole^ 
fiarifeu  inquietari  ea  de  caufa  quantum  in  me  fuerit  permhtam :  fed 
fponte  fimpliciter  vel  abfolute^  omni  a^ioniy  contra  re£forem  aut  alios 
diSi  colUgil  fcholares  quomo  dolibet  appellationi  et  querela  in  ea  parte 
faciendisy  ac  quorumcunque  literar*  impetrationi  precibus  principuniy 
fralatomm^  procerum^  magnatumj  et  aliorum  quorumcunqur  qpabus 
po/F  ad  jus  titulum  et  poffejfionem  vindicandum  reconciliarij  ac  qui^ 
bufcunque  juris  et  faGi  reniediis  per  qua  me  pet  ere  poffem  integrum  re- 
.  Jlituiy  quantumcunque  alias  miht  probitatis  et  vita  merita  fuffi-agan^ 
iuTj  in  vim  paGi  renuntio  :  to  be  juft  and  imprtial  in  elec^n  of 
fcholars,  not  to  reveal  the  fecrets,  ^c*  not  to  defeit  the  college  to  be 
of  another,  without  licenfe,  Isfc. 

The  jury  further  find.  That  according  to  tiie  ftatutes  there  arc 
probationary  fcholars,  who  are  to  be  fuch  for  a  year,  before  they  be 
admitted  to  be  true  and  perpetual  fcholars,  and  that  every  one  cho(en 
in  for  a  probationer,  ihall  fwear  that  he  cannot  certainly  expend 
.above  four  marks  per  annum  \  to  be  true  to  the  college,  and  not 
Co  reveal  fecrets  to  its  fcandal,  prejudice,  or  danger  -,  not  to  make  or 
procure  any  conventicles,  confpiracies,  or  contra<5b  againft  the 
ordinaxxrcs  and  ftatutes  of  the  college,  or  the  honour  of  me  college 
or  the  reSor,  ^c.  to  promote  peace  there,  etft  contingat  me  {quod 
abfit)  juxta  formam  et  exigentiam  Jlatutar'  a  pradiSi*  coUegio  expelli 
feu  amaveri  per  reSlorem  et  alias  perfotC  in  hujufmodi  extu^m 
intereffe  babentesy  &c.  in  like  manner  as  the  perpetual  icholars 
fwear* 

Then  the  jury  find  the  ftatute  de  vifitatione^  reciting  how  prone 
mankind  is  to  evil,  and  time  changeth  the  beft  things,  and  diat 
it  is  impoffiblc  to  make  laws,  but  by  mifconfthiftion,  fraud,  or 
other  praSicc  may  be  diflblved,  that  he  confided  in  the  biftiops  of 
Exeter  his  fucccflors  (quos  di^i  collegii  patronos  et  vifttatores  relin** 
.  quimus)  that  thofe  who  are  brought  thither  through  fervent  cha- 
rity, being  inflamed  with  cbriftian  ^ch,   might  wratch   to    the 

prefcrving 
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prefcrving  that  nurfcry,  that  the  ftatutes  and  ordinances  of  the  P«"."« 
college  might  be  ftudioufly  obferved,  virtue  and  learning  be  Buayi 
nouritbed,  their  poflfeffions  and  goods,  fpiritui.1  and  temporal,  may 
floQrifb,  their  rights,  liberties,  and  privil^g-s  may  be  defended: 
Ea  de  caufa  lice  at  domino  efifcopo  Exon'  qm  pro  tempore  fuerit^ 
et  nuUi  alii  nee  aliis  quoties  per  re£lorem  di^i  collegii  et  in  ejus 
abjentia  jub^re^iorem  et  quatmr  alios  ad  minus  ex  feptem  maximg 
Jenioribus  fcholaribus  fuerit  requifttus^  nccnon  ahfque  requijitione  ulla 
di  qiunqucnnio  in  quinquennium  feme  I  ad  di6ium  collegium  per  fe 
vel  fuum  commijjar'*  quern  duxerit  deputandum^  libere  accedere ;  cut 
quidem  reveremio — He  gives  full  power  upon  all  articles  in  the 
ftatutes  contained,  and  other  articles  concerning  the  eftates,  ho- 
nours, or  profits  of  the  college,  to  interrogate  and  examine  the 
reSor,  fcholars,  and  eleft,  and  to  compel  them  by  oath,  and  cen- 
fures  if  need  be,  to  by  the  truth,  and  all  crimes  and  offences  of 
the  (aid  college  whatfoever,  commijfa  et  in  ea  vifttatione  com-- 
perta^  according  to  the  quality  of  the  ofFence  to  punifli  and  re- 
form, and  to  do  all  things  requifite  quoad  eorum  correfiionem  et 
reformationem  etiamji  ad  deprivationem  feu  amotionem  reSioris  fub" 
reSforis  aut  alterius  cujufquam  ab  adminijlratione  fua  vel  officio  five 
ad  amotionem  alicujus  fcholaris  vel  ele^i  ab  eoaem  collegio^  Jlatut* 
it  ordiuationibus  id  exigentibus^  procedure  contingat :  Jlaf  infuper^ 
that  none  in  diSiis  vifttationibus  in  di^o  colUgio  faciend^  contra  rec^ 
torem  fub-reiiorem  aut  aliquem  alium  ipfius  collegii  quemcunque  dicat 
deponatfeu  denunciat  nifi  quod  verum  crediderit  feu  de  quo  public^  vox 
vel  Jama  laboraverit  contra  eundem  in  virtute  juramenti  ab  eo  prius 
€oUigii  trafliti :  ordinantes  praterea  ut  dominus  epifcopus  Exon  cum 
in  perfona  propria  vifttart  aut  pramifs*  facer e  dignatur^  re^lor  et  duo 
Jebolares  ex  prafentibus  maxime  fenioribus  unam  in  coUegio  refe£lio» 
nem  quadraginta  folidor^  expenfas  non  excedentem  eidem  eplfcopo  hu- 
mititer  et  reverenter  offerent.  Commiffario  autem  cum  pramiffia  fece^ 
rit  duas  refe£liones  in  collegio  vel  viginti  folidos  per  manus  re^oris  dt 
tonis  collegii  perfolvi  concedimus  pro  omnibus  laboribus  et  expenfis  in 
banc  caufam  tarn  in  itinere  quam  in  univerfitate  tempore  hujus  vifita^ 
tionis.  Itaque  dominus  epifcopus  quadragint'  folid'  commiffarius  ver§ 
viginti  folid  in  uno  et  eoaem  anno  pro  aSiu  vijitationis  adfumptus  col^ 
legii  non  excedat ;  nee  inceptam  aliquam  vijttationem  ultra  duos  dies 
prcxime  fequentesj  aut  ex  caufis  urgentij/imis  et  rarijfmis  ultra  tres 
dies  prorogari  aut  continuari  ullo  paSio  volumus  fed  lapfo  et  a£lo  ilk 
biduo  et  quando  de  caufis  pradiSi*  ulterius  prorogatur  triduo  tranfa£l§ 
ia  ipfa  vifitatio  ilia  pro  terminata  et  diffoluta  habeatur, 

Etft  qua  in  ea  comperirent  corrigenda  et  reformanda  qua  breyitatt 
temporis  corrigere  et  reformari  non  potuerint^  ea  reSiori  infcriptis  tra^ 
dat^  qui  ea  omnia  fecundumformam  et  exigentiamflatutorum/inedi'r 
latione  quantum  in  eo  erit  corrigere  et  reformare  tenebitur  fub  poena 
contemptus :  then  in  the  name  of  Jefus^  and  as  they  will  anfwer 
it  at  the  laft  tribunal,  that  neither  for  fear,  hatred,  favour,  ill- 
will,  velprecey  vel  pretioy  they  do  or  negledt  to  do  any  of  the  prc- 
flQiieSy  Isfc. 

%  4  itatuimus 
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PBiLiri  Siatuimus  prscterea^  ut  reSfor  Jubre£lor  fcholares  aut  alius  quijhiani 

«  ^'  eujufcunqui  forth  diHi  colUgiifuper  excejjibus  vel  delists  in  v'lfitati^ 

onibus  et  inquifttionihus  per  didlum  epifcof  £xon  vel  ejus  comtmjfa^ 
rsum  ut  permittur  faciendis  atcufatus  vel  dete£ius  copia  compertorum 
Vil  diuilorum  hujujmodi  tradidi  aut  cflendi  aut  nomina  detegentium  non 
tftendantur :  fed/up*  iifdem  compertis  aut  dete£fis  fiatim  coram  epifcop^ 
vel  ejus  cnnmij/ario  peifonaliter  refpondeat  ac  corredfionem  dehitam 
fubeat  pro  eifdem  fecund*  tenor*  Jlatut  cejfantibus  quibufcunque  provoca- 
tisnibus  apfellattonibus  querelis  et  aliis  juris  etJaSii  remidiis  per  qu^ 
'  iyius  correiiio  et  punitio  deferrifeu  impediri  vauat* 

Si  tanun  ad  privationem  aut  inhabilitatem  reports  aut  expulfiowm 
Jch^Iaris  alicujus  per  epifcop*  aut  ejus  comm'tjfarium  agatur :  turn  o/len" 

dantur  et  deti^a^  quibus  fi  non  potuerit  rationabiliter  et  honefie  re^ 
Jpondere  fuamqut  innocentiam  probabiliter  ojlendere^  et  fefe  fuper  ob^ 
jeBis  jujte  purgare^  amvoeatur  fine  appeUationt  aiit  ulterior i  remedio\ 

iumrhod^  ad  ejus  expulfionem  concurrat  conjenfus  reports  et  trium  ex 
Jeptem  tnaxime  fenioribus  fcholaribus  tunc  tn  univerfitate  prafentibus  i 
^m  quorum  confenfii  irrita  fit  hujujmodi  expulfio  et  nulla  ipfofa^o: 

it  in  fuf  fi  contra  re£forem  ad  amotionem  ab  officio  per  hujujmodi  de^ 

fmni  epijcop*  commiffarium^  etiam  confentientibus  quatuor  ex  Jeptem  max" 

ime/emoribtts  fiipradi^is  procedaf  non  negamus  ei  omnes  exctptiones  dt^ 
fentioms  jujlas  et  honejlas^  apud  ipfum  donC  epijcopum  Exon  dummoda 

uherius  non  appellate  non  objlante  bac  ordinatione  pra<U£la  aut  aliis 

fuibufcunque. 

TTic  jury  further  find,  that  in  another  ftatute,  propter  quas  cau^ 
fas  reQor  officio  privari  debet.  It  is  thus,  Cum  bono  providoque  rec"" 
tore  nihil  fit  utilius ',  et  imprudently  inepto^  indignoy  penitus  inha^ 
bilij  criminofo  nihil  fit  detejiabilius :  Jfatuimus  ut  rehor  quicunque 
propter  terraruntj  tenementorumy  reddituumy  pojjejjionum  Jpiritualium 
aut  temporalium  fita  culpa  diminutionem  feu  alienationemy  vel  prop" 
ter  ditraSllonem  ablationem  alicnationem  ilUcitam  bonorum  et  rerum 
ipfius  collegiiy  infamiafny  adulterium  incontinentiamque  negUgentiam 
intoUrahilemy  hereftn  pertinacem  homicidium  voluntariumy  perjurium 
manifeftum^  crebram  ebrietatcniy  et  propter  longiorem  abfentiam  a 
coUegio  quam  ftatuta  permittunty  vel  procurationem  fui  fibi  officii  per 
largitiones  inkonejlas  datas  dandas  vel  promijfasy  vel  quacunque  via 
aut  modo  ilUcitOy  et  propter  ufuramy  fimonianiy  aliamve  caufam  ipfum 
re6lorcm  reddentem,  criminaliter  irregularem  vel  aliter  penitus  inhabit 
leniy  necnon  propter  infirmatem  infe^livam  et  contagicfa'  terpetuamy 
cujus  occafwie  non  poierit  abfque  fcandalo  officium  hujufmoai  exercere^ 
ab  eo  penitus  amoveatury  ad  cujus  amotionem  hoc  modo  procedatur^ 
via^.  ut  Jlatim  vel  faltem  inter  quindecim  dies  poftquam  aliquid  pret^ 
nuffor*  commiferit  vel  in  eorum  aliquod  incidertty  primo  per  fubrec* 
toremy  affiflentibus  ei  quinque  fcholaribus  maximejenioribus  di£li  collf 
gii  moveatur  re£tor  eique  bonis  rationibus  fuadeant  ad  voluntarie  ce^ 
dendum  officio :  quod  fi  fponte  inter  triduum  cedere  noluerity  tunc 
iKt;a  oBo  dies  pojl  hujujmodi  monitionem  fubre£ioris  affenfu  et  tejH^ 
monio  omnium  perpetuorum  fcholariuni  dicii  collegii  vel  faltem  majorii 
partis  eorundem%denunciabit^  domino  epifcopo  Exon  qui  pro  tempore  fue^ 
ritf  pir  duos  ipjius  collegii  JchUares  omntno  feniores^  cum  Utteris  ali^ 

qu$ 
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^uojigtllo  authenticOy  ac  figno  ^  fubfcriptlone  alicujus  notarii  ptihlici  Pmiliu 
JignatiSy  Vflfaltem  loco  Jigiili  authentici^  fubfcriptione  fubrc^oris^  at  -  ^* 
prefertur^  ^  majoris  partis  fcholarium  ac  notarii  publici  Jigno  com-- 
munitis  caufas  defeSius  crimina  excejfus  vel  enormia  reSioriis  contineU'-' 
iibusy  provifo  quod  omnes  hujufmodi  atteftantes^  ac  tejlimonium  per^ 
hibentesj  prius  taSIis  facrofanSiis  Dei  evangeliis  coram  fubreitore^ 
'  'Pfi  primum  id  coram  lUis  prefentante^  ac  deinde  a  Jingulis  eorum  id 
ixigente^  jurabunt^  quod  non  per  invidiam^  malitiam  odium  vcl  timo" 
rem,  nor  for  love  nor  honour  of  any  other  to  be  promoted  to  the 
place,  nor  for  emulation  nor  envy,  or  byconfpiracyor  the  procuration 
of  any  other  they  did  teftify  it,  but  merely  from  a  good  zeal  and 
love  for  the  college,  and  the  good  eftate  thereof:  that  the  bifliop  or 
his  vicar,  de  caufts  criminibus  excejjibus  et  defe5libus  contra  reSlorem 
fropojhis  fumanC  iff  de  piano  et  extra  Jhepitum  judicialem  cogncfcatj 
and  if  by  fufficient  proof  he  find  the  accufation  true,  he  (hall  im- 
mediately remove  him  from  his  office  and  adminiftration,  and  enjoin 
the  fcholars  to  proceed  to  the  eleftion  of  a  new  reftor,  according  to 
the  form  of  the  ftatutc  aforefaid :  Cejfantibus  appellationibus — querelis 
aut  cujufcunque  a  Iter  ius  juris  i^  fa6li  remediis  quibus  hujufmodi  amotio 
valeat  tmpediri  aut  differri^  qua  omnia  irrita  ejfe  volumus  Jlatuiinus 
l5f  decrevimus  ipfofaSio. 

The  jury  find  further,  that  queen  Elizabethy  on  the  firft  of  March 
in  the  eighth  year  of  her  reign,  makes  this  houfe  which  was  before  a 
hall,  to  be  a  college,  and  confirms  the  ftatutes,  and  conftitutes  them 
a  body  corporate,  and  that  one  Sir  JVilliam  Petrcy  being  willing  to 
fupply  the  wants  of  the  college,  makes  addition  to  the  revenue,  and 
to  fome  defe£^ive  ftatutes,  Wf. 

Then  they  find  that  before  the  time  of  the  demife  in  the  declara- 
tion, viz.  16  0£Job.  I  ff^ilL  and  Mary^  one  James  Colmer^  J.  M. 
was  conviSed  before  the  reitor,  fub-reftor,  and  five  feniors,  of  in- 
contincncy, .  with  one  Ann  Sparrow^  and  therefore  was  expelled ; 
that  he  appealed  to  the  bifhop  of  Exeter -y  that  21ft  of  February 
1689,  he  made  his  commiffion  to  Dr.  Majlers^  which  commiffioa 
is  found  in  hac  verba^  reciting  that  it  is  complained  by  C,  that  he 
was  unjuftly  expelled,  and  therefore  appoints  Dr.  Majlers  to  hear  and 
determine  the  fame  :  that  the  commiifary  proceeds  to  tlie  execution 
of  that  commiffion  and  22°  Martii^  he  comes  to  the  college  and  fits 
in  the  chapel  with  a  notary  public,  and  Colmer  appears,  and  the 
reStoT  and  the  reft  did  not  \  then  he  adjourns  to  the  hall,  and  fum- 
fnons  all  the  parties  to  attend  there,  and  there  Dr.  Bury  made  and 
exhibited  a  proteftation  in  writing  under  their  hands,  fetting  forth 
the  oatth  of  a  fellow  not  to  appeal  and  proteft  againft  his  authority,  to 
examine  it ;  thereupon,  the  doftor  proceeds  and  examines  the  fadt 
ix  partcy  and  revcrfes  the  fentence,  and  reftores  Colmery  viz. 
7,$  Marchy  becaufe  the  procefs  was  not  tranfmitted. 

Then  they  find  that  the  i6th  of  Mayy  the  bifliop  iflued  his  cita- 
tion to  the  redor,  or  fub-reftor,  for  a  general  vifitatioii,  to  be  held 
the  1 6th  of  Juncy  in  the  chapel  of  the  college ;  and  accordingly  the 
l6th  of  yunex  the  bifhop  comes  to  the  college,  and  to  the  door 

of 
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Pi:ii?t  ^f  ^^  chapel,  which  was  fhut  up  ;  and  that  the  porter  was  fubjed 
B«iY.  to  the  government  of  the  reftor,  and  bound  to  obey  his  commands, 
in  (hutting  or  opening  the  doors  ;  and  certain  of  the  fchdars  did 
then  offer  in  area  collegii^  a  certain  writing  under  their  hands> 
protefting  againft  the  vifitation,  as  within  time,  by  reafon  of  Dr. 
JMaJiers's  vifitation  :  this  is  refufed  by  the  bifhop :  the  biihop  then 
adminiftered  an  oath  to  Webber^  of  the  fervice  of  citation ;  and  then 
he  called  over  the  names  of  the  redor  and  fcholars  who  appeared 
not  \  and  not  being  admitted  into  the  chapel,  he  departed. 

Then  upon  the  21ft  of  July^  he  fummons  a  vifitation  upon  the 
24th  of  Julyy  and  the  23d  of  July^  the  recSor,  i^c.  protcfted  againft 
the  intended  vifitation,  infifting  on  their  ftatutes,  which  by  oath 
they  are  bound  to  obferve,  and  this  under  their  common  fcaL  Then 
the  bifhop  upon  the  24th  of  yuly^  receives  the  proteftation,  quatittus 
de  jure ;  then  they  departed,  refufing  to  agree  to  his  vifitation  ;  ten 
of  the  fellows  appeared,  and  fubmitted ;  the  refl  were  pronounced 
contumacious  for  not  appearing :  then  he  adminiftered  feveral  inter- 
rogatories, to  difcover  matter  of  accufation  againft  the  reSor  and 
fellows.  In  the  afternoon  the  abfentecs  were  called  again,  and  de- 
clared in  contempt,  and  the  fellows  fufpended,  and  adjourned  to  the 
2Sth ;  and  then  Dr.  Heme  was  deprived  for  having  a  living  incon- 
fiftent  with  his  fellowfhip ;  Dr,  Bury  is  pronounced  contumacious^ 
fed  de  pcena  in  eum  injligend*  duxit  deliberandi :  then  the  14th  he 
calls  for  the  aft,  aElum  quendam  coram  eo  decimo  fexto  die  Julii  ub* 
elapfo  die  alias Jlatuto  pro  vijitatione  hujus  collegii  expedtf  eundemque 
a5lum  pro  parte  procefs*  hujus  ncgotii  vifitationis  haberi  decrevit. 
Then  he  adjourns  to  the  26th,  and  then  he  deprives  Dr.  Bury  for 
contumacy,  with  the  confent  of  four  of  the  fe]#en  fc-niof  fellows  not 
fufpended;  twelve  having  been  fufpended.  And  they  find  further, 
that  the  four  fellows  which  fubfcribed  the  fentence  of  deprivation, 
were  not  of  the  fenior  fellows,  unlefs  by  the  deprivation  of  Dr» 
Hcrncj  and  the  fufpenfion  of  George  f^ertion^  Thomas  Lethbridge^ 
Benjamin  Archer^  Samuel  Jdams^  and  -Philip  Theme ;  all  which  fix, 
half  the  number  of  the  fufpended,  were  feniors  to  the  confenting 
fcholars.  , 

Then  they  find  that  after  this  fentence,  Painter  was  elefted  into 
the  reclorfhip,  concurrentibus  omnibus  requijitis\ji  pradiii*  officium 
reSloris  eo  tempore  fuit  vacans  ;  and  that  Dr.  Bury^  i  funcy  anno 
Jac.  2.  et  femper  pqftea  ufque  fententiam  pradiJI'  :  fifententia  in  con^- 
irar'  non  valeat  Jemper  pojiea  fuit  ct  ad  huceji  verus  et  legitimus  rec^ 
tor  collegii  pradi^\ 

That  William  Painter  as  reSor,  and  the  fcholars  of  the  faid 
college  did  make  the  demife  in  the  declaration,  and  thereon  the 
plaintiff  entered,  and  Dr.  Bury  enters  on  him,  and  holds,  and  yet 
doth  hold  him  out,  iruido  et  forma  prout  in  nar\  kcfed  utrumfuper 
totam  materiam  pradi£i*  locus  re^oris  per  privation*  pradi^iam  prad^ 
Jrthuri  legitime  vacavit  ncc  ne  the  jury  are  ignorant,  etfi  per  indg 

kcus 


Trinity  Term,  4  William  and  Mary,  in  B.  R.  34; 

hcu5  pradlcl  legitime  vacavit  tunc  pro  quarenf  tt  ft  non^  tunc  pr9        Phihh 
defendene.]  ^^;^^^ 

Mr,  Harrington  for  the  plaintiff,  made  feveral  queries. 

First,  Whether  tliere  was  a  vacancy  at  the  time  of  the  eledion 
of  Mr.  Painter. 

Secondly,  Whether  the  bijh(^  of  Exeter,  at  the  time  when  he 
deprived  Dr,  Berry,  were  a  competent  judge.  Concerning  a  vifi- 
tor's  power,  he  cited  Zr////<r/o«  139.  Dyer  20g.  Sid.  yi.  Co.  Lit, 
244.  9  Hen.  6.  pi.  32.  9  Edw,  4.  pi.  24.  That  the  vifitor  may 
deprive  the  head,  Bro.  tit!.  Depofttiom,  217.  2  Infl.  225.  Styles 
457.  Telv.  61,  62.  The  reftor's  place  is  founded  on  the  will  <if 
the  donor,  and  he  X2\icsfub  inodo  illo :  they  are  punifhable  for  breach 
of  that  will,  3  Bulji.  189.  Pcph.  154.  Rolis  Abridgment,  titL 
Reflituiion.     lO  Rep.  S* 

Thirdly,  Whether  the  ftatutes  of  Exeter  College  did  reftrain 
the  vifitor  from  thus  depriving.  The  bijhops  of  Exeter  are  made 
patroni .CGlleg\  N.  B.  42,  93,  94.  Whofoever  is  fettled  patronus, 
is  in  loco  fundatoris,  6  Hen.  j.  14.  He  is  vifitor,  et  ordinarius  vifi^ 
tator,  /.  e.  a  Continued  ordinary  judge.  Now  an  ordinary  judge 
hath  immediate  jurifdi(Slion  de  mero  jure,  Co.  Lit.  344*  2  Rolls  jfbn 
220.  Davis^s  Rep.  3.  Ordinarius  efi  qui  habet  propriamjur\  his 
power  is  given  him  with  the  addition  of  negative  words,  exclufive  of 
all  others.  Befides  it  muft  be  agreed,  that  eleemofinary  corpora- 
tions are  neceffarily  at  all  times  fubjeft  to  fome  vifitation  or  other, 
10  Co.  31  Bro.  J£i%.  55.  Summa  Angelica  tit'  Hofpitalis ;  prefcrip- 
tio  toUens  vijitationem  non  valet.  Where  there  is  a  local  vifitor,  no 
other  hath  jurifdiftion,  ♦  Mod.  Rep.  83.  Prynn  on  ^h  Inji.  228.  *  f  3^^  I 
Duke,  on  Charitable  Ufes,  69. 

Objection.  That  the  vifitation  is  to  be  hut  femel  in  quinquen^ 
mo,  it  is  limited.  Answer,  That  the  end  of  the  limitation  is  only 
for  the  benefit  of  z  fportulage,  that  that  charge  {hall  be  no  oftener,  but 
by  the  common  law  he  may,  if  he  fee  neceffity,  vifit  oftener.  The 
ordinary  jurifdidion  of  receiving  appeals,  and  determining  of 
matters  delegated  to  him,  is  not  hereby  reftrained.  This  is  the 
reafon  why  mandamus's  have  always  been  denied,  becaufe  they  may 
at  any  time  appeal,  Goddard  v.  Hyde,  2  Rujhw.  Here  the  jury 
hath  exprefsly  found,  that  no  other  hath  vifitorial  power  there,  but 
the  hifl)op.  The  commiflion  of  appeals  was  not  a  vifitation,  nor  t, 
determination  of  that  power  \  vifitations  and  appeals  are  different 
things  and  powers,  Dyer  377.     A  void  aft  tolls  not  a  right.     . 

Fourthly,  Whether  the  concurrence  of  any  other  perfon  was 
•neceffary  to  this  deprivation :  now  thefe  fenior  fellows  were  fuf- 
pended,  and  that  fufpenfion  takes  away  their  claim  to  either  power 
or  profit.  Latch.  236,  So  tliat  the  next  fenior  fellow's  concurrence 
is  fufficient. 

Then 
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Pviitf  t  Then  fifthly  for  the  fentence.  It  was  but  adequate  to  the  ctimt 

^^^  funnifed,  and  if  the  vifitor  had  a  jurifdi6tion,  then  the  truth  of  thai 

furmife  is  not  examinable  here,  9  Edw,  4.  pL  24*     8  jfjjize^  9,  29* 
3*1.     7  Co.  70.     iz  Co.  42.     Davis  47. 

Mr.  Solicitor  Trevor  e  contra.  TTie  firft  queftion  is.  Whe- 
ther this  fentence  be  peremptory ;  and,  for  that,  it  is  not  (b  peremp- 
tory but  this  court  may  examine  if  regular,  {a)  Particular  authori- 
ties muft  be  purfued,  if  otherwife,  their  a£h  are  void,  10  Co.  Mar-* 
Jbalfiaj  22  Edw.  4.  pL  33.     The  redor  hath  a  right  to  his  place  as 
a   irechold,    11   G?.  93.     Bagg's  ca/e^  8  Co.     Dr.  BonbanCs  eak 
upon  the  f^tute  of  bankrupts,  in  an  a^ion  the  party  may  traverfe  the 
bankruptcy,  becaufe  he  hath  no  other  remedy.     So  on  the  ftatute  of 
lewers  who  have  power  to  proceed,  and  a^  according  to  difcretioiu 
leeRflc  ▼.  St.     The  proceedings  of  a  vifitor  are  extra  judicial ;  the  vifitor  hath  no 
:atbcnne'iHall,  power,  but  by  the  will  of  the  founder;  his  authority  is  not  judicial, 
■Tcm Rep.       ^  i^  ^"'y  ^  minifterial  power.     Where  the  ordinary  is  vifitor  him- 
124*  felf,  of  a  fpiritual  foundation,  or  where  the  king  makes  a  (piritual 

foundation,  there  the  vifitor  is  judge ;  but  a  founder  of  a  lay  foun- 
dation is  not  a  jud|^,  and  his  a6h  are  fubjed  to  the  determination 
of  the  courts  of  juftice  here.  Dyer  209.  4  Infi.  390.  340.  13  Q^ 
70.  8  Jffizi^  29.  31.  I  Injf.  282.  8  Edw.  3.  70.  In  cafes 
where  the  vifitor  makes  the  original  fentence,  it  muft  be  examinable 
•'  [  362  ]  there,  becaufe  no  appeal  in  cafe  of  fpiritual  *  foundations.  It  is  £ru6 
in  Appleford^s  cafe^  and  diofe  other  cafes,  they  were  expulfed  by  the 
heads,  or  mafters  of  cdleges,  and  fo  they  had  an  appeal  to.  the  vimors} 
but  here  is  none. 

Secondly,  At  this  time  the  vifitor  had  no  power  of  vifiting  ac« 
cording  to  the  inftitution  and  ftatutes  of  the  college,  and  Dr*  Mafter 
had  vifited  within  the  five  years,  for  it  is  but  once  in  five  years  that 
he  can  vifit,  and  though  there  are  no  negative  words  to  exclude  any 
odier  vifitation,  yet  thefe  are  the  words  that  make  him  vifitor^ 
and  that  is  but  once  in  five  years :  the  a«^  of  Dr.  Majler^  was  a 
vifitation,  for  there  was  no  power  to  receive  or  examine  the  appeal 
but  as  vifitor  de  quinquenn'to  in  quinquennium femel\  the  vifitor  hath 
no  particular  exprefs  power  given  him  to  hold  appeals  but  in  one 
cafe  only,  fo  that  this  power  of  taking  appeals  in  any  other,  muft  be 
as  vifitor. 

Thirdly,  Then  that  which  they  call  an  intentional  vifitation  was 
one,  I.  e.  The  adminiftering  of  the  oath  was  an  a£l  of  vifitation, 
for  his  doing  more  or  lefs  at  a  vifitation  is  not  of  its  efTence,  for  he  is 
judge  of  that,  to  do  what  he  pleafes. 

FOURTHLY)  Then  further,  here  is  not  a  fufficient  caufe  for  a  de- 
^vation ;  ths  bSi  called  ^'  contumacy,"  is  not  fo ;  and  that  you 
mil  examine  for  the  reafons  before  oftered,  the  doer's  humbly  of* 
feiriag  his  opinion,  is  not  obftinacy,  or  contumacy. 

(«}  See  tbexa&  of  the  King  t.  the  Blihop  of  Ely,  i  Term  Rep.  290. 
>  FlFTHLT, 
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Fifthly,  Then  another  queftion  is,  whether  admitting  it  were       Philifi 
contumacy,  if  the  jjifhop  can  deprive  him.     This  is  none  of  the        Buji» 
pflFences  mentioned  in  the  ftatute  for  which  the  redlor  may  be  de- 
prived.    In  the  ftatute  de  v'lfitatione^  which  gives  a  power  by  ge- 
neral words,  it  refers  to  the  other  ftatutes  concerning  the  matter  or 
caufe. 

Sixthly,  Then  the  confent  of  the  fenior  fellows  is  requifite,  which 
the  biiliop  here  had  not.  The  bi(hop  hath  not  power  to  deprive  the 
re£lor,  but  upon  complaint  from  the  fellows  and  the  college.  If  he 
may  deprive  for  any  caufe  not  njentioned  in  the  ftatute,  he  may  a9 
well  deprive  without  any  caufe  at  all. 

Holt  Chief  Juftice.  Suppofe  the  vifitor  had  deprived  him  for 
murder,  whereof  he  is  not  convifted.  There  is  a  great  difference 
between  a  lay  and  a  fpiritual  foundation,  but  a  vifitatorial  power  is 
incident  to  every  fuch  fociety,  and  a  vifitor  is  the  founder's  own  crea- 
ture, and  he  has  made  him  fole  judge.  \n  Appleford*s  cafe  it  was 
held  that  the  vifitor's  fentence  was  a  judgment  j  and  that  it  is  a  ju« 
idicial  a6t,  can  be  no  great  queftion. 

Mjornatur  to  be  argued  again. 

[It  was  argued  again  by  Sir  Thomas  Powis  for  the  plaintiff, 
and  by  Blencoe  for  the  defendant ;  and  in  Trinity  Term^  6  fFilliam 
and  mary^  the*  judges  gave  their  o^xmov^s  jeriatim.  Holt  Chief 
yujiice  0?)  made  two  queftions.  r  irst.  Whether  or  no  by  the 
conftitution  of  this  college,  the  bijhop  of  Exeter  had  power  in  this 
cafe  to  give  fentence.  Secondly,  Suppofing  he  had  fuch  a  power, 
whether  the  juftice  of  this  fentence  be  examinable  in  this  court;  and 
lie  was  of  opinion,  that  the  bilhop  had  power  by  the  conftitution  of 
the  college  to  give  a  fentence ;  and  having  that  power,  the  juftice 
of  that  fentence  is  not  to  be  examined  in  a  court  of  law  upon  an 
aftion.  But  S.  Eyrf.s,  G.  Eyres,  and  Gregory  Ju/lices  (r), 
being  of  a  contrary  opinion,  judgment  was  given  for  the  defen- 
dant. 

A  WRIT  OF  ERROR  was  afterwards  brought  in  parliament. 

For  the  plaintiff  in  error.  It  was  argued  (i),  that  this 
judgment  was  illegal  j  and  the  general  queftion  was,  Whether  this 
fentence  of  deprivation,  thus  given  by  the  vifitor  againft  Dr.  Bury^  did 
make  the  reflorfliip  void  as  to  him,  and  fo  confequently  gave  a  title 
So  the  leffor  of  the  plaintiff.  But  upon  this  record  the  queftions 
were  two:  i.  Whether  or  no  by  the  conftitution  of  this  coUqg^ 
the  biflK)p  had  a  power  in  this  cafe  to  give  a  fentence.  2.  Suppom^ 
ihat  be  \x^  fuch  a  power,  whether  the  juftice  of  that  fentence  were 
examinable  in  fVeJimnfter'hallxxipoa  that  action? 

4^)  See  HnLT*t  argomeot  in  tfaii  cafe  (r)  See  the  ar:gamenti  of  thefe  jod^ei^ 

.ilJcM  £ro«  bit  ova  MSS.  »  Teno  &ep.      Skin.  447.    4  Mod.  izo. 
^6.  {d)  See  SiciNNBR*«  argument  for  Dr. 

Bttry^  in  tin  houfe  of  lordt.  Skin.  491. 
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PniLipt  And  I.  it  was  argued,  That  the  bifhop  had  fuch  a  power  to  give 

Bumv.  ^  fentence  ;  and  it  was  agreed  that  he  could  make  his  vifitation  but 
once  in  five  years,  unlefs  he  be  called  by  the  requeft  of  the  college; 
and  if  he  comes  uncalled  within  the  five  years,  his  vifitation  would 
be  void :  but  yet  the  vifitation  of  the  24th  of  yuly  was  a  good  vifi- 
tation, and  confequently  the  fentence  upon  it  is  good ;  that  there 
was  no  colour  to.  make  Dr.  Moflers*%  coming  in  March  to  examine 
Colmcr*s  appeal  upon  the  vifitor's  commiflion,  to  be  a  vifitation  ; 
and  that  becaufe  it  was  a  commiflion  upon  a  particular  complaint, 
made  by  a  fingle  expelled  fellow,  for  a  particular  wrong  and  injury 
fuppofed  to  be  done  to  him,  and  n6t  a  general  authority  to  exercile 
I  Burr.  158.  the  vifitatorial  power,  which  is  to  inquire  into  all  abufes,  l^c.  Gol" 
I  Wilil  206.  j^j^  complains  diat  he  was  expelled  without  juft  caufe,  and  feeks  to 
the  vifitor,  for  redrefs,  they  having  expelled  him  for  an  offence,  of 
which  he  thought  himfelf  innocent ;  and  the  vifitor  fends  his  com- 
miliary  to  examine  this  particular  matter.  Then  it  was  urged, 
that  though  a  vifitor  be  reftrained  by  the  conftitutions  of  the  coU^, 
from  vifiting  ex  officio^  but  once  in  five  years ;  yet  as  a  vifitor,  he 
had  a  confiant  (landing  authority  at  all  times  to  hear  the  complaints^ 
and  redrefs  the  grievances  of  the  particular  members ;  and  that  is 
part  of  the  proper  ofiice  of  a  vifitor  to  determine  particular 
differences  between  the  members,  and  thus  is  Littleton's  Textj  fe£f. 
136.  that  complaint  may  be  made  to  the  ordinary  or  vifitor,  pray<- 
ing  him  that  he  will  lay  fome  correction  and  punifliment  for  tne 
fame,  and  that  fuch  default  be  no  more  made,  i^c.  And  the  ordi- 
nary or  vifitor  of  right  ought  to  do  this,  i^c.  and  fo  was  it  held 
t  Mod.  S J.  in  Jppleford's  cafe  in  the  court  of  King's  Bench^  who  was  expelled 
upon  a  like  occafion  as  Calmer  was ;  he  appealed  to  the  bifhop  of 
JVinton^  who  was  vifitor,  and  he  confirmed  the  expulfion,  and  held 
to  be  good  upon  the  appeal ;  for  the  hearing  of  appeals  is  a  fl'and- 
ing,  fixed,  conflant  jurifdiftion.  Vifiting  is  one  a£t  or  exercife  of 
his  power,  in  which  he  is  limited  as  to  time;  but  redrefling  of 
grievances  is  another,  and  his  proper  office  and  bufinefs  at  all 
;  Roll.  Abr,  times.  It  is  the  cafe  of  all  the  bifnops  of  England'^  they  can  vifit  by 
*5«  law  but  once  in  three  years,  but  their  courts  are  always  open  to 

hear  complaints  and  determine  appeals;  fo  that  here,  though  but 
one  vifitation  can  be  in  five  years  without  requeft,  yet  the  power 
and  authority  to  hear  and  examine  any  difference  between  the  mem- 
bers, and  to  relieve  againfl  any  particular  injury,  that  is  continuat^ 
and  not  limited. 

Then  it  was  argued,  That  though  what  was  done  upon  die  fix- 
teenth  of  Jum^  was  with  an  intention  to  vifit,  yet  being  denied 
to  enter  tne  chapel,  where  the  vifitation  was  appointed  to  be 
held,  it  was  none ;  and  his  calling  over  the  names,  was  only  ta 
know  who  hindered  the  vifiting;  and  his  ma)cing  an  a£t  of  it 
afterwards,  or  adminiftering  an  oath  at  the  time,  can  never  be 
called  one  5  though  it  hath  been  below  did  to  be  a  tacking  that 
of  June  to  that  of  July:  but  that  cannot  be,  for  then  it  con- 
tinued mujch  longer  than  was  intended, ;  nay,  much  longer  than  it 

ca(\ 


Trinity  Term,  4  William  and  Mary,  in  B.  R.  351 

can  by  the  ftatutes  of  the  college,  for  that  is  to  ceafe  in  three       Philifs 
^P'  Bvkr. 

It  turns  rather  the  other  way ;  having  been  hindered  in  Juney  he 
makes  an  avft  of  it  in  July^  in  order  to  call  them  to  an  account  for 
it,  as  for  a  concum  icy,  and  to  bring  them  to  judgment  at  his  vifita- 
tion  :  it  was  no  more  than  taking  an  affidavit  of  the  fervicc.  of  a  ci- 
tation. 

The  appointment  of  a  vifitation  in  the  hall  was  occafioned  by 
the  obftru^tion  met  with  at  the  chapel ;  and  it  would  be  a  very 
ftrange  conll ruction,  that  when  he  defigned  a  vifitation,  and  was 
hindred,  that  the  hinderaiKre  and  his  inquiry  about  it  (hould  be 
called  a  vilitatioii;  and  a  former  contumacy  in  oppofmg  an  in« 
tended  viiitation,  ihould  prevent  their  being  fubje6l  to  an  aSual  true 
one. 

Then  it  was  argued.  That  there  was  no  neceffity  that  therjC 
Should  be  the  confent  of  the  four  fenior  fellows  to  the  depriva- 
tion of  the  redor;  and  by  one  of  the  council  it  was  owned^ 
th^t  if  fuch  confent  had  been  neceflary,  the  fcntence  had  been  a 
nullity:  but  as  this  ftatute  is  framed,  it  was  argued,  that  t^e 
biibop  might  deprive  though  they  did  not  concur,  for  thefe  rea- 
sons: 

I.  By  the  ftatutes,  the  bifhop  for  the  time  being,  is  made  the  or-  CaLitge. 
dinary  vifitor  of  Exeter  college,  and  that  where  any  one  is  vifitor 
of  a  college,  he  hath  full  and  ample  authority  to  deprive  or  amove 
any  member  of  the  college  quatenus  vifitor.  2.  There  is  an  ex- 
prefs  power  given  to  the  biibop  to  proceed  to  die  deprivation  of 
the  xt&QVy  or  the  expulfion  of  a  fcholar ;  and  this  in  his  vifita- 
tion. And  3.  The  qualifying  words  do  not  reftrain  it  to  be 
TWith  the  confent  of  Ae  four  fellows;  the  word  is  deprivatio  as 
%o  the  re£lor,  and  expulfio  as  to  the  fcholar ;  though  they  are  (y- 
nonymous  as  to  real  fenfe,  yet  by  this  ftatute  they  are  different- 
ly applied  :  Then  it  fays.  If  the  bijhop  do  proceed,  &c.  that  only 
relates  to  the  cafe  of  a  fcholar,  becaufe  the  word  there  ufed  is  ex-^ 
pdfio^  which  is  never  applied  but  to  the  amotion  of  a  fcholar ; 
and  it  is  impoffible  to  relate  to  the  re£lor,  for  then  he  muft  con- 
fent to  his  own  deprivation,  for  his  particular  confent  is  mentioned 
ani  required,  and  that  is  not  to  be  expected :  and  in  this  cafe,  the 
ponfent  of  the  feniof  fellows,  without  that  of  th^  re£ior,  is  not  fuffi- 
cient. 

But  then  die  fubfequent  words  arc,  That  If  the  reSlor  he  deprived 
by  the  biJhot*s  commijfary^  with  the  confent  of  the  fenior  fellows^  be  may 
apPiol  to  the  hijhop  :  it  is  true  the  rc6tor  hath  that  liberty,  if  the  com- 
miflary  do  deprive  him ;  but  there  are  no  words  that  do  abridge  the 
biihop's  own  power.  The  commiflary's  power  is  reftrained  by  thofe 
words,  to  have  the  confent^  &c.  but  the  bifliop's  own  power  hith  no 
fuch  qualification. 

It  is  objeded,  That  it  is  unreafonable  to  imagine  a  greater  pow- 
er 
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cr  in  the  vijitor^  over  the  re^or^  than  over  the  fcbolars.  But  the 
queftion  is  not,  what  was  fit  and  real'onable  for  the  founder  to  have 
done  ?  but  to  conlider,  upon  perufal  of  t!ie  ftatutci,  what  he  hath 
done  ?  Suppofe  he  doth  give  fach  an  ubfolute  authority,  it  is  what 
he  had  over  the  thing  granted ;  he  might  have  rcferved  to  hinifelf 
a  power  of  revocation,  or  what  other  power  he  thought  fit;  and 
by  the  fame  reafon  he  might  give  the  like  to  a  vifitor  of  his  ap- 
pointment; and  having  done  fo,  it  muft  be  fuppofed  that  he  had 
fome  reafons  for  fo  doing.  The  redlor  hath  a  privilege,  not  to 
be  deprived  without  the  benefit  of  appeal,  if  it  were  by  the  com- 
miflary :  the  fcholars  have  no  api;eal.  He  might  think  fit  to  truft 
the  re£ior  with  his  vifitor  the  biihop,  as  fuppofuig  more  care  would 
be  taken  by  him  of  the  bead  of  the  college,  than  of  inferior  mein-> 
bcrs. 

But  the  queftion  is  not,  what  reafon  induced  the  founder  to  make 
thoTe  appointments  ?  he  was  mafter  of  his  own  charity,  and  might 
qualify  it  as  he  pleafed ;  and  he  hath  given  it  under  this  qualifica- 
tion, that  the  biihop  is  made  vifitor,  and  might  deprive  the  redor, 
as  he  hath  done,  according  to  die  ftatutes  and  conftitutions  of  this 
college. 

Then  1.  The  fufficiency  of  the  caufe  of  this  deprivation  is  never 
to  be  called  in  queftion,  nor  any  inquiry  to  be  made  in  Wejtwtinfter' 
ball  into  the  re^ons  or  cau(es  of  fuch  deprivation,  if  the  fentence  be 
given  by  him  that  is  the  proper  vifitor,  created  fo  by  the  founder,  or 
by  the  law. 

It  was  urged,  that  there  are  in  law  two  forts  of  corporations  ag- 
gregate, confifting  of  many  perfons ;  fuch  as  are  for  public  govern- 
ment, and  fuch  as  are  for  private  charity.  Thofe  that  are  for  pub- 
lic government  of  a  city,  town,  my'fterj',  or  the  like,  being  of  pub- 
lic concern  are  to  be  governed  according  to  the  laws  of  the  land, 
and  to  be  regulated  and  reformed  by  the  juftice  of  lVeftmnfter^hall\ 
of  thefe  there  are  no  private  founders,  and  confequendy  no  parti- 
cular vifitors :  therp  are  no  patrons  of  thefe ;  they  only  fubfift  bv 
virtue  of  the  king's  letters  patents,  or  cuftom  and  uiage,  whicn 
fuppofes  letters  patents,  and  are  fupported  and  ruled  by  the  methods 
of  law  :  therefore,  if  a  corporation  be  made  for  the  public  go- 
vernment of  a  town  or  city,  and  there  is  no  provifion  in  die  char- 
ter how  the  fucccflion  (hall  be,  die  law  fupplies  the  defed  of 
that  conftitution,  and  fays  it  ftiall  be  by  eledion,  as  mayor,  alder- 
men, and  common  council-men,  and  the  like  \  and  fo  is  i  KJk 
Abridg.  513. 

But  private  and  particular  corporations  for  charity,  founded  and 
endowed  by  private  perfons,  are  fubjeft  to  the  particurar  government 
of  thofe  who  ere<5l  them  :  therefore,  if  there  be  no  vifitor  appointed ; 
in  all  fuch  cafes  of  deemofynary  corporations,  the  law  doth  appoint 
the  founder  and  his  heirs  to  be  vifitors :  they  are  patrons,  and  not 
to  be  guided  by  the  common  known  laws  and  n4es  of  the  king- 
dom 4 
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dom;  but  fuch  corporations  are  as  to  their  own  affairs  to  be  go-       P»rLi?i 
verned  by  the  particular  laws  anJ  conftitutions  afligned  them  by  the         ^  ^* 
founder. 

Though  fome  have  faid,  that  the  common  law  doth   not   ap- 
point any  vifitatioii  or  vifitor  at  all,  yet  it  is  plain,  that  it  doth 
in  defesSt  of  a  particular  appointment ;  it  makes  the  found  ;r  vifi- 
tor ;  and  it  is  not  at  his  pleafure  whether  there  fliall  be  a  vjlitor  ^  j^j^^^ 
or  not,  but  if  he  is  filent  during  his  life-time,  the  right  will  de-   Noy  91. 
fcend   to   his  heirs,   and  fo   is   Telv.   and  Cro.Jac.    wiiere   it   is  » '^^'i  ajo* 
admitted  on  all  hands,  that  the  founder  is  patron,  and  as  patron,  ^^1^^.  Xi. 
is  vifitor,  if  no  particular  vifitor  be  afligned,  8  Edw.  7.  8.     8  Af-^ 
Jize^  29.  9  Hen.  6,  33.  Co.  Lit,  96.  fo  that  patronage  and  vifitation 
arc  necelTary  confequents,   one   upon  another  5    for   this  vifitato- 
rial  power  was  not  introduced  by  any  canons  or  conftitutions  ec- 
clefiaftical,  it  is   an  appointment  of  the  law;  it   arifcs  from  the 
property  which  the  founder  had  in  the  lands  affigned  to  fupport 
the  charity ;  and  as  he  is  the  author  of  the  charity,  the  law  gives  * 

him  and  his  heirs  a  vilitatorial  power,  /.  e,  an  authority  to  infpedl 
their  a^ons,  and  regulate  their  behaviour  as  he  pleafes;    for  it 
is  not  fit,  that  the  members  who  are  endowed,  and  who  have  the 
charity  beftowed  upon  them,  ihould  be  left  to  themfelves,  but  they  2  Roll.  Abr, 
ought  to  purfue  the  intent  and  defigns  of  him  that  beftowed  it  upon  ^3i* 
them* 

Where  die  poor  are  not  incorporated,  /•  f,  they  who  are  to  have 
riie  charity,  but  truftees  are  appointed,  there  is  no  vifitatorial  power, 
becatife  the  intereft  of  the  revenue  is  not  vefted  in  them ;  but  when 
they  who  are  to  enjoy  the  benefit  of  the  gift  are  incorporated,  there, 
*to  prevent  all  perverting  of  the  charity,  thelaw  doth  not  efta- 
Uim  a  vifitatorial  power ;  and  it  being  a  creature  of  the  founders, 
it  is  reafonable  thUt  he  and  his  heirs  ihould  have  that  power,  unlefs  '  Eq*  Cafes  :8o, 
it  were  dievolved  elfewhere. 

It  was  further  argued,  that  in  our  old  books  **  deprived  by  patron," 
and  **  deprived  by  vifitor"  are  all  one,  for  this  authority  to  vifit  is 
a  benefit  that  naturally  fprings  out  of  the  foundation,  and  it  was  in 
his  power,  if  he  pleafed,  to  transfer  it  to  another,  and  where  he  hath 
done  fo,  the  other  will  have  the  fame  right  and  authority  as  the  foun- 
der had 

There  is  no  manner  of  difference  between  an  hofpital  and  a 
college,  except  only  in  degree ;  an  hofpital  is  for  thofe  that  are 
poor  and  mean,  or  fick,  ^c.  3.  college  is  for  another  fort  of  per- 
ibns,  and  to  another  intent;  the  former  is  to  maintain  and  fupport 
them  ;  this  is  to  educate  them  in  learning,  who  have  not  otherwife 
uriierewithal  to  do  it :  but  ftill  it  is  much  within  the  fiime  reafon 
of  that  of  an  hofpital ;  and  if,  in  an  hofpital,  the  mafter  and  poor 
air  sncorporattid,  it  is  a  college  having  a  common  feal  to  adt  by, 
though  it  bear  not  thart  name,  becaufe  it  is  of  an  inferior  dc- 
.    Vol..  L  A  a  gretj  e. 
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Pmilifs      gree  ;  and  in  both  cafes  there  muft  be  a  vifitor,  as  both  arc  eleemo- 

A  vifitor  being  then  of  neceflity  created  by  the  law  (as  8  Edw, 
3.  69,  70.  Every  hofpiul  is  viutable ;  if  lay  by  the  patron ;  if 
(piritual  by  the  ordinary)  he  is  to  judge,  and  he  may  expel ;  and  as 
it  is  8  viWfz/,  29,  30.  he  may  deprive.  The  only  queftion  is,  if  he 
were  viator  at  this  time  ;  for  it  hath  been  and  muft  be  agreed  on  all 
hands,  that  quaUnus  vifitor^  he  might  deprive.  If  he  be  a  vifitor  as 
ordinary,  there  lies  an  appeal  from  his  deprivation,  but  if  as  pa- 
tron, there  is  none ;  and  then  that  deprivation,  whether  right  or  not, 
tnuft  ftand. 

As  to  the  objeSion,  that  it  is  not  the  fentence  of  a  court,  and 
dicreforc  not  conclufive ;  it  is  not  material  whether  it  be  a  court  or 
not,  but  the  qucftion  is,  if  he  had  jurifdidion  and  conuiance  of  die 
perfon  and  thing ;  and  if  he  had,  then  his  fentence  holds  :  and  where 
the  founder  hath  not  thought  fit  to  dire£l:  an  appeal,  no  appeal  lies,  nay 
%  Tq-m  Rep.  not  to  the  common  law  courts ;  the  founder  having  put  all  under  the 
*5*-  judgment  of  the  vifitor,  it  muft  continue  fo ;  he  might  have  ordered 

it,  that  the  re£lor  ihould  continue  only  during  the  pleafure  of  die 
vifitor,  but  now  he  hath  left  it  to  his  wifdom  according  to  die  fta- 
tutes. 

^  Atk.  661.  He  is  a  judge  not  only  in  particular  by  appointment,  but  as  he  is 

T  Vez.  78.  conftituted  a  vifitor  in  general ;  then  in  pleading  of  a  fentence  of 
a    ex.  327.        deprivation,  there  is  no  ncceifity  of  (hewing  the  caufe,  die  caufe  is 

not  traverf;d)le  even  in  a  vifitation,  fo  is  Rajlall^  i.    11  Heiu  7.  27. 

7  Rep,  Kennels  cafe.  9  Edw.  4.  24. 

Suppofe  diis  reftory  had  been  a  fole  corporation,  and  not  part  of 
a  Corporation  aggregate,  as  it  is,  confifting  of  redor  and  fcholars, 
and  Dr.  Bury  had  brought  an  affize,  and  this  deprivation  had  been 
pleaded,  it  had  been  good  to  have  faid  that  the  vifitor  certis  di  caujk 
ipfum  adinde  movent  thus  y  had  deprived  him  :  every  thing  that  is  tra- 
verfable  muft  be  exprcllcd  with  certainty,  but  the  caufe  need  not  be 
lb  in  this  cafe. 

'Now  it  is  ftrange,  that  pleading  a  fentence  without  a  caufe,  (hould 
be  good,  and  the  finding  of  a  fentence  in  like  manner  in  a  fpecial 
vcrdiS  {hould  not  be  good :  if  in  pleading  it  be  not  traverfable, 
it  is  the  ftrongeft  argument,  that  the  caufe  is  not  to  be  enquired 
into ;  the  having  no  appeal  doth  not  leffen  the  validity  of  die  fen- 
tence, it  dodi  only  (hew  the  redor's  place,  not  to  be  fo  certain  and 
durable,  as  in  other  cafes  they  are,  where  appeals  are  allowed. 

The  cafe  of  Caudfjj  in  the  high  commiifion  court,  is  as  ftrong: 
a  fentence  of  dcprviation,  no  appeal,  and  the  fentence  found  and 
no  caufe  (hewn,  yet  held  good.  It  is  no  anfwer  to  (ay,  that  that 
was  by  the  ccclefiaftical  law;  how  is  it  the  ecclefiaftical  law,  diat 
a  man  fliall  be  concluded  by  one  fentence  without  appeal ;  no,  it  was, 
becaub  it  was  by  a  court  that  bad  jurifdidion  s  and  the  fentence  wss 

not 
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not  the  weaker,  or  the  caufe  of  it  more  inquirable,  becaufe  there  is       Philips 


no  appeal. 


Burt* 


It  was  by  the  ecclefiaftical  conftltution,  that  the  commiflioners  ^  r^jj^  j^_ 
had  that  power,  but  that  was  eftabliftied  by  the  law  of  the  land,  and  230. 
fo  is  the  vifitatorial  power,  the  one  authority  is  as  much  derived 
from  the  law  as  the  other. 

In  the  cafe  of  Bird  v.  Smithy  Moore  781.  deprivation  for  not  con- 
forming to  THE  CANONS,  was  held  good  in  like  manner. 

As  to  the  cafe  of  Coucney  in  Dyer  209.  and  that  in  Bagges*s 
cafe^  II  Co,  99,  they  are  the  fame,  as  to  this  matter,  though  in 
two  books  ^  an  aflize  becaufe  no  appeal :  He  quotes  books  for  it, 
but  upon  a  perufal  they  will  not  warrant  the  diftinftion  j  for  the 
party  is  as  much  concluded  in  the  one  cafe  as  in  the  other :  it  is 
reafonable  to  fufpcvSfc  that  cafe  not  to  be  law,  becaufe  that  is  im- 
pnuSticable,  which  it  is  brought  to  prove.  The  head  of  a  college 
cannot  maintain  an  afEze  for  his  office  of  hcadlhip :  he  hath  not 
fuch  an  eftate  as  will  maintain  that  writ,  therefore  to  give  that  in« 
fiance  againft  us,  is  hard  ^  the  re£tor  hath  no  fuch  fole  feitin ;  the 
whole  body  of  the  college  have  an  intercft  therein ;  he  hath  no  title 
to  the  money  in  his  own  right,  till  by  confent  they  are  diftributed ; 
and  after  fuch  diftribution,  it  is  not  the  reSor's  money,  but  Dr. 
JBury^s ;  he  is  the  only  vifible  head  of  the  body  in  deed,  but  has  no 
fingle  right. 

In  Appliford*5  cafey  the  like  argument  was  drawn  from  this  cafe  1  Mod.  81. 
for  a  mandafnusy  and  indfled  that  he  might  have  an  ojjize^  but 
iaid  by  the  Lord  Hale,  that  that  was  impofSble  ;  and  in  truth, 
there  is  no  difference  between  this  cafe  and  that  of  a  mandamus ^ 
there  was  a  return  that  he  was  removed,  pro  crimine  enormia  and 
appealed  to  the  bifhop  of  fFintony  who  confirmed  the  amotion, 
and  the  particular  caufe  was  not  at  all  returned,  and  held  good ; 
becaufe  tiiere  was  a  local  vifitor,  who  had  given  a  fentence,  and  all 
parties  were  concluded  by  it,  the  fame  being  done  by  the  power  of 
that  government,  which  the  founder  had  thought  fit  to  put  them 
under. 

Now  it  was  argued  from  hence,  that  this  was  an  exprefs  cafe, 
if  the  caufe  of  the  deprivation  be  examinable  in  the  courts  of  com- 
mon law,  why  not  upon  a  mandamus  as  well  as  in  an  ejeftment. 
Lord  Hale  in  that  cafe  of  Jppleford^  took  it  for  clear  law,  that  the 
ientence  was  as  binding  as  a  judgment  in  an  ajpze :  he  is  made  a  fsT^*^*' 
judgCf  and  his  perfon  particularly  dciigned  by  the  founder,  but  he  ^5. 52.  ^  XL 
hath  his  authority  from  the  law  j  and  luicc  die  founder  hath  trufted  *  Wiir.  266. 
the  matter  to  his  difcretion,  it  is  not  to  be  fufpeded  that  he  hath 
donet  or  will  do  otherwif<?  than  right. 

Then  in  the  next  place  it  was  argued,  that  there  doth  not  ap- 
^pearany  injuftice  in  the  fentence,  and  confequently  it  ought  to  be 
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prcfumed  juft ;  credence  is  to  be  given  to  a  perfon  that  exercifei 
judicial  power,  if  he  keep  within  his  jurifdiiftion.  The  law  hadi 
refpecS  not  only  to  courts  of  record,  and  judicial  proceedings  in 
them  y  but  even  to  all  other  proceedings,  where  the  perfon  that  gives 
his  judgment  or  fentence,  hath  a  judictal  authority-;  and  here  is  no 
fault  found  in  the  fentence ;  the  jury  have  not  fo  much  as  found 
the  matter  and  ground  of  it  to  be  untrue  in  faS,  or  infufficient  in 
law. 

Then  it  was  urged,  that  the  caufe  of  deprivation  here  was  juft,  it 
being  for  contumacy.  If  the  bifhop  had  power  to  vifit  in  yunty  as 
he  had,  and  was  hindered  by  their  ihutting  the  doors,  whereupon  he 
went  away  without  doing  any  thing,  and  came  again  in  yuly^  vihtn 
he  held  his  vifitation,  and  they  behaved  themfelves  contumaciouily, 
and  refuTed  to  fubmit  to  his  authority ;  this  was  contra  officii  fid 
dibitum :  it  is  reaibnable  that  both  head  and  members  fhould  fub- 
mit to  the  vifitor ;  contumacy  is  a  good  caufe  of  deprivation ;  and 
upon  good  reafon,  becaufe  it  hmders  an  inquiry  into  all  other  caufes : 
it  was  held  fo  in  the  cafe  of  Bird  v.  Smith',  and  in  Allen  v.  Najhy 
quia  fuit  refra^arius :  now  though  contumacy  be  not  one  of 
die  caufes  mentioned  in  the  ftatutes,  yet  it  was  certainly  contrary 
to  their  duty ;  turning  their  backs  upon  the  viiitor ;  not  appearii^ 
upon  fummons ;  refuting  to  be  examined,  was  an  ofFence,  and  con* 
trary  to  what  the  ftatutes  require.  He  is  to  infped  the  ftate  of  the 
college,  and  each  member's  particular  behaviour;  and  now  when 
the  vifitor  comes  to  make  fuch  an  inquifition,  and  the  head  or  the 
members  withdraw  themfelves,  and  will  not  appear  to  be  examined, 
if  this  be  not  a  good  caufe  of  deprivation,  nothing  can  be,  for  diat 
nothing  elfe  can  ever  be  inquired  into. 

As  for  that  ftatute  which  refers  to  the  caufes  for  which  a  refior 
may  be  deprived,  it  doth  not  relate  to  a  deprivation  in  a  vifita- 
tion; but  (hews  the  manner,  how  the  college  is  to  proceed,  if 
he  be  guilty  of  fuch  offences ;  they  may  complain  at  any  time  to 
the  vifitor,  if  he  waftes  the  revenues,  or  behave  himfelf  fcanda- 
loully,  and  upon  requeft  will  not  refign,  and  dicy  may  article 
againft  him  out  of  a  vifitation  ;  but  when  he  comes  to  execute  his 
power  in  his  quinquennial  vifitation,  he  is  not  confined  to  pro- 
ceed only  upon  the  information  of  the  fellows,  but  is  to  inquire 
into  all  the  af&irs  of  the  college,  and  may  proceed  to  deprivation  as 
he  fees  caufe.  Now  contumacy  is  a  caufe  of  a  forfeiture  of  his 
office,  which  is  fubjed  to  the  power  of  the  vifitor  by  the  original 
rules  of  the  foundation  ;  and  to  evade  or  contumacioudy  to  rcfiile  or 
deny  a  fubmiffion  to  that  power,  is  an  offence  againfr  the  duty  of 
his  place,  and  confequently  a  juft  caufe  of  deprivation  ;  to  that  upon 
the  whole  matter,  it  was  inferred  and  urged,  that  the  bifhop  hath  a 
vifitatorial  power  vcfted  in  him  to  deprive  the  reSor  without  con- 
fent  of  the  four  fenior  fellows.  And  2.  that  the  juftice  of  the  fen- 
tence is  not  exam:rt?.ble  in  JVeftminJlerhalL  And  3.  that  if  it  were, 
and  the  caufe  neceffary  to  be  fnewn,  here  was  a  good  one^  an  afiiront- 

inj 
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ing  the  very  power  of  vifiting,  and  fctting  up  for  independency.       Philips 
contrary  to  the  will  of  the  founder  j  and  therefore  it  was  prayed  that        Bury. 
the  judgment  fliould  be  reverfed. 

It  was  argued  on  the  other  Jidej  by  the  counfel  with  the  judg-    . 
ment,  That  this  fentence  was  void ;  that  it  was  a  meer  nullity ; 
that  this  proceeding  had  no  authority  to  warrant  it  j  and  that  it 
being  done  without  authority,  it  is  a§  if  done  by  a  mere  ftrangcr,  and 
whether  it  be  fuch  an  adt,  or  not,  is  examinable  at  law ;  for  tiiat  the 
power  of  a  vifitor  muft  be  confidered  as  a  mere  authority  or  a  truft,  '  Vciey  462, 
.and* it  is  one,  or  rather  both,  ani  then  either  way  it  is  examinable  j 
for  every  authority  or  truft  ha  h,  or  ought  to  have,  fomc  foundation 
to  warrant  it;  and  if  that  foundation  which  warrants  it,  hath  limited  6  Com.  Dig. 
any  rules  or  direftions,  by  which  it  is  to  be  executed,  then  thofe  di-  '*  Vifiwr"  (D.) 
re^ons  ought  to  be  purfued ;  and  if  they  are  not,  it  is  no  executipiii 
of  the  authority  given,  or  trull  rcpofed  ;  and  if  not,  it  is  a  void  adl, 
a  mere  nullity,  and  confequently  it  is  that  of  which  every  man  may 
take  notice  and  advaiUagc. 

Then  it  was  (aid,  Tkat  it  muft  be  agreed  that  of  a  void  thing  all  Cowp.  378, 
perfbns  may  take  advantage,  and  contelt  it  in  a  collateral  adlion, 
and  that  although  it  have  the  form  and  femblance  of  a  judicial  pro- 
ceeding:  and   for    this   was   cited   the    cafe  of    the   Marfnalfea^ 
10  Co,  76.  as  a  full  authority;  the  refolution  was.  That  when  a 
court  hath  no  jurifdidion  of  a  caufe,  there  all  the  proceeding  is 
coram  nmjudicey  and  a6lions  lie  againft  any  perfon  pretending  to  do 
an  ad  by  colour  of  fuch  precept  or  procefs,  without  any  regard  to 
its  being  a  precept  or  procefs ;  and  therefore  the  rule,  qui  jujfu  ju-- 
dUis  aliquid  fecerjt^  non  videtur  dolo  malo  fecijfe^  quia  far  ere  neseffe 
eft  J  will  not  hold,  where  there  is  no  judexy  for  it  is  not  of  neceffity 
t&  obey  him  who  is  not  judge  of  the  caufe ;  and  therefore  the  rule  01% 
the  other  fide  is  trut^  judicium  a  non  fuo  judice  datum^  nul/ius  eft  mo^ 
nuntii  and  fo  was  it  held  in  the  cafe  o(,Boivfer  v.  CoUinSy  22  Edw. 
4*  33-  P^^  PiGOT,  and  19  Edw,  4..  8,     And  therefore  if  the  court 
of  Common  Pleas  held  plea  of  an  appeal  of  felony,  it  is  all  void ; 
but  it  muft  be  owned,  that  the  mere  erroneous  procedure  of  a 
court  which  hath  a  general  jurifdidion  of  the  fubje£l  matter  is  not 
examinable  in  a  collateral  a£lion,  whether  upon  true  grounds,  or 
not ;  and  yet  if  it  be  a  limited  jurifdiftion,  and  thofe  limits  are  not  . 
oblbrved,  even  that  is  coram  non  judice ;  and  holds  with  refpe<5l  to 
courts  held  by  authority  of  law,  which  are  m4ch  ftronger  than 
the  cafes  of  power   created  or  given   by  a  private  pcnbn.     A 
fheriff  is  bound  by  law  to  hold  his  turn  within  a  nraonth  after 
Micbaelmasy  and  he  hojds  it  after  the  month,  and  takes  a  prefent- 
ment  at  that  time,  if  that  be  removed  into  the  King^s  Bench^  the 
party  fhall  not  anfwer  it,  hut  be  difcharged,  becaufe  the  prefcnt-r 
ment   was  void,  et  (or am  non  judice ;  for  that  the  fheriff  at  that 
proe  had  no  authority ;  and  yet  in  that  cafe  his  authority  and  jurif^ 
4i^m  extended  to  tlie  perfon  and  thing :  the  lame  law  for  a  lect, 
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Philifs      unlds  cuftom  warrants  the  contrary,  and  then  that  cuftom  muft  be 
BoTtT.        purfucd. 

The  commiflioners  of  fewers  have  a  limited  audiority;  and  if 
the  number  of  perfons,  or  other  requifites  mentioned  in  their  com- 
mii&on,  be  not  purfued,  what  they  do  which  exceeds  it  is  void ; 
and  yet  they  have  a  kind  of  legiflative  authority ;  fo  is  it  in  Sir 
Henry  MiUmafs  cafe^  Cro.  Jac.  336.  and  there  Aey  had  an  audio- 
rity both  of  thing  and  perlon,  but  did  not  obferve  the  rules  pre- 
fcribed  in  the  gift  of  that  authority,  according  to  the  23  Hea.  8. 
cap,  5.  and  no  reafon  could,  or  can  be  given  for  that  rdblution, 
but  that  it  was  a  particular  limited  authority :  and  then,  to  apply 
this  to  the  prefent  cafe,  the  fentence  in  queition  can  no  more  ag- 
grieve the  defendant,  than  an  order  pronounced  or  made  by  a  hmt 
judexj  if  it  be  not  agreeable  to  the  power  given  by  the  ftatutes ;  and 
this  appears  fiirther  from  Davis* s  Rep.  46.  where  the  (ame  dillindioQ 
is  allowed. 

Nay,  in  feme  cafes,  the  awaixl  of  a  wrong  procefs  is  void;  as  if 
by  a  fteward  of  a  manor  court,  that  a  captas  ihould  ifiiie,  where 
the  fame  dodi  not  lie,  but  only  an  attachment,  TurvilU  and  7i^ 
per*s  cafe.  Latch.  223.  A  court  of  pypowders  hath  jurifdidion  of 
an  a£tion  of  the  cafe;  yet  if  it  hold  plea  of  cafe  for  flander,  it  is  all 
void,  though  the  words  were  fpoken  within  the  boundaries  of  the 
fair,  becaufe  the  jurifdi^on  is  limited ;  fo  diat  if  the  thing,  the  time^ 
the  perfon,  or  die  procefs,  be  not  regarded  according  to  die  autho- 
rity given,  it  is  all  void,  and  an  advantage  may  be  taken  of  it  by  any 
body,  where  the  plaintiff  claims  or  makes  his  demand  by  odour  of 
fuch  2&. 

r^)  I  Vent.  199.  Jt  was  further  argued.  That  the  reafon  given  in  that  cafe  of 
a2^*li.  Latch^  is,  becaufe  the  cuflom  which  gave  him  his  authority,  gave 

J  Mod.  S6. 300.  him  notice  that  fuch  procefs  did  not  lie  ^  and  if  any  man  hath  bv 
s  ^^f^willoo  ^^^  ^^  ^^^  efbte,  right,  or  privilege,  hy  any  particular  means,  he 
v^Fiugeraid,  "  '^  bound  to  take  notice  of  all  the  conditions  and  qualifications  an- 
3Mo<i.2S.  ncxed  thereto :  and  the  reafon  isjufl,  becaufe  the  fame  means  by 
It^^**^*  3>5'  which  he  had  notice  of  the  benefit,  gives  him  notice  of  the  reflric- 
Scott  irTayior,  ^^^^  limitation  and  penalty,  and  fo  was  it  held  in  the  cafe  of  Fry  v, 
2  BrowD*t  Chan.  Porter,  (a) 

Cafesy43i.  and 

Comyn's  Rep.  748.    Ambler  256*     1  Brown,  C.  C.  303. 

By  our  law  no  benefit  can  accrue  to  a  man  by  a  judgment  given 
on  a  thing  arifing  extra  patejlatem  curia^  in  cafe  of  a  particular  and 
limited  jurifdiftion;  as  in  the  cafe  of  Kingjlon  upon  Huliy  March  8. 
which  held  plea  of  debt  upon  a  bond  made  extra  jur\  l^c.  and  a 
judgment,  and  capias  executed,  and  an  efcape ;  and  held  that  no  action 
lay  for  the  efcape,  becaufe  all  was  void,  and  coram  ncn  judice  :  in 
the  fame  book,  March.  117,  11 8.  Dye  and  Olive's  cafe,  in  feJfc 
imprifonment,  plea  that  he  was  ferjeant  at  mace  belonging  to  a 
court  of  record,  and  that  a  warrant  was  direfied  to  him  to  arrefl  die 

plaintiff 
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plaintiff  pro  quodam  contemptUy  and  held   not  good,  becaufe  not       PniLitt 
(hewn,  in  what  a£lion,  and  how  within  the  jurifdi£Uon  \  and  if  not        »  ^* 
within  it,  it  was  coram  nonjudicey  and  void,  [a) 

{m)  See  the  cafe 

Then  it  was  argued,  diat  this  was  a  limited  qualified  power;  of  Trevor  n 
that  the  vifitor  was  a  creature  of  the  founder;  and  if  it  had  been  WaU, C*wp. 
the  heir  of  the  founder,  he  had  been  as  much  bound  and  reftrain- 
cd  by  the  ftatutcs,  as  a  ftranger :  and  though  the  law  fliould  be 
agreed  to  be,  as  is  pretended,  that  it  appoints  a  vifitor,  yet  ftill 
(whether  he  be  the  heir  or  nominee  of  the  founder)  he  is  an  officer  ,  Mod.  422. 
only  within  the.  limits  and  rules  of  the  foundation,  and  the  ftatutes  3  Atk.  66*. 
made  thereupon :  as   he  hath  a  vifitatorial  power  only  over  this  '  ^"^^  7^. 
college,  fo  he  hath  it  only  after  the  manner  in  which  it  is  given  to 
him. 

If  the  founder  had  made  no  particular  vifitor,  but  yet  had  ap- 
pointed that  the  fame  (bould  be  vifitable  at  iuch  a  time,  and  in  fuch 
a  form,  he  himfclf  had  been  bound  by  thefe  rules  ;  and  if  he  would 
have  been  fo  confined,  with  much  more,  or  at  leaft  with  the  lame 
reafon,  ought  his  nominee ;  for  cujus  ejl  dare^  ejus  eft  difponere ;  an4 
every  argument  which  hath  been  urged  for  the  red^or's  being  fubjedl 
to  the  rules  of  the  foundation,  may  lilcewife  be  applied  to  that  of  ihe 
vifitor :  he  that  made  the  vifitor,  may  rcftrain,  fhape,  and  modify  the 
power  which  he  gives  him :  he  might  have  made  him  vifitor  only 
once  in  his  life,  or  only  upon  requeft,  and  have  left  all  other  jurif- 
diiStion  to  the  recSlor  and  fellows. 

But  further,  here  he  is  foxxni  to  ht  \f\i\tor  ov\y  fecundum formam  iVc2ey462. 
JIatut*  it  vigoreJiatut%  and  to  execute  thofe  ftatutes ;  and  that  which 
makes  him  a  vifitor,  makes  him  fuch  thus  and  thus  qualified,  and  no 
otherwife :  whatfbever  power  or  authority  the  name  or  office  of  a 
vifitor  may  import  ex  vl  termini^  no  man  can  fay  but  this  vifitor 
is  controuled  by  the  ftatutes,  which  make  him  fo ;  now  had  there 
been  no  ftatutes,  he  had  never  been  vifitor;  then, thefe  ftatutes 
making  him  a  vifitor,  upon  particular  terms  and  conditions,  times 
and  occafions,  ^.v/r^  thefe  terms  and  conditions  he  is  no  vifitor  at 
all ;  this  feems  plain  and  natural :  fo  tliat  if  he  exceeds  the  bounds 
prefcribed  to  him  as  vifitor,  he  doth  not  adl  as  vifitor;  for  all 
powers,  authorities,  and  jurifdidlions,  efpccially  fuch  as  are  created 
by  private  perfons,  muft  be  executed  according  to  the  exprcfs  infti- 
tution,  or  plain  meaning  of  the  party  that  created  them,  and  according 
to  the  circumftanccs,  with  which  he  hath  circumfcribed  them  :  fo  is 
the  rule  in  Berwick's  cafe^  5  G?.  94.  and  Co.  Lit.  113.  and  258. 
An  executor  is  an  officer  or  perfon  intrufted,  which  is  taken  no- 
tice of  by  the  law,  yet  in  his  creation  he  may  be  limited  quoad  the 
eftate  in  one  country,  or  quoad  one  particular,  and  he  cannot  in- 
termeddle any  further;  but  adminiftration  fhall  be  granted  as  to  die 
reft. 

Then  it  is  obfervable,  Aat  this  ftatute  vifitor  is  not  a  court  of  re- 
cord, nor  any  court  at  all,  but  rather  like  an  arbitrator  under  cer- 
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Pmilipi      tain  direftions,  he  can  neither  meddle  at  another  time,  or  with  other 
BuKY.        matters,  or  in  other  manner,  than  what  is  prefcribed.     But  admit- 
ting it  a  fort  of  judicature,  here  is  no  appeal  or  writ  of  error,  or 
See  2>r.  Wii-      prohibition  or  mandamus  lies  ;  nay,  thq  vifitor  himfclf  cannot  relieve 
b"r  *w^,«       againfthis  own  fentence,  orreftore  the  party  deprived  the  next  day; 
but  the  place  being  vacant,  a  right  of  eledlion  accrues  to  the  fellows  ; 
it  is  therefore  unreafonable  to  luppofe  him  not  reftrained,  or  that  his 
adls,  if  exceeding  the  limits  and  rules  fet  him,  ihall  be  conclufive 
amd  binding. 

This  is  like  a  lay-hofpital,  it  is  not  a  religious  body,  diough  feme 
call  it  mixt;  and  in  cafe  of  temporal  lay  offices,  there  muft  be  fome 
remedy  at  law,  as  is  13  Rep,  70.  fo  is  Dyer  209.  and  .3  Inft.  340. 
Where  no  appeal  is  allowed,  another  examination  muft  tJc  admitted; 
and  thus  feems  the  8  J^Jftze^  pi  29.  though  it  hath  been  quoted  on 
the  other  fide ;  if  the  warden  of  an  hofpital.  be  irregularly  deprived, 
he  (ball  have  his  remedy  at  law  ;  and  1 3  JjTtxey  2.  to  the  faqie  ef- 
feft :  Bagges^s  cafe^  1 1  Rep.  repeats  the  feme  cafe,  \vhich  (hews 
Coke's  opinion  to  concur  with  it ;  and  though  an  affize  doth  not 
properly  lie,  yet  the  meaning  is,  he  (hall  have  relief,  /•  §.  fuch  fuit 
at  law  as  is  proper  to  his  cafe :  the  fame  diftin£lion  is  allowed  in 
Dr.  Sutton's  cafe,  Latch.  220.  And  that  a  remedy  is  given  by  the 
law  in  this  cafe  of  a  temporal  property,  fcems  to  be  plainly  affirmed 
in  the  (btute  of  24  Htn.  8.  cap.  12.  And  further,  though  ftridly 
and  properly  it  were  not  of  common  law  conuiance,  yet  it  falling 
incidentally  to  be  a  queftion  upon  trial  of  a  title,  the  court  before 
whom  that  fuit  depends,  muft  examine  that  incident ;  as  in  cafe 
of  an  iffue,  lawfully  joined  in  marriage  or  not,  the  trial  (hall 
be  by  certificate  of  the  ordinary ;  but  if  it  be  a  queftion  upon  Ae 
trial  of  a  title  to  land,  the  matter  (hall  be  tried  and  judged  without 
certificate. 

The  wifdom  of  our  law  hath  been  fuch,  as  very  rardy  to  truft 
any  of  the  courts  of  juftice  with  the  final  determination  of  mat- 
ters of  law  in  the  hrft  inftance;  and  it  would  be  ftrange  that 
this  cafe  of  a  vifitor  (hould  ftand  fingle  by  itfelf.  Befides  to  pre- 
vent a  fiailure  of  juftice,  the  law  doth  of  ncccffity  admit  of  fevc- 
ral  other  provifions  and  methods  of  examination  or  trial,  than 
v/hzt  the  fubjeft  matter  or  perfon  would  properly  in  their  own  na- 
ture require,  efpecially  in  point  of  1  emedy  and  relief,  as  appears  in 
Dormer's  cafe^  5  Rep.  40.  and  i  Inji.  54.  2  Roll's  Abridg.  587, 
now  here  is  no  other  remedy,  nor  other  way  of  trial,  for  depn- 
vation  is  not  triable  by  certificate,  but  only  in  cafe  of  an  ecclefiafti- 
cal  perfon. 

As  to  the  objedion  firom  Applefor^s  cafe^  Sid.  71.  there  that 
writ  was  fully  anfwered,  and  they  could  not  examine  into  the 
truth  and  falfity  of  that  anfwer,  but  muft  leave  the  party  to  his 
ai^on  i  and  it  doth  not  thence  follow,  that  in  an  adtion  there  is 
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HO  remedy:  but  the  ftrongeft  obje6lion  is,  that  in  pleading  a  de-       Phiixh 
privation,  you  ncjd  not  {hew  the  caufe,  and  it  muft  be  taken  for ••      ^'"' 
juft  and  good,  as  Moore  781,     Jones  393.     Moore  228.     2  RolPs  ''*^*, 

Jbridg  219.  9  Edw.  4.  25.  that  need  only  fliew  by  whom :  all 
thefe  ftand  upon  the  fame  foundation,  they  were  by  authority  eccle- 
fiailical,  and  muft  ftand  till  repealed;  and  even  thofe  cafes  of  the 
high  commiiiion  court,  they  were  by  the  coiirfe  of  the  ecclefiaftical 
law,  which  was  faved  to  them  by  the  provifo,  in  I  Eliz.  and  there- 
fore fliall  be  intended  fo,  till  the  contrary  appear :  and  even  there 
it  was,  debito  modo  privatus^  which  implies,  all  due  requifites; 
but  here  the  whole  is  difclofed,  upon  a  fpecial  verdift;  it  is  not 
found  here,  that  he  was  duly  deprived ;  but  that  he  w^s  deprived 
after  fuch  a  manner,  which  if  it  appears  to  have  been  without  au- 
thority, muft  be  null :  as  to  Lky's  opinion  in  Davis  47.  that  a  fen- 
tence  of  deprivation  in  cafe  of  a  donative  by  an  ordinary,  was  effec- 
tual in  law,  till  reverfed ;  that  is  not  law,  for  it  was  all  coram  non 
judice^  Bro.  Pramunire  21.  Nat.  Br.  42.  the  ordinary  cannot  vifit  a 
benefice  donative. 

Then  they  objeft,  that  this  is  an  eleemofinary  intereft,  and  the  rec- 
tor took  it  under  thofe  terms  of  lubjedtion  to  luch  a  vifitor,  but  that 
is  the  queftiori,  what  thofe  terms  are,  and  the  confequences  of  fuch 
an  opinion  may  be  dangerous  to  the  univerfities,  thofe  nurferies  of 
learning  and  good  manners,  it  is  to  make  them  too  precarious  and 
dependent  upon  will. 

And  as  to  the  pretence  that  the  land  was  the  founder's,  and  he 
might  difpofe  of  it  at  pleafure,  it  was  anfwcred,  that  before  the 
gift,  the  lands  and  the  profits  and  the  ownerfhip  were  all  fubjeft  to 
thp  common  law,  and  the  owner  could  not  give  fuch  a  power  as  is 
pretended,  no  more  than  he  could  oblige  ail  dift'erenccs  about  his 
eftate  to  be  finally  determined  by  a  particular  perfon,  and  his  heirs 
or  fucceflbrs :  no  abfolute  power  can  be  fixed  in  this  nation  by  cuf- 
tom,  but  rather  than  the  fame  ftiall  be  allowed,  the  cuftom  ftiall  be 
void;  Co.  Lit.  14.  Davis  32.  2  RolPs  Abridg,  265.  Copyholds 
were  anciently  at  mere  will  and  pleafure,  but  the  lord  is  now  obliged 
to^  and  by  certain  rules :  bv  our  law  the  power  of  parents  over 
children  is  qualified  and  reftraincd  s  it  is  no  argument  to  fay  that 
the  vifitor  comes  in  loco  or  vice  fundatoris^  for  the  alienation  and  the 
ftatutes  did  oblige  even  himfelf :  and  though  perhaps  if  no  ftatutes' 
had  been  made,  his  vifitatorial  power  had  been  much  larger,  yet 
iince  it  is  limited  to  once  in  five  years,  and  his  afls  to  be  with  others 
conient,  it  is  as  much  as  if  he  had  given  the  college  a  privilege  of 
exemption  by  words  exprefs,  fi*om  any  vifitation,  at  aU  other  times, 
and  in  all  other  manners,  than  thofe  which  are  mentioned :  then  was 
cited  the  cafe  of  "terry  v.  Huntington^  before  Sir  Matthew  Hale,  i„  theEtc!ie-# 
trover  for  goods,  feized  by  warrant  of  the  commiflioners  of  excife,  the  qucr,  Trimty 
queftion  was,  when  they  adjudged  low  wines  to  be  ftrong  wines  Term,  20 Car. 
perfedly  made,  upon  12  Car.  2.  r.  23.  whether  it  might  be  drawn  in  **    "***  ^ 
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pHiLiPf       qucftion  again  by  an  aftion  in  JVeJiminJier-bally  and  held  it  mighf^ 
•»'•  though  they  were  judges,  and  though  the  ftatute  gave  an  appeal  j 

'"**•  and  the  reafons  given  there  feem  to  reach  this  cafe,  becau4  riiey 
had  a  ftinted  limited  jurifdi^^ion,  and  that  implies  a  negative, 
viz.  that  they  (hall  not  proceed  at  all  in  any  other  cafes ;  and 
that  fpecial  jurifdidtions  might  be  and  frequently  were  circmn- 
fcribed,  I.  with  refpeft  to  place,  as  a  leet  or  a  coqx)ration 
court ;  2.  widi  refpe(^  to  perfons,  as  in  the  cafe  of  the  Marjbalfta\ 
3.  with  refpe£l  to  the  fubje£t  matter  of  their  juri(di£tion :  and 
if  judgment  be  given  in  another  place,  or  upon  other  perlbns,  or 
about  other  matters,  that  all  was  void  and  coram  mn  fudict ;  and 
though  it  was  objedcd,  that  ftrong  wines  were  within  their  ju- 
rifdidtion,  and  that  it  was  only  a  miftakc  in  their  judgment ;  yet 
it  appearing  upon  the  fpecial  verdift,  that  they  were  low  wines, 
die  adlion  was  held  maintainable ;  this  is  fo  plain,  it  needs  no  ap- 
plication. 

Then  it  was  argued,  that  this  fentence  was  void,  i.  becaufe  there 
was  no  authority  to  vifit  at  this  time,  there  having  been  a  vifitation 
by  the  commiffary  within  five  years  before;  that  no  words  in  die 
iUtute  make  him  a  vifitor  generally,  but  oviy  fecundumjiat^y  i.  e. 
upon  requeft,  or  without  requeft,  a  quinquennia  in  quinquemuumy 
femely  now  here  is  no  requeft  found  j  then  the  a£l:  of  Dr.  Alaf- 
iers  as  commiflary  is  an  exercife  of  the  vifitor's  office  \  Calmer^ 
appeal  was  to  the  bi(hop  as  vifitor  ;  femel  implies  a  negation 
of  having  it  more  frequent :  according  to  grammar,  it  figniiies  once 
md  not  oftener  or,  once  for  all :  if  femel  comes  alone,  without 
any  other  particle,  then  it  is  but  once>  and  if  with  another,  as 
ne  femely  it  is  not  once,  or  never :  and  the  Uceat  femel  can  have 
no  other  conftrudiion,  it  cannot  mean  once  at  the  leaft,  as  was 
argued  below,  efpecially  as  oppofed  to  requeft :  and  no  argument 
can  be  drawn  from  the  neceiEty  of  frequent  vifitations,  for  that 
evils  are  not  to  be  prefumed;  and  over  inferior  members,  there 
is  a  power  in  the  rcSor  and  four  feniors :  now  Dr,  Majlers  was 
not  requefted  by  the  college,  nay,  theyproteft  againft  it  in  fome  dc* 
gree,  /.  e,  fo  far  as  relates  to  Colmer^s  reftitution  j  the  X)ath  of  a 
fcholar  being  againft  appeals :  and  the  oaths  and  the  contents  of 
them  are  to  be  deemed  part  of  their  conftitution ;  but  fuppofing 
that  bufinefs  might  be  examined  as  a  thing  proper  for  confide^ 
ration,  when  an  inquiry  is  made  into  the  ftate  of  the  college; 
and  the  admiffion,  continuance,  and  removal  of  the  members  is 
certainly  one  article  of  fuch  inquiry,  yet  that  muft  be  done  in  vill^ 
ration,  and  as  vifitor,  for  there  is  no  other  power  found  in  the  ver- 
did  but  that. 

2.  Admitting  that  no  adion  of  Dr.  Majlers  to  be  vifitadon, 
yet  this  fentence  is  void,  becaufe  it  held  above  three  days,  and  the 
ftatutes  fay,  after  three  days  it  {hall  be  taken  pro  iernunaV  W  dij» 
folut\  On  the  fixteenth  of  June  he  comes  with  intention  to  viht, 
dolh  an  adl  proper  to  his  office  and  bufmefs,  examines  the  fummoner 

about 
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about  the  citation;  if  he  had  come  and  only  examined  and  made  no       Philim 
decree,  it  had  been  a  vifitation  ;  and  either  it  is  a  quinquennial  one  ^' 

of  itfelf  or  it  is  a  commencement  of  one,  and  either  one  way  or  *"*^» 
other,  it  makes  the  deprivation  void  :  it  is  afterwards  entered  as  a 
vilitatorial  acl ;  cundcm  atium  pro  parte  hujufmodi  negotii  vijitationis 
haberi  dtcrevti^  and  then  he  adjourns  ;  it  is  no  argument  to  fay  that 
he  w»;s  hind  -red,  for  he  might  have  proceeded  in  abfentia ;  and  if  the 
fixteenth  of  June  be  tacked  to  it,  it  is  longer  than  the  time  :  there 
needed  no  formal  adjournment,  for  that  he  is  authorized  to  proceed 
in  a  fummary  way :  it  is  no  fuch  abfurdity  to  call  that  a  vifitation 
which  was  in  fome  fort  hindered,  fmco  notwithftanding  the  obftruc- 
tion  fome  acbs  were  done,  and  more  might  have  been  by  adjourning 
to  another  place, 

3.  Here  was  no  fuch  caufe  as  could  warrant  a  deprivation,  it  was  See  Rex  ▼. 
not  one  of  the  .caufes  mentioned  in  the  ftatutes,  which  are  not  df-  BifliopofEly, 
re(ftions  merely,  but  they  are  the  conftituent  qualifications  of  the  *  ^*^"^  ^*P' 
power ;  and  contumacy  is  none  of  the  caufes,  nay,  here  is  no  con-  *^°' 
tumacy  at  all :  the  ofFence  of  the  fufpended  fellows,  was  only  a  mif- 

take  in  their  opinions,  and  the  doctor's  was  no  more ;  and  it  is  not 
a  contumacy  for  rcfufing  to  anfwer  to,  or  for  any  crime  within 
the  ftatutes,  for  there  was  none  of  the  crimes  mentioned  in  the  ' 
ftatutes  laid  to  the  charge  of  the  reftor ;  if  the  crime  charged  had 
incurred  deprivation  perhaps  a  contumacy  might  be  evidence  of  a 
guilt  of  that  crime,  and  fo  deferve  the  fame  ceiifure ;  but  contu- 
macy in  not  confenting  to  a  vifitation  can  never  be  fuch,  efpecially 
when  the  confenting  to  a  vifitation  is  not  required  under  pain  of  de- 
privation. 

4.  Admitting  the  vifitqr  legally  in  the  exercife  of  his  office ; 
that  here  was  caufe  of  cenfure;  that  the  caufe  or  crime  was  de- 
fending of  that  puniftiment  which  was  infliiled;  that  deprivation 
wi«  a  congruou%penalty  for  fuch  an  ofFence :  yet  it  was  argued, 
that  this  fentence  was  void ;  for  that  the  vifitor  alone  was  in  this 
cafe  minus  competens  judexy  becaufe  his  authority  was  particularly 
dcfigned  to  be  exercifed  with  the  confent  of  others,  which  was 
wanting  in  this  cafe :  this  was  the  fame  as  if  it  had  required  the 
concurrence  of  fome  other  perfons  extra  coUeg*  than  that  fuch  a  con- 
currence was  neceflary,  appears  from  the  words  of  the  ftatute,  his 
meaning  feems  plain  upon  the  whole,  to  require  it.  A  greater  ten- 
dernefs  is  all  along  fhewn  to  the  reftor,  than  to  the  fcholars,  it  isjine 
quorum  confenfu  irrita  erit  hujufmodi  expuljio  ^  vacua  ipfofa^o  :  and 
die  fentence  itfelf  Ihews  it  neceflary,  becaufe  it  affirms  itfelf  to  be 
made  with  fuch  confent ;  and  it  cannot  be  thought  that  the  reSor 
fliould  be  deprivable  without  their  confent,  when  the  meaneft  fcholar 
could  not. 

Then  here  is  no  fuch  confent,  for  it  is  not  of  the  four  feniors, 
but  of  the  four  feniors  not  fufpended ;  now  this  doth  not  fulfil  the 
command  of  the  ftatute,  for  the  fufpcnfion  doth  not  make  them  to 
be  no  fellows,  a  fufpended  fellow  is  a  fellow  though  fufpended; 

afuf- 
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PiHirt       a  fufpcnfion  makes  no  vacancy;  the  taking  off  of  the  fafpenfion  by 

By*y.        fentence  or  by  effluxion  of  time,  doth  make  them  capable  of  aiding 

ftill,  without  the  aid  of  any  new  eleftion,  and  they  are  in  upon  their 

old  choice,  and  have  all  the  privileges  of  feniority  and  precedency  as 

before. 

If  they  ceafed  to  be  fellows  by  the  fufpenfion,  then  they  ought 
to  undergo  the  annum  probationis  again,  and  to  take  the  oaths 
again  :  in  cafe  of  benefices  or  offices,  religious  or  civil,  ecclefiafti- 
cal  or  temporal,  it  is  fo  ^  a  fufpenfion  in  this  cafe  is  only  a  dif- 
abling  them  from  taking  the  profits  during  the  time  it  continues : 
and  it  is  no  argument  to  fay,  that  their  concurrence  was  not  ne- 
cefTary,  for  that  they  had  withdrawn  thcmfelves,  and  were  guilty  of 
contumacy ;  for  that  a  man  guilty  of  contumacy  might  be  prefent, 
if  withdrawn  from  the  chapel,  he  might  be  in  the  college,  or  in 
the  univcrfity,  and  it  is  not  found  that  they  were  abfent :  and  then 
their  confent  not  being  had,  the  fentence  was  void  and  null,  and 
confequently  no  title  found  for  the  leflbr  of  the  plaintiff  in  the  a^oa 
below. 

It  was  replied  in  hebalf  of  the  plaintiffs  much  to  the  fame 
effedl  as  it  was  argued  before,  and  great  weight  laid  upon  the  con* 
tumacy,  which  hindered  the  obfervance  of  the  ftatutes;  diat  by 
allowing  fuch  a  behaviour  in  a  college,  no  will  of  the  founder 
could  be  fulfilled,  no  vifitation  could  ever  be  had ;  and  all  the  fla- 
tutes  would  be  repealed  or  made  void  at  once;  that  though  this 
crime  was  not  mentioned,  it  was  as  great,  or  greater  than  any  of 
the  refl ;  that  here  was  an  authority,  and  well  executed,  and  upon  a 
juft  caufe,  and  in  a  regular  manner,  as  fiar  as  the  reSor's  own  mif-* 
behaviour  did  nof  prevent  itj  and  therefore  they  prayed  that  thq 
judgment  might  be  reverfed. 

And  upon  debate  the  fame  was  reverfed  accordingly. 

Byi7Elix.c.8.  NoTE,  That  in  this  cafe  there  was  one  doubt  conceived  before, 

error  lies  immc-  and  another  after  this  hearing:  the  first  v^as,  if  a  writ  of  error 

diatcly  ftom  the  ]ay  \^  parliament  immediately  upon  a  judgment  in  the  King^s  Bencb^ 

the"Houfc"of   "^  without  firft  reforting  to  the  Exchequer  Chamber ;  but  upon  pe- 

Lords,  except  rufing  the  flatute  which  ereds  that  court  for  examination  of  errors, 

thefuitbcby  ij   appeared   plainly  that  that  aft  only  gives  the  eledion  to  the 

ongma.  ^^^^  aggrieved  to  go  thither;  that  it  did  not- take  away  the  old 

Oo!  Car!  i^.  common  law  method  of  relief :  in  parliament  and  fo  hath  the  praSice 


I  Si'd.  240.  been ;   but  upon  judgments  in  the  Exchequer  Courts  the  writ  of 

^ay.  175.  error  mufl  firft  be  brought  before  the  Lord  Chancellor,  and  cannot 

DOTgl.'Tso?"'  ^^"^^  P^rfaltu7n  into  parliament,  becaufe  the  flatute  in  that  cafe  ex- 
prefslv  ordains,  that  errors  in  the  court  of  Exchequer  (hall  be  exa- 
mined there  i  and  fo  held  in  the  cafe  of  the  earl  of  MaccUsfidd  and 
Grofvcnor. 


authority. 
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The  other  doubt  was  raifedbya  motion  in  the  King^s  Bench       Philips 
for  the  Court  to  give  a  new  judgment  upon  the  reverfal  above  ;  and         BiTrt. 
infifted  on,  that  it  ought  fo  to  be,  as  was  done  in  the  cafe  of  Faldo        . 
v.  Ridge,  Teh.  74.  entered  Trin.  2  Jac.  1  Rot.  267.     Trefpafs  and  forVS-eSc 
fpecial  plea,  and  judgment  in  B.  R.  for  the  defendant ;  and  upon  in  the  King's 
writ  of  error  in  the  Exchequer  Chamber,  the  judgment  was  reverfed ;  ^^^^  "^  «- 
and  upon  the  record  returned  into  the  King's  Bench,  they  g^vt  judg"  trpwlbmcn'T 
ment  that  the  plaintiff  fhould  recover  contrary  to  the  iirft  judg-  judgment  ihaU 
ment :  for  otherwife  they  faid,  the  law  would  prove  defedlive ;  and  a   ^^  ^««  g>^cn, 
precedent  viras  fliewn  in  JVinchcomb^s  cafe,  38  Eliz,  where  the  fame  T/tiff  aS/^I^"' 
courfe  was  taken  ;  and  the  like  rule  was  made  Afich,  i  Will.  ^  Mar.  <*  cover/'  for- 
upon  the  reverfal  of  the  judgment  in  Ciaxton  v.  Smith,  which  is  ^^^  King's 
entered  Mich,  2  Jac.  2.  B.  R.  Rot.  645.  the  like  in  the  cafe  of  Irafjgm^t 
Sarsfieldv.  JViiberley.  has  executed  its 

It  was  argued  on  the  other  fide,  that  the  court  which  reveries  the 
judgment  ought  to  give  the  new  judgment,  fuch  as  ought  to  have 
been  given  at  firft,  that  in  the  Exchequer  Chamber  it  m^y  be  other- 
wife,  becaufe  they  have  only  power  to  ailirm  or  reverfe ;  for  yet  in 
the  cafe  of  King  v.  Seutin,  the  Exchequer  Chamber  gave  a  new 
judgment,  though  they  cannot  inquire  of  damages ;  and  that  is  a  kind 
of  execution  which  muft  be  in  the  King's  Bench.  In  Omulkery's  cafe, 
Cro.  Car.  512.  and  Cro.  Jac.  534..  the  court  here  fends  a  mandatory 
writ  to  command  them  in  Ireland  to  do  execution  there,  St.  John  Vm 
Cummin,  Tclv.  118,  119.  4  Injl.  72,  If  writ  be  abated  in  C  5. 
and  error  brought  in  the  King's  Bench,  and  the  judgment  be  reverfed, 
Ihall  proceed  in  B.  R.  and  i  Rolls  774.  to  the  fame  efFeft,  Green  v. 
Cole.  2  Saund.  256;  the  judges  commiffioners  gave  the  new 
judgment.  It  is  true,  in  Dyer  343.  the  opinion  was  that  he  was 
only  reftored  to  his  adlion,  and  then  writs  of  error  were  not  fo 
frequent.  The  judgment  may  be  erroneous  for  the  defendant, 
and  yet  no  reafon  to  give  a  judgment  for  the  plaintiff,  as  in  4^/^?- 
c(mh*s  cafe,  i  Cmw  442.  the  Court  gave  a  new  judgment  for  the 
defendant;  therefore  it  properly  belongs  to  the  Court,  which 
doth  examine  the  error,  to  give  the  new  judgment;  the  record  is 
removed,  as  Fit%h.  Nat.  Brev.  18,  19.  on  falfe  judgment  in  an- 
cient demcfiie ;  v.  38  Hen.  6.  30.  and  Griffin* s  cafe,  in  error  on  a 
}uod  ei  deforceat,  in  2  Saunders  29,  30.  new  judgment  given  here. 
n  the  cafe  of  Robinfon  v.  Wolley  in  3  Keebli  821.  Ejecftment, 
ipecial  verdift,  judgment  reverfed  in  the  Exchequer  Chamber,  and 
they  cottid  never  get  judgment  here,  the  court  of  Exchequer  Cham- 
hit  not  having  given  it. 

And  in  the  principal  cafe,  after  feveral  motions  in  the  court  of 
Kin^s  Bench,  the  remittitur  not  being  entered  there,  a  motion  vns 
tnade  in  parliament  upon  this  matter,  and  a  new  judgment  was 
added  to  the  reverfal,  that  the  plaintifT  fliould  recover,  C5fr. 
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Cafe  23 1. 
♦[363  ] 

Depofitiont  in 
cluncery  uken 
de  bent  ejftf  are 
gobd  evidence  at 
law,  although 
the  witnefles  die 
before  the  anfwer 
is  fut  ifu 

S.  C.  4  Mod. 
146. 

S.C.  Salic  278. 
S.  C»  Carth. 
265. 

Poft,  397. 
Godb.  326. 
I  Keb.  21.685. 
2.  Mod,  231. 
X  Sid.  221. 
CaC  Ch.  65. 

4  Mod.  146. 

5  Mod.  211. 

3  Salic.  286. 
X  Atk.  44.5. 
»Vern.  700. 
Bunb.  205. 

X  Chan.  Cafes^ 

73- 
Hard.  315. 

4  Com.  Dig. 
«*  Evidence*' 
(C.  3.) 
^uli.N,P.239. 


Cowp.594. 


•  [   364  J 


*  Howard  againjl  Tremaine. 

l^JECTMENT.  On  the  trial  were  produced  as  evidence  for 
^  the  plaintiff,  certain  depofitions  taken  in  chancery :  a  bill  was 
filed,  and  2ifubpoena  iffued,  and  depofitions  taken  de  bene  ejfe ;  and 
the  witnefs  dies  before  anfwer :  and  upon  this  evidence  a  verdi;^ 
for  the  plaintiff.  But  the  pojlea  ordered  to  be  ftayed  till  the  opinion 
of  THE  Court  was  had. 

And  now  it  was  argued  that  they  were  good  evidence ;  for  the 
end  of  the  bill  was  to  examine  witncfles  in  ferpetuam  ret  numoriam ; 
and  if  there  had  been  an  anfwer,  then  they  muft  be  re-examined  if 
living,  but  here  they  dying  before  anfwer,  are  always  allowed  to  be 
read  in  chancery.  It  is  true,  that  generally  fpeaking  there  ought 
to  be  bill  and  anfwer  proved  before  depofitions ;  but  here  the  wit- 
nefies  die  before  anfwer,  and  it  was  through  the  defendant's  default, 
and  that  there  was  no  anfwer ;  and  his  (landing  in  contempt  (hall 
not  prejudice  the  plaintiff  who  cannot  keep  his  evidence  alive. 
Here  the  defendant  joined  in  commiflion,  and  crofs  examined  them  ; 
this  is  always  allowed  as  evidence  there  ;  and  that  court  is  time  out 
of  mind ;  and  part  of  their  bufinefs  is  to  perpetuate  teftimony : 
and,  if  this  be  not  evidence,  any  defendant  may,  by  his  obfn- 
nacy,  deprive  me  of  the  teflimony  of  ancient  witnefFes  by  rcfufing 
to  anfwer  till  their  death.  In  Godh.  326.  it  was  a  queftion,  if  depo- 
fitions after  anfwer  between  the  fame  parties  were  to  be  allowed  as 
evidence ;  and  held  that  it  was,  if  could  not  be  found  upon  fearch, 
though  not  dead.     &ee  2  Rolh  Abr.  679. 

Tremain  Serjeant  i  contra.  They  are  no  evidence,  be- 
caufe  there  was  no  anfwer.  Here  was  no  iffue  joined ;  and  no  per- 
jury can  be  affigned  upon  fuch  depofitions,  becaufe  no  iffue  is  join- 
ed. Cro.  Car,  352.  Sharp's  cafe^  3  /«/?.  167.  To  make  perjury, 
it  muft  be  in  a  matter  pertinent  to  the  iuue :  it  is  the  common  prac- 
tice to  produce  bill  and  anfwer  :  in  the  cafe  of  Ford  v.  Gay^  tried  at 
bar  in  the  Common  Pleas,  an  exemplification  was  produced  of  de- 
pofitions in  chancery,  and  becaufe  no  anfwer  was  (hewn,  the  de- 
pofitions were  rejedled,  by  Pollexfen  Chief  ^ujlice  et  aP  ibu 
It  is  the  anfwer  that  makes  the  depofitions  of  any  validity.  Depo- 
fitions in  cafe  of  an  anfwer  by  an  infant  by  his  guardian  may  be 
read,  though  the  anfwer  be  no  evidence  againft  hinifelf. 

♦  Holt  Chief  Juliice.  ^erej  if  any  court  by  courfe  of  law  can 
examine  witnefles  tin  iffue  be  joined ;  and  therefore  1  much  doubt  if 
thefe  can  be  evidence.  We  cannot  take  notice  what  the  chancery 
allow  as  evidence,  and  dieir  practice  is  no  rule  to  us. 

DoLBiN  Jufiice  dubitans.  For  that  the  court  of  equity  is  not  fo 
ancient ;  for  before  Richard  the  Second^  the  petitions  were  to  the 
king,  and  by  him  referred  fometimes  to  the  chaiKellor,and  fometimes 
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to  the  trcafurer,  but  no  fettled  court  of  equity  before  the  chancellor,      Howai© 
tfll  the  time  of  Rubard  the  Second.  Trzuaixz. 

Gregory  ^uftlce.     That  it  is  good  evidence,  becaufe  they  join- 
ed in  commifHon,  and  did  crofs  examine. 

Eyres  Jujlice  clearly  of  opinion,  that  it  is  good  evidence;  that 
the  court  of  equity  hath  been  time  out  of  mind. 

But  becaufe  Holt  Chief  ^ujlice  bafitavit^  adjornatur.  {a) 

{a)  It  is  Taldy  S.  C.  4  Mod.  147.  that  be  given  in  evidence ;  and  with  thif  S.  C. 

the  Court  inclined  not  to  allow  thefe  dcpo-  i  Salic  zyS.  feems  to  agree.     Butiee  Bull, 

litions  to   be  good  evidence;    but  S.  C-  N.    P.   239.     Cowp.    17,     Goodright  Vm 

Carth.  265.  fays,  that  after  much  debate,  Mofs,  Cowp.  591. 
the  Court  wai  of  opinion  thai  they  might 


Whittingham  againft  Andrews.  Cafe  132. 

Ij*  R  R  O  R  upon  a  judgment  in  ejeftment  in  Durham,  Exception  An  qeftment 

was  taken  that  the  declaration  was  on  a  leafe  in  t]z&mtntde  deminerUarb*^ 

mimri  carbonum  in  fuch  a  pari(h,  and  not  faid  how  many,  or  all,  "^^^^  i$"^^ 

Teh.  166. — E  CONTRA  argued  that  it  was  well  enough ;  tor  de  om-  withoLt  faying 

nihui  would  be  all  one  with  this,  and  this  'general  was  equivalent  to  *»o«^  ™»ny« 

an  univerfid,  and  cited  ii  G?.  25.  Moore^pTa.  11 30.  Adjornatur.  {<^)  ^  ^    w  . 

—Note,    Cummin fs  cafe^  Cro.  Jac.  150.    is  the  firft  cafe   ad-  ,^j,** 

judged,  that  it  would  lie  for  a  coal  mine.  s.  c.  Saik.  255. 

**    ^  S.C.  Comb. 
201.    S.C.  Carth.  277.    Cro.  Jac.  150.    Noyisi.     x  Roll.  Rep.  4S3.    Hard.  57.     Yd  v.  166.   Dou^^ 
305*     I  Term  Rep.  ix. 

(tf)  The  judgment  was  affirmed,  S.  C.       number,  comprehended  all  the  mines  in  the 
4  Mod.    143.    and  the   reafon   feemt  to       parifli.     Run.  £jeA.  35. 
itf  becaufe  the  word  being  in  the  plural 


The  King  againft  the  Mvjot  and  Aldermen  ^Exeter.      Cafe.  233. 

"P  Y  RE  S  Juftice.    That  no  peremptory  mandamus  lies  to  reftore  An  alJenum 

him,  becaufe  they  have  returned  one  good  caufe  of  removal,  whowithdrawt 
viz.  his  own  removal  with  his  family  to  live  at  Top/ham.     It  is  the  ^imfeif  andhit 
duly  of  his  office  to  attend  there,  to  be  refient  there,  and  to  be  ci JJ!  andTg^*' 
affiftant  at  the  councils  there :  an  alderman  is  no  place  of  profit,  but  le^s  to  attend 
onlv  of  freedom,  precedence,  and  authority  in  the  city,  which  is  all  **"  ^?^  ^^^^ 
to  be  had  and  done  there ;  deferuit  et  reliquit  is  a  total  defertion  ™om  hit^IIi 
with  his  family.    It  is  true,  we  muft  intend  every  thing  againft  the  hut  before  re- 
return  for  the  fake  of  freedom,  and  fo  is  3  Bulftr.  189.     i  Rolls  «o''*^  !>«  ought 
Rep.  409.  Rex  V.  Mayor  of  Glouce/ler;  but  ♦  here  it  is  plain;  and  toa^rrtho'''* 
I  am  of  opinion,  that  though  he  did  return  again,  yet  that  does  not  court,  in  order 

that  he  may 
diew  caufe  againft  his  removal,  and  anfwer  the  charges  a)le(*ged  agaioft  him.-       .     S.  C.  Ante,  258.  S.  C. 
4  Mod*  33.    S.  C.  Coinb.  197.    S.  C.  Holt  169. 435.     S.  C.  iz  Mod.  27.    Cowp.  503,    DougL  149. 

•  [  365  J 

purge 
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Km  a        purge  the  forfeiture,  though  he  do  return  before  rhe  disfranchifement 
Ma<^'s  of     ^^  ^^  caufe.     in  cafe  of  eftates,  if  a  foxfeiLure  he  committed  by  a 
EkKTKt.      grant  upon  condition  .tiiou^.*  th.  citate  be  regained  by  force  of  the 
Stn.  59*  condition,  yet  die  Lflbr  may  ent^r  for  the  forfeiture  :  as  to  contemp- 

tuous words,  and  the  like,  he  cugiit  to  be  fummoned  to  anfwer 
them  before  he  be  disfranchifed ;  but  in  this  cafe  he  need  not  be 
fummoned,  for  they  are  not  bound  to  go  out  of  the  city  to  fummoa 
him.  {a} 

Gregory  'Jujiice  of  the  feme  opinion,  that  here  was  caufe  fuffi* 
cient  for  to  remove  him,  that  he  \vith  his  family  left  the  city:  then  the 
ex  caufisprad.  relates  to  alL 

DoLBiK  yujlict  doubted.  Not  that  the  leaving  the  city  is  a 
good  caufe  of  removal,  but  that  they  do  not  fay,  that  he  never  re- 
turned again;  for  if  he  returned  again,  he  purged  the  offence,  and 
he  ought  to  have  been  admitted  as  an  alderman,  uniefs  he  were  re- 
moved before. 

Holt  Chief  Jujlice.  There  ought  to  go  a  peremptory  mandamus 
to  reftore  him;  though  I  agree  with  my  brothers  in  every  thing; 
his  defertion  of  the  city  is  caufe  of  removal ;  his  frequent  abfence 
is  a  caufe;  for  every^  alderman  ought  to  be  a  citizen  and  inha- 


•\ 


bitantby  the  charter:  if  he  remove  with  his  family,  he  ceafes  to  **• 
be  a  citizen,  though  he  be  a  freeman,  Moore^  135.  833.  Deferuit 
et  reliquit^  is  an  abfolute  leaving  of  the  city,  and  mull  be  fo  under- 
fiood.  But  here  is  no  good  jummons;  for  though  he  do  commit 
never  fo  many  caufes  of  forfeiture,  there  ought  to  be  a  reaibiiable 
fummons  for  him  to  anfwer  them,  and  fo  is  James  Bagg^s  cafe. 
There  is  a  fummons  for  his  attendance,  but  it  is  not  (aid  that  there 
was  any  fummons  for  him  to  appear  to  anfwer  thofe  particular 
matters.  Now  the  frequent  abfence  can  be  no  good  caufe,  uniefs 
fummoned,  for  he  may  fhew  ficknefs,  or  bufineft  of  the  king's  as 
good  caufe.  Then  if  a  fummons  be  neceffary  upon  a  dereliftion ;  I 
agree  no  fummoning  is  neceffary  out  of  the  place,  and  they  are  not 
to  fummon  him,  if  out  of  the  city ;  but  there  is  a  pof&bility  that 
he  might  return  again,  and  if  he  did  return  a^ain  with  his  iamily 
before  disfranchifement,  pofTibly  it  might  reinftate  him.  But  un- 
doubtedly if  he  was  an  inhabitant  afterwards  within  the  city,  and 
they  might  have  fummoned  him,  then  they  ought  to  have  fummoned 
him  to  have  anfwered  it,  and  he  might  have  given  an  excufe. 
Now  this  being  a  return,  it  mull  be  certain  to  every  purpofe.  If 
in  a  plea,  this  were  well  enough,  and  we  could  intend  nothing  elfe 
than  that  he  continued  extra  Uberiat^ ;  but  being  in  a  return,  where 
there  is  no  opportunity  of  anfwer,  it  ougbt  to  be  more  certain,  [b) 
[  3^6  ]  Suppofe  *  he  had  been  an  inhabitant  whentiiey  removed  him,  then  a 
fummons  was  neceffary.     Now  this  return  is  true,  and  confequendy 

(tf )  Nan-rendrnce,  though  a  good  caufe  formation  in  die  nature  of  a  ^vf  toerrawn 

of  removal,  does  not,  ifjofacioy  determine  will  lie.  Rex  v.  Heaven,  &  Term  Rep.  77a, 

the  office,  but  thcr^muit  be  a  judgment  of  (^)  6  Mod.  309.   2  Salk.  431.  z  Burr» 

fmotioa  b)  the  co^orationi  before  an  in-  73 j. 

^  no 
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no  adion  lies,  if  that  were  the  cafe,   and  that  might  be  it  for  any        K^«<» 
thing  that  appears  to  the  contraiy ;  and  therefore  a  peremptory  ;wj«-    Mator  o» 
Jamus  ought  to  go*     Sedcateri  in  contrar.  {c)  £^jitk«. 

(c)  The  retarn  therefore  in  this  cafe  ceffary  for  that  purpofe ;  therefore  1/  a  man 

was  held  good,  S.  C  4  Mod.  37.  and  the  be  ch.irgcd  in  pUnis  comitiit  and  ordered  to 

peremptory  mandamus  was  denied,  S.  C.  prepare'  by  fuch.a  time,  this  will  be  good 

Comb.  198.  S.  C.  1%  Kfod.  19.  S.  C,  Holt,  th9ugh  there  be  no  affual fummonsy  for  fum- 

43^>         Upon  a  mandamus  to  reftore  tn  mons  it  only  neceHary  to  give  the  party  an 

alderman,  the  return  was  that  he  had  qaif-  opportunity  to  make  his  defence,    and  if 

employed  the  revenue  of  the  corporation  he  be    heard,  &c.   it  is  enough.  Rex  v. 

and  erafed  one  of  the  corporation  books  ;  Chalice,  Eafter,  9  Will.  3.     i  Ld.   Ray. 

Andthat  being  charged  with  thefecrimes,h0  125.      Salk.  428.      5    Mod.   154.   257. 

had  been  heard  what  he  could    fay   in  his  See  alfo  Morrises  cafe  cited  4  Mod.    37, 

defence ;    an    exception  was  taken  that  but  in  the  cafe  of  Rex  v.  Lyme  Regis, 

a  Jumwtant  was  necelTary  in  all  cafes   of  Eafter  Term,  19  Geo.  3.  it  is  determined 

disfranchifement,  except  the  party    does  that  where  nm  refidtnce  is  good  caufe  of  Zm 

not  live  within  the  corporation,  butatfome  motion,  itjs  not  neceHary  that  the  party 

diftant  place;   by   Holt  Cbiifjufiktt  a  ihould  befummoned  to  refide,  previous  to 

man  ought  not  to  be  disfranchiied  until  he  the  proceedlngi  to  amove  him.  Dougl.  149^ 

has  been  heard  in  his  defer! :e  upon  notice  l6o. 
aod  preparation,  and  fummons  is  only  ne- 


Rogers  againjl  Cooke.  Cafe  i^^ 

A  C  T I O  N  as  adminiftrator ;  and  counts  on  an  tndibttatus  and  An  admmiftru 
^^  quantim  meruit  to  the  inteftate,  and  an  infimul  computaffet  be-  tor  cannot 
tween  plaintiff' and 'defendant,,  of  divers  ftuns  due  to  the  plaintiff,  iaroiL%«I& 
and  an  ajfumpfit  to  him  :  and  held  ill.       ^'    •*.  aTebt^uc  to 

himfclf,  and  « 
debt  due  to  the  inteftate.— — S.  C.  Salk.  10.    S.  C.  Carth.  135.    S.  C.    i  Wilf.  171.     Moor  4x9. 
Cra.  Elia.  406-     Hob.  184.     1  Vent.  268.     Salk.   10.     i  Lev.  no.  228.     t  Wilf.  i4i     1  Wilf.  319. 
5  Wilf.  348*  456.     See  the  cafe  of  Pf  trie  v.  Hannay,  3  Term  Rep.  659.    Jenninct  t.  Newman.  4.  Term. 
Acp.  347-    ^"^^  *•  So*^«^»  "•  ^^-  ^«^  ^^^'  . 

Boteler  and  his  Wife  againji  Bradbourne.  Cafe  23 $• 

DEBT  upon  a  recognizance:  and  held  to  lie;  and  judgment  Debt  lies  on  a 
for  the  plaintiff.  recognizance. 

I  Roll  Abr, 

299.      t  Leon.   52.    Dyer  2x9.    Cro.  Elix*  608.     6  Mod.  132.    1  BrownL  65.    Ray.    14.    %  Con* 
►ig.  "Dctt,"(A.  3.) 

* 

Carter  againji  Coltroppc.  ^^^  ^3^* 

Hilary  Termy  3  fTtll.  ^  Mary,  RoU  508. 

ACTION  on  the  cafe  for  building  and  ercding  and  continu-  in  an  aaion  for 
ing  a  nuifance,  with  an  adhuc  extftiU — Et  per  Curiam  ill ;  «nuifancethc 
becaufe  that  adhuc  exiftit  is  to  the  time  of  the  declaration,  and  ^X^T^"  To"** 
confequently  damages  demanded  for  what  accrued  after  the  a£tion  the  time  of  the 
brought,  if  in  inferior  court,  becaufe  of  the  plaint  continued  here  *^'on  on^y- 

bybiii.  tij:*^'^- 

S.  C.  4  Mod.  152.    S.  C.  Cirth.  a6i.    Cco.  EJi».  291. 

VOL.L    .  Bb  Rudd 


yjo 
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Cafe  ^37. 


Rudd  and  his  Wife  again^  Beiiccnhcad. 
Hilary  Term^  i  Jflll.  ^  Mary^  Roll  164. 


^■j 


Inveptying  an 

mttmcbtnent  of 
friroiUdge  to  the 
ftatttte  of  limi- 
tations, all  the 
tcnx'musnccs 
iuuft  be  ftated. 

S.C.CaxtH.144. 

&  C.  2  Salk. 

420. 

3  Mo<L  III. 

a  Show.  79* 

Stiles  373. 

•[367] 


^  A  S  E  upon  apimyit.     Declaration  by  hill  againft  the  defen- 
dant  in  cuftody.     Statute  of  limitations  pleaded.     The  plain- 
tifF  replies  an  attachment  0/  privilege  fued  out.      The  defendant 
demurs. 

An  exception  was  taken  diat  the  count  is  by  bill,  as  in  cufttdim 
marefcballi^  and  no  imparlance  or  continuance. 

*  E  CONTRA.     The  cafe  of  IVbitebead  v.  Brickland^  was  urged, 
Styles  373.     That  an  appearance  helps  it :  fed  adjomatur.  {a) 

But  by  Holt  Chief  Jujlice*     An  attachment  of  privilege  b  hut  as 
a  latitat^  and  not  as  an  original,  {b) 

(a)  The  Cmiit  held  the  replication  bad 
Wcaufe  the  continuances  were  not  fet  forth, 
S.  C.  1  Salk.  420 ;  hut  they  gave  the 
f  laintiff  leave  to  difcootinuey  S.  C  Carth. 
144.  That  the  continuances  muft  be  duly 
ftewoy  fee  2  BU  Rep. 


Cafe  238. 

To  sffumffh  » 
plea  of  goods 
delivered,  muft 
aver  that  the 
plaintiff  receiv- 
•dthem  in 
Jmhfaak 


Tidd's  Praaice  7S.— {^)  It  !s  deterraind 
that  an  sttschmcmt  cf  privVtge  is  noC  a 
nmt'muarci  of  z  iUI  of  MidJ/eftx  lb  as  t* 
avoid  the  ftatute  h'  liirMtacioniy  Smith  n 
Bower,  3  Term  R^p.  ^^A^W  '      SiA 


/  Frederick  againjl  Godfreight 


/^  A  S  E,  upon  affumpftt.  The  defendant  pleads  that  the  p)ain« 
^^  tifF  had  received  goods  in  fatisfa^ion.  And,  uix>ii  demurrer, 
an  exception  was  taken,  becaufe  he  doth  not  fay  th:it  he  paid,  or  deli- 
vered them  in  (atisfaclion.     Adjcrnatur.  (//) 


.S.  C.Carth.  137. 

(fl)  Tt  is  faid  S.  C.  Garth.  23?.  that       not   Uy    that   he 
the   plea  was  held  ill  <<   bccaulc   h£  did       fatist'^iVcrn. 


gi\c  the  vraret  ia  full 


Cafe  239. 

ConviAion  on 
S3  Hen.  S.  c.  6. 
for  keeping  a 
gun. 

Ante9  4S. 
plow.  17.  206. 
ABrownl.  266. 
%  Co.  120.  a. 
6  Mod.  125. 
Cre.  Ella.  294. 
821. 

Bofeowen  on 
Ctavidiofu  19» 


The  King  agaiyifl  L.itten. 

(^ONVICTIONby  jufticcs  of  Gloucejlerjhlre  on  the  fta- 
tute 33  Hen.  8,  c.  6.  t  16.  for  going  with  an  hand-gun,  not 
being  qualified. 

Exception,  that  he  v^tls  not  taken  upon  the  viewj  and  ft 
brought  before  the  juftices ;  for  without  that  the  juftices  .had  no 
authority  to  proceed  in  that  fuminary  way.  Now  here  this  convic- 
tion is  a  month  after, 

jfdjornatun 
%  Term  Rep.  iS, 

Carey 
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Carey  againft  Calleis. 

A  C  T I O  N  on  the  cafe,  by  the  bailifF  of  Weftmmjiir  brought, 
'**'  and  declares  in  the  (anae  manner  as  in  the  cafe  of  C^rey  v, 
Eacchusj  which  fee  above  {a)  ;  and  the  roll  of  it  brought  into 
court,  aiid  the  fame  judgment  given  as  there,  viz.  for  the  plain- 

kiiliwick— — — 
(«)  Ante,  17.    S.  CCoxnb,  31* 


Cale   240. 


The  bailiff  of  a 
liberty  need  noC 
ftate  his  title 
fpecially  in  an 
action  againft  a 
iherifPs  officer 
for  entering  his 
'S.C.  Comb.  198. 


♦  Burton  againfi  Woodward. 

T  N  ejeftment,  fpecial  verdift.  The  queftion  thereon  was,  whe- 
*  ther  the  fix  months  in  the  hte  a6t,  i  IVilL  V  Maryy  c.  8.  for 
taking  the  oaths  under  penalty  of  deprivation  of  church  livings, 
(hall  be  lunar  or  calendar  months. 

Mr.  WEB^for  the  plaintiff,  They  (hall  be  lunar  months^  becaufe 
of  the  uncertainty  in  the  other,  (a)  The  word  "  month"  can 
liave  no  other  conftru£tion  than  that  of  lunar,  and  in  that  of  the  quan 
in^dity  it  is  tempus  femejtrey  u  e.  half  a  year.  {J))  And  for  the 
-  objection,  that  where  a  thing  refers  to  ecclefiaftical  conftruftion, 
it  fhall  be  according  to  their  law,  there  can  be  no  one  inftance 
fh«wn  to  prove  fuch  a  rule.  In  Holcroffs  cafe^  in  Michaelmas  Term, 
32  Car.  2.  in  the  King's  Bench,  upon  the  a6l  of  uniformity,  it  was 
held  that  the  commitment  (hould  be  but  for  fix  lunar  months,  and  the 
manwasdifcharged.— <Obj ECTioN,thatthelongeft  time  (hall  be  given 
to  him  that  right  hath,  to  fave  his  right.  Answer,  the  fix  months  for 
fuTpenfion  cannot  be  conArued  to  be  calendar  months,  for  that  is 
againft  their  rule  to  have  the  mildeft  fenfe  for  the  fufFerer,  and  it 
muft  be  fuch  fix  months  as  the  fufpenfion  was  for.— Objection, 
the  cafe  of  Copley  v.  Colletj  Hob.  179.  Litt.  Rep.  19.  That  the 
fuggeftion  to  be  proved  within  fix  months  is  calendar  ;  Coke  in  his 
animadverfion  on  that  ftatute,  takes  no  notice  of  that  cafe  or  refo- 
lution.  By  this  adl  the  party  reiPufing  is  to  be  committed  for  three 
moodisi  they  will  agree  that  muft  be  calendar  months  only. 


Cafe   241^ 
*  [  368  ] 

^«.  if  the"  fix 
months*'  men- 
tioned m  the 
I  Will,  ic  Mary 
c.  8.  for  taking 
the  oaths  (hall 
be  lunar  or  ca^ 
Undar  months. 

S.  a  I  Skin. 

S.  C.  4  Mod.9f. 
S.C.  Comb.  191. 
2RollAbr.52i. 

Dyer,  2 1 8. 
Cro.£liz.  835. 
227. 

Cro.  Jac  1 66. 
Yelv.  100. 
6  Co.  62. 
2  Inft.  320. 
Stra.  445.  652« 
Ld.  Ray.  480. 

2  Mod.  58. 
z' Com.  Dig. 
*«  Ann."  357. 
Dougl.  463. 

3  Term  Rep< 
623. 


166' 


y)  Co.  Lit.  135.    6  Co.  6  r.    Cro.  Jac 
2  Leon.   100.    2  Roll  Abr.  521. 
2  Ind.  674.     Dyer. 21 8. 

{h)  This  condru^^ion  feems  to  depend 
entirely  on  the  ftatute  13  £dw.  i.  c.  5. 
which  ordains  that  in  writs  of  quart  imfe- 
Jltf  See,  if  the  party  rf  cover  his  prefedtation 


within  fix  montbt,  damages  ihall  be  4wtrd-> 
ed  to  the  half  years  value  |  anJ  therefore  it 
hath  been  adjudged  that  the  computation 
in  this  cafe  muft  be  according  to  the  ca* 
/rmifr»  6  Co.  6 1.  Cro.  Jac  141.  YeW. 
100. 


Bb» 


Six 
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Burton  Sir  Thomas  Vow IS  e contra.    They  muft  be  calendar  months. 

WooDWAiD*  Where  an  a£t  of  parliament  relates  to  lay-matters,  or  laymen,  or 
to  all  the  king's  people,  there  it  (hall  be  a  lunar  month,  but 
where  it  relates  particularly  to  ecdefiaftical  perfons,  Acre  the 
computation  ihall  be  according  to  the  computation  of  the 
church  iand  church-men ;  he  cited  Cro*  Eliz.  835.  Dyer  142. 
Cb.  Lit.  155,  that  churchmen  go  according  to  this  computa- 
tion, and  that  our  law  takes  notice  of  their  doing  fo  is  no  queftion, 
2  In/i.  361.  If  a  man  be  bound  to  pay  money  thc^r/i  day  of 
Michaelmas  Term,  it  fhall  be  reckoned  the  abpearanci  Jaj^  becaufe 
commonly  known.  The  ftatute  of  Weftminfter  the  fect>nd  c.  4.  is 
^^  tempus  femeftrij*  the  ftatute  is  in  Latin,  and,  in  our  Englifh  fta- 
tute book,  this  is  rendered  ^Jix  months**    My  Lord  Coke  (ays, 

*  [  3^9  5  fexmenfes  tempus  femeftrey*  i,  E.  tempus  f ex menfiumy  upon  2^3 
Edw.  6.  c.  13.  tor  proving  fuggeftion  fix  calendar  months,  2  RoUs 
Abr.  52.  II  Hen.^  cap.  7.  Std.  i86.  According  to  the  alma- 
nack there  are  but  twelve  months ;  and  in  many  cafes  the  year  is 
divided  into  twelve  only,  Cro.  Eli%.  227.  It  feems  natural  and  rea- 
fonable  that  it  (hould  be  half  a  year,  for  the  time  given  was  not  to 
diruft  diem  out,  but  to  bring  them  in,  and  accordingly  to  give 
them  time  to  quiet  their  fcruples  9^  as  to  diat  of  fufpenfion,  that  was 
not  intended  as  a  puniflmient,  but  as  an  admonition  and  vraming ; 
all  a£b  of  grace  are  to  be  conftrued  (avourably ;  this  was  for  their 
ufe  ;  then  as  a  penalty  it  is  never  to  be  expounded  ftri(^y  ;  when 
die  con(bu^on  is  ambiguous,  the  moft  eafy  and  generally  received 
opinion  is  to  be  allowed :  in  Holcroffs  cafey  the  commitment  was 
for  (ix  months ;  there  was  nothing  enjoined  to  be  done  within  (ix 
months ;  there  was  no  manner  of  doubt  to  him,  as  there  is  here, 
how  long  he  might  forbear. 

Holt  Chief  yufllce.  That  computation  of  lapfc  we  have  re- 
ceived from  tneir  canon  kiw,  and  according  to  their  expofition;  but 
here,  &c.     Adjornatur.  {c) 

(r)  It  doca  not  appear  that  any  jodg.  fenfcs,   and  Holt  Ct'tef  Jufiice  inclined 

mcnt  was  given  in  this  cafe  ;  but  Skinner  very  llrongly  to  this  opinion  notltithftand- 

314.  reports  that  the  Court  feemed  ripe  to  ing  the  cafe  of  Coflty  v,  Col/'ms,  Hok.  179. 

give  judgment  that  the  fix  months  Aall  in  which  it   was   retolved  that    the    £t 

be  accounted  lunar  9iontbs,  and  not  accord-  months  mentioned  in  the  ^£dw.  6*  c.  1  jt 

Ing  to   the  calendar,  becaufe  though  the  from  proof  of  the  furmifc  in  prohibitioo 

claufe  in  the  i    Will   and  Miry,  c.  8.  ihaii    he  according  to  the  calendar,  Sed 

«  concerns  iccUfiafi'ical  ffrjons^  yet  there  it  vide  BiirkfdaJe  v.  Magal,  4  Aiod*   185* 

another  claufe  relating  to  felloivs  of  col-  where  it  is  faid  that  the  compuution  Aatt 

leges  %ha    are  not  ccclefuftical  perfons,  be  according  to   twent)'-eight  days  to  the 

and  if  it  were  conftrued  calendar  months  month.     See  alfo  Tollett  ▼•  Lindfield,  3 

in  the  one  caCe,  and  iWrztfr  in  the  other,  the  Burr.  1455,  where  it   '^   determined  that 

fame  word  in  the  fame  z€t  of  parliament  a  month's  time  to  plead  ihall  be  a  Inar 

WMiM    be    underftogd    ta    two  different  mcntb. 


£after 
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The  Fourth  of  William  and  Mary^ 

I  N 

THE     KING'S     BENCH. 

Sir  John  Holt,  Knt.  Chief  Jujlice. 


Sir  William  Dolben,  Knt. 
Sir  William  Gregory,  i&?/. 
Sir  Giles, Eyres,  Knt. 


I  Jujiices, 


Sir  George  Treby>  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


Symonds  againji  Cudmorc,  Cafe  242. 

Hilary  Term^  i  fTill.  li  Maryy  Roll  743. 

EJECTMENT  upon  the  dcmifc  of  Nicholas  Martyn  gen-  ^.  i,^.„g  ^^^ 
tieman ;  on  non  culpabtlis  pleaded,  a  fpecial  verdi£l  finds,  in  tali,  with  re. 

veriion  to  him- 
felf  ifl  fee,  makei  a  leafe  for  ninety-nine  years,  if  two  Iivei  fliould  fo  long  live,  to  commence  after  the  de» 
tcnntiuitjon  of  a  leafe  for  years  then  in  being.  A.  dies.  If  B.  his  eldeft  fon  and  h;ir,  being  the  ilTue  in  taily 
levies  a  6ne,  and  then  the  fir.1  leafis  determines,  the  fecond  leafe  cannot  be  avoided  either  by  bim  or  by  tbt 
imaju  of  the  fine  \  for  the  leafe  being  an  intereft  derived  out  of  the  eftate  tail,  and  alfo  out  of  the  reverfioil 
was  only  nnidabU  by  B.  as  iflue  in  tail,  and  he,  inllead  of  avoiding  it,  having  levied  a  fine,  and  thereby  ex* 
tjnguiflied  the  eftate  tail,  his  po%ver  as  jfTue  in  tail  is  gone }  and  tbt  cimfit  cannot  avoid  it,  for  he  is  a  mert 
ftranger,  who  never  had  any  frivlty  in  the  eftate  in  tail,  on  which  alone  the  power  to  avoid  the  leafe  de« 
pended.  •  ■  -S.  C.  4  Mod.  i.  S.  C.  Saik.  338.  S. C.  Skin.  284.  317.  328.  S. C.  3  Salk.  335.  S.  C. 
Carth.  257,  S.  C.  12  Mod.  3a.  S.  C.  Holt,  666.  S.  C.  1  Frfleai.503.  %  Atk.  204.  3  Bac.  Abr.  324. 
^^ruife  on  Fincs^  275.    4  Brows  P.  C*  594-    Cowp.  379, 

Bb3  That 
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Stmoic  90  That  Sir  Nicholas  Martyn  was  feifed  of  the  premifles  in  fee,  and  diat 
CuDMoiR.  ^^  ^^  ^^^"  ^y  ^^^  indented  ult.  Auguft,  23  Car.  i.  in  confideration 
.•    .  of  a  marriage  then  to  be  had  hetwtentHUiam  Martyn  his  fon  and  heir 

apparent,  and  Elizabeth  C.  and  a  portion  with  her  j  covenants  with 
J.  L.  and  S.  L.  that  before  the  end  of  Michaelmas  Term  following, 
he  would  levy  a  fine,  or  by  other  conveyance,  aflure  the  premiiles 
to  the  faid  covenantees,  and  their  heirs,  or  fuch  a^  they  (bould 
nominate  to  be  joined,  to  the   ufe  of  Sir  NicL  Martyn  for  life, 
remainder  to  the  faid  JVilliam  Martyn  in  tail  male,  remainder  to  Sir 
Nicholas  in  tail  male,  remainder  to  the  right  heir  of  Sir  Nicbclasj 
PROVISO,  that  it  ibould  be  lawful  to  Sir  Nicholas  during  his  life, 
and  after  his  death  to  JVilliam  Martyn^  and  the  heirs  miles  of  hb 
body  at  their  will  and  pleafure,  to  make  any  leafe  or  leafes  of  any 
part  then  in  demife,  or  ufually  before  that  time  within  twenty  years, 
accuflomcd  to  be  let  to  any  perfon  or  peribns  whatfoever,  as  well 
in  reverfion  as  poffeffion  for  twenty-one  years  or  three  lives,  or  for 
any  term  or  ftate  whatfoever,  not  exceeding  three  lives  or  years 
determinable  on  three  lives,  ita  qudi  the  ancient  and  accuftomed 
rent  be  referved,  or  more,  and  ita  quod  no  one  tenement  or  thing  be 
*  [  37^  J    at  any  time  efbted  or  charged  with  any  lareer  ♦  or  longer  eflate  or 
term  than  for  twenty-one  years,  or  thr^  lives,  or  any  number  of 
years  determinable  on  the  death  of  three  perfons  at  the  moft. — ^That 
afterwards,  on  the  firft  of  September,  23  Gar.  i  •  Sir  Nicholas  Martyn 
made  a  leafe  for  years,  and  a  releafe  to  the  ufes,'  and  under  the  limi- 
tations and  .powers  in  the  firft  indenture  mentioned ;  that  by  virtue 
of  thefe  indentures  Sir  Nicholas  became  feifed  for  life,  remainder 
to  t)ie  faid  ff'llliam ^Martyn  in  tail  male,  &c;  that  die  (aid  Sir 
Nicholas  had  iflue  the  faid  fVUllam  Martyn  his  only  fon  and  heir  j 
that  the  faid  marriage  was  folemnized  ;  that  the  faid  fVilliam  Martyn 
and  Elizabeth  his  wife  had  iiTue  Nicholas  Martyn  the  lefTor  of  the 
plaintiff;  that  on  the   14  March,  23  Car.  1.  Sir  Nicholas  by  in- 
denture demifed  to  Qenunt  Weftccmbe  the  houfe  in  queftion.  Ha- 
bendum from  the  aforcifaid  I4tn  day  of  March  for  ninety- nine  years, 
if  Elizabeth^  Richard^  and  Nicholas  Wejlcombe  fhould   fo  long  live, 
rendering  81.  i  o  s.  rent  per  annum\  by  virtue  whereof  Qenunt  entered 
and  continued  poflcfTed  until  the  I  oth  of  May,  1689,  on  which  day 
Richard  JVeJlcombe  died  ;  by  whofe  death  the  leafe  made  to  Clement 
was  legally  determined,  and  not  before;  that  fome  time  after  the 
deinife  to  Clement^  Sir  Nicholas  died  feifed  of  the  reverfion,  and 
IViirmm  Martyn  became  feifed  of  the  reverfion;  and  that  he  being  fo 
feifed,  on  the  6  Oftober,  1654,  reciting  the  leafe  to  Dr.  Wejlarnkt 
for  years  determinable   on   the   life    of  Elizabeth^   Richard^  and 
Nicholas  JVcJhcmbe^  under  the  faid  rent  of  81.  los.  did  for  twenty- 
one  years  releafe  8 1.  of  the  faid  annual  rent,  and  leafed,  and  to 
farm  lett   (ft  lex  in  hoc  caju  ftc  pojlulat)  the  faid  houfe  to  the  (aid 
Elizabeth  for  ninety-nine  years  after  the  legal  determination  of  the 
before  recited  eflate  then  in  the  fame  being,  if  George  and  fVilliam 
fhould  fo  long  live,  rendering  the  rent  of  ten  {hillings ; .  that  £i'- 
zabethy  Richard^  and  Nicholas^  weft  then,  and  long  afterwards  in 
life ;— That   fVilliam  Martyn^  4  April,  1662,    died  feifcd  of  the 
peverfion  aibrelaid,  and  after  his  death,  the  faid  Nicholas  the  Icflbr 

of 
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of  the  plaintifF  became  feifed  of  the  reverfion ;  that  during  the  leafc      SYMONOi 
to  Qenunt  Weftcomhe  and  before  the  determination  of  it,  v/z.  in  the     c^p^oHi^ 
27  C7r,  2.  Nicholas  Marty n  levied  a  fine y/^r  conufance  de  droit  cotm 
ceo^  &c.  to  Sir  John  Carew^  and  others,  with  proclamations  to  the 
ufe   of  the  (iiid  Nicholas  Martyn    in  fee ;   that   the  leafe  of  Sir 
Nicholas  to  Clement  JVe/lcofnbe  did,  on  the  10  May,  1689,  deter- 
mine by  the  death  of  Richard  JVeJicornhe  \  that  the  leafe  made  by 
JVilliam  Martyn  to  Elizabeth  Wejicombc^  was  dchita  juris  forma 
affigned  to  Cudmore \  that  he  by  virtue  thereof  entered  ;  that  JV?- 
cholas  Martyn  entered  on  him,  and  made  the  demife  in  *  the  decla-  *  [  37^  J 
ration  mentioned  to  the  plaintiff,  who  entered  and  was  pofTeffed 
until  the  defendant  entered  and  ejeiled  K.  &c.  et  ft  pro  quer.  prg 
quer.  etfpro  def.  pro  def 

SnowuRfor  the  defendant.  The  case  in  fhort  is  thus :  A.  being 
tsnant  for  life,  remainder  in  tail  to  B,  the  eldeft  fon  and  heir  of  A, 
remainder  in  tail  to  A,  remainder  in  fee  to  the  right  heirs  of  A, 
with  power  for  the  tenant  for  life,  and  the  remainder  man  and  his 
jiTue  in  tail,  to  make  leafes,  A.  makes  a  leafe  purfuant  to  the 
power,  and  dies:  while  .that  leafe  is  in  being,  B.  the  remainder 
man  in  tail,  makes  a  leafe  for  years,  rendering  ten  (billings  rent  to 
commence  after  the  determination  of  the  firft  leafe.  B.  dies  leaving 
iffue  Nicholas  Martyn  (the  leffor  of  the  plaintiff)  heir  to  the  entail : 
Nicholas  Martyn  before  the  commencement  of  the  fecond  leafe,  or 
the  determination  of  the  firft,  levies  a  fins  fur  conufance  de  droit  ctnm 
ceo^  i*fc.  with  proclamations  to  the  ufe  of  himielf  in  fee-fimple ; 
the  firft  leafe  determines ;  the  fecond  leffec  enters;  the  leffor  of  the 
plaintiff  enters  upon  him,  &c* 

The  first  question  in  this  cafe  is  whether  this  leafe  be  agree- 
able to  the  power ;  and  if  fo,  then  there  will  be  an  end  of  the  cafe  ? 

Secondly.  Admitting  that  againft  me,  Fir/l^  whether  this  leafe 
be  not  void  in  its  firft  creation :  Secondly^  whether  it  be  not  void  by  the 
death  of  the  theft  tenant  in  tail  who  made  it,  or  voidable  only;  and 
Thirdly  J  if  now  voidable  at  all  after  the  fine  levied  by  the  iffuc  in  tail  ? 

As  to  THE  FIRST  CtpESTION  I  wiU  juft  put  the  Cafe,  and  fubmit   Powertomakt 

it.     The  power  is,  to  make  any  leafe  or  leafes  of  any  part  of  the  ^cafc  inpoflef. 
premiffes  ufually  demifed  in  pojpj/ion^  or  rtverfton  for  twenty-one  yc"J^J/^' 
years  or  three  lives,  or  any  number  of  years  determinable  on  three  uvw. 
lives,  fo  that  the  thing   to   be  leafed   be  not  at  any   time  ftated 
or  leafed  for  any  longer  or  larger  term  or  eftate  than  three  lives, 
twenty-one  years,  or  other  number  of  years  deternwnable  on  three 
lives  at  the  moft,  rendering  the  ufual    rent,    or   more.       Now 
taking  this  power  according  to  the  words,    the  leafe  is   not  re- 
pugnant, for  it  is  to  be  in  poffejjion  or  reverfion  at  the  will  and 
pleafure  of  the  tenant  or  iffue  in  tail,  fo  that  no  one  eftate  or  leafe 
be  for  above  three  lives ;  now  here  is  no  one  eftate  for  more ;  here 
is  one  in  poffeflion  for  three  lives,  and  one  in  reverfion  for  two: 
the  meaning  might  be,  that  he  might  make  a  leafe  in  poffeflion  for 
^ec  lives,  and  the  like  in  reverfion  for  three,  but  neither  for  more ;    , 

B  b  4  and 
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STMOKBt  and  if  it  be  conftrued  that  all  together  (hould  amount  to  no  moiB 

Cod  MORE.  ^^  reverfion  as  well  as  poffeflion,  then  thofe  words  **  in  reverfion** 

•  r  ?7?  1  ^^^"^^  *  ^^  '"  P^^  ufelefs :  but  this  feems  hard  to  juftify,  fo  I  waved 
L  37  J  J  ii^  2Lnd  argued  the  other. 

The  second  question,  If  this  fecond  Icafe  be  good  and  valid, 
though  not  purfuant  to  the  power.     And  to  make  it  appear  fo|  I 

infift  on  three  things. 

Fir/fy  That  when  tenant  in  tail  makes  a  leafc  for  years,  ren-t 
dering  rent,  and  dies,  fuch  leafe  is  not  detennined  by  the 
death  of  the  leflbr,  or  the  defcent  of  the  eftate  tail  on  the 
ifllie,  but  remains  in  force  till  avoided  by  the  entry  of  the  ifiue. 
Secondly^  That  if,  before  fuch  avoidance,  a  fine  be  levied,  and 
the  edate  tail  either  barred  or  extinguilhed,  fuch  leafe  becomes 
thereby  indefeafable ;  and  that,  thirdly^  there  Js  no  difference  as  to 
this  vcfyoGt  between  our  leafe,  and  that  of  any  other  leafe :  that  a 
leafe  to  commence  at  a  future  day,  flands  in  the  fame  plight  quoad 
the  iiTue,  efpecially  as  our  cafe  is,  being  made  by  tenant  in  tail 
remainder  in  fee  to  himfelf* 

Firfty  When  tenant  in  tail  makes  a  leafe  for  years,  renderii^ 
rent,  and  dies,  the  leafe  does  not  thereby  become  void,  but  the  ifliie 
may  avoid  it  or  not  at  his  pleafure :  this  I  know  will  be  agreed  tq 
me ;  but  I  muft  pray  leave  to  inforce,  and  a  little  to  illuffarate  the 
reafon  of  it,  becaufe  me  fame  reafon  will  be  applicable  to  the  leafe 
'  in  years,  as  I  fhaU  evince  prefently:  the  difference  is  between  a 
charge  and  an  interell  with  recompence*  It  is  true,  if  tenant  in 
tail  grant  a  rent  charge,  or  the  like,  when  he  dies  it  is  determined, 
becaufe  as  he  has  not  (fmce  the  ttatute)  a  power  of  alienation;  (b 
neither  can  he  clog  or  incumber  the  land  or  the  eflate  to  the 
damage  of  the  iflue,  for  that  would  indrely  evade  the  force  of  die 
ftatute  de  donis^  &c.  Now  the  very  reafon  why  fuch  incumbrance 
becomes  void  by  his  death,  viz.  benefit  of  the  iflue,  is  the  very 
reafon  why  a  leafe  for  years,  rendering  rent,  is  not  fo  void,  but 
only  voidable ;  the  one  is  clearly  at  firft  fight  an  apparent  mifchief 
to  the  IfTue ;  In  the  latter  cafe,  the  recompence  by  rent  makes  it 
doubtful,  whether  the  leafe  will  prove  fo  or  not,  becaufe  perhaps 
the  rent  may  be  of  more  value  than  the  land  ;  and  if  fo,  then  the 
iffue  (for  whofe  fake  the  flatute  de  donis  was  made)  may  be  advan- 
taged by  fuch  leafe,  and  confequently  it  is  unreafonable  that  the 
law  which  was  defigned  for  his  benefit,  fhould  be  confbrued  to  turn 
to  his  mifchief;  and  this  is  the  true  reafon  of  his  privilege  to  eled, 
becaufe  it  flands  indifferent,  whether  beneficial  or  mifchievous; 
and  perhaps  the  rent  (though  of  leffer  value)  may  be  of  more  ad- 
vance to  the  iffue,  than  the  land,  as  his  ^ther  thought  before  him, 
becadc  of  the  diflance  of  the  land  from  his  habitation,  or  the  like: 
whereas  in  the  other  cafes  of  charges,  there  is  no  quid  pr§  qtUj 
nothing  in  lieu  or  recompence  for  the  lofs.    This  difference  upon 

*  [  374  ]    ^^  reafon  is  agreed  in  the  cafe  of  Smith  v.  StapUtony  ♦  {a)  which 

(«}  Plowdeai436« 

lihall 


Eaftcr  Term,  4  William  and  Mary,  in  B.  R.  375 

I  (hall  put  at  large  anon,  and  in  Plowden  are  cit?ed  all  the  cafes  to      Stmokdi 

this  purpofe,  which  I  will  not  repeat,  as  Odf avian  Lo/nhard^s  cojie^     Cwdmou, 

and  Cawxton*s  and  others:  nay,  if  a  rent-charge  granted  be  for 

the  benefit  of  the  iflue,  it  is  not  void  by  the  death  of  the  grantor  ; 

as  if  tenant  in  tail  have  but  a  defcafible  title,  a  rent-charge  granted 

for  the  releafe  of  all   right,  fhall  bind  the  iflue  for  ever,  becaufe 

apparently  for  his  advanuge,  that  grant  preferving  to  him  the  eftate: 

fo   that    the  difference  on  the  whote    is  this;    where  the  a£t  of 

the  anceftor  is  apparently  mifchievous  to  the  ilfue,  it  becomes  ^b- 

fplutcly  void  by  his  death ;  where  it  is  apparently  beneficial,  it  is 

abfblutely  good  and  binding  for  ever :  where  it  is  indifferent  and 

(ioubtful,  whether  profit  or  lofs,  there  neither  valid  nor  void,  but 

only  voidable  at   eleftion,  1   Rolls  Ahr.  841,  84a.     Cb.   Lit.  46, 

Dyer  51.  and  all  the  other  cafes  admit  this. 

Secondh.-^Thzt  leafes  made  by  tenant  in  tail,  are  only  voidable 
by  the  iflue  in  tail,  while  as  fuch.  That  he 'may  avoid  fuch  leafe,j 
jnuft  be  agreed ;  and  the  reafon  whv  he  may  avoid  it,  is  the  ftatute 
de  donis;  it  is  a  privilege  given  to  him  by  that  ftatute;  for  before, 
his  anceftor  might  have  aliened  after  iffue,  and  the  alienee  might  have 
^joyed  it  for  ever;  much  more  might  he  make  a  leafe,  rendering  a 
rent  fo  as  to  bind  him :  then  the  ftatute  is  defigned  for  the  benefit  of 
the  ifllie,  and  the  iffue  only :  this  is  a  power  belonging  to,  and  follow- 
ing of  the  eftate  tail ;  and  when  that  eftate  is  gone,  the  power  or  pri- 
vilege incident  to  it,  muft  of  confequence  fail.  I  pray  your  lordfliip's 
conlideration  of  the  nature  of  an  eftate  tail ;  it  is  fpecial  and  particular, 
and  differs  frpm  all  other  cftates  whatfoever ;  it  is  not  transferrable 
as  other  eftates  are  :  eftates  either  in  fee-fimple,  for  life,  or  for  years, 
may,  by  due  conveyar^ce  in  the  law,  be  transferred,  and  the  party  to 
whom  fuch  legs^l  conveyance  is  made,  may,  and  (hall  be  faid  to  be, 
and  really  is  feifed  or  poiTeffed  of  the  fame  eftate  for  quality,  as  the 
lienor  was ;  but  this  is  not  true  of  an  eftate  tail ;  it  is  perfonally 
inherent  in  the  blood  and  iffue  of  the  donee ;  and  therefore  before 
the  ftatute  of  fines,  a  difcontinuance  of  it  wrought  a  mw  and  tor- 
^ous  fee ;  and  now  by  jhe  ftatute  a  lawful  one ;  but  he  is  no  longer 
feifed  of  an  eftate  tail :  In  all  pleadings  now  after  this  fine,  he  muft 
alledee  himfelf  feifed  in  dominicofuo  ut  de  feodo  ftmpUcu  Then  for 
'this  right  of  cle£lion  to  avoid  or  aflirm  the  leafes  of  his  anceftors, 
it  is  only  a  power  incident  to  the  eftate  tail,  and  it  is  no  more,  for 
it  is  not  an  iiKident  to  the  remainder  or  reverfion  in  fee;  for  if  an 
eftate  tail  be  granted  to  one,  remainder  •  or  reverfion  to  another  in  *  [  375  J 
fee,  and  the  tenant  in  tail  make  a  leafe  for  years,  and  die  without 
iffue,  this  leafe  is  void  quoad  the  reverfioner  or  remainder-man,  as  is 
Co.  Lit.  46.  There  if  tenant  in  tail,  remainder  to  his  own  right 
heirs  (as  our  cafe  is,  and  I  (hall  obferve  more  anon)  make  a  leafe 
for  years,  and  die  without  iffue,  his  heir  general  cannot  avoid  tliis 
lea(e;  it  is  only  the  iffue  in  tail  which  can  avoid  it,  and  as  iTtie 
in  tail,  and  therefore  only  while  fuch :  how  he  is  become  a  pjcrc 
ftranger  to  the  eftate  tail,  there  remains  no  longer  any  p. i.ir'/  in 
him;  now  the  ftatute  was  not  made  for  the  advantage  ci  *■-  :  -rs, 
twt   only  to  prefervc  the  eftate   and  inheritance   in    uic  L.:.:^d 

uf 


J78  Eaftcr  Term,  4  William  and  Mary,  in  B.  R. 

Stm oKos  of  him  to  whom  the  gift  was  made  fecunJum  fomtdm  dsm^  and  (6  m 
CuoMeftc.  ^*  ^'^*  '9*  ^y  Coke  from  the  mouth  of  Sir  William  Hkrlk, 
in  5  Edw.  3.  14.  and  the  old  books  of  3  Eihu.  3.  2.  and  4  Edw.  3. 
47.  which  hsve  been  cited,  that  a  recovery  is  given  to  the  blood  of 
^e  donee,  and  not  to  odiers ;  and  the  plea  of  that  ftatiite  lies  only 
in  their  mouths,  and  no  others:  this  is  plain  by  Littleton, yi^fli 
363.  the  intent  of  the  ftatute  was,  that  nothing  flioiild  be  done  «> 
the  prejudice  of  the  iflue;  and  my  Lord  Coke  in  his  comment  oa 
that  ftatute,  Co.  Lit,  224.  iaith,  <^  hereby  it  appears,  diat  to  reftraui 
^^  tenant  in  tail  from  alienation  againft  the  profit  of  his  ifTue,  is  good, 
"  for  it  agrecth  with  the  will  of  the  donor,  and  the  intent  of  die 
^  ilatute,"  and  a  condition  annexed  to  an  eftate  tail,  not  to  fiiffer  a 
Kab.  17c.  common  recover^,  is  therefore  void,  becaufe  of  the  fuppofed  rccom- 

pence  :  all  which  proves  the  ifTue  only  concerned  ;  here  the  conufor 
now  is  not  privy  any  way :  a  fine  is  a  feofRnent  upon  record,  and 
no  man  can,  or  ought  to  make  a  title  againft  his  own  feofiinent : 
by  the  fine  he  acknowledges  a  fee-fimple  m  the  conu&r,  and  by  the 
proclamations  and  flatute,  his  ifi'ue  arc  barred  to  (ay  odierwiie,  and 
fo  neither  he  nor  his  ifTue  can  fay  the  eftate  tail  b  in  being,  or  avoid 
this  leafe  by  force  of  the  eftate  tail,  and  it  muft  be  by  fierce  of  tbat^ 
or  not  at  all. — ^To  prove  fuch  a  voidable  leafe  confirmed  by  a  fine 
levied  by  the  ifTue  in  tail,  whether  the  fine  be  fubfequent  to  the 
leafe,  or  before,  fee  the  cafe  of  Cudmore  v.  Bittifon^  Sid.  62.  It  was 
Michaelmas  Term  13  Car.  2.  B.  R.  on  a  trial  at  bar  here,  and  m 
fbecial  verdidl  waved  on  that  opinion  here,  diough  it  was  offered! 
Baron  zxidfirtnty  tenants  in  fpecial  tail,  remainder  to  the  heirs  of 
the  hufband ;  they  have  ifTue  two  daughters ;  they  levy  a  fine  to  a 
ftranger  and  his  heirs,  the  hufband  dies  ;  the  fcfm  makes  a  leafe  for 
one  hundred  years,  and  dies  ;  held  to  be  a  good  leafe,  and  to  con- 
tinue in  force  fo  long  as  there  is  iiTue  in  tail  in  being,  and  t^wt 
it  could  not  be  avoided.  Crcchr  *  v.  Kelfey^  in  yones  60.  Cr§. 
yac,  689.  Bridgeman  27.  at  large  is  diredt  in  this,  it  is  the  fame 
cafe,  and  as  it  is  i  Rolls  Abr.  843,  it  proves  the  leafe  not  avoid- 
able by  the  conufor,  becaufe  not  in  of  the  eflate  tail,  and  therefore^ 
'  ^,  -  fays  that  book,  it  is  good  fo  long  as  there  is  iflliftof  the  body,  and 
L  37 "  J  this  though  the  fine  were  levied  by  the  iflue  in  tail  before  the  leafe 
made  by  the  feme  mother;  and  this  judgment  affirmed  on  error ; 
and  no  doubt  of  this  point,  fays  RolJs^  but  only  of  that  on  the  li 
Hen.  7.  c.  4.  of  jointures.  As  that  cafe  of  Crocker  v.  Kelfejy  is  in 
ytines  6c,  61,  this  point  of  avoiding  the  leafe  by  the  conufee  is 
admitted  that  it  cannot  -,  and  then,  though  agreed  that  to  fome  pur- 
pofes  the  eftate  tail  had  a  continuance  in  right  quoad  ftrangers,  yet 
the  leafe  was  not  avoidable  fo  long  as  there  was  ifTue,  though  as  to 
the  reverhoft  it  would  be  void,  as  they  there  incline ;  but  that  is 
becaufe  there  the  leafe  was  made  by  the  feme  who  had  not  the  rc- 
verfion  in  her,  as  here  the  lefTor  had,  and  I  fhall  fhew  more  prc- 
fenily :  now  I  fay  there  could  have  been  no  qucftion  on  the  flatute 
of  jomtures,  but  this  point  muft  be  agreed,  that  the  fine  fo  altered 
the  eftate  tail,  as  to  make  the  leafe  unavoidable,  becaufe  the  leafe 
v.as  good  at  common  law,  and  the  ftatute  de  dcnis  only  aided  the 
•  ili'ue  in  tail.  As  it  is  in  2  Rolls  Rep,  490,  Mason,  ki  his  argument, 
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agrees  this,  that  if  tenant  in  tail  make  a  leafe  for  years,  and  dien  Stmondi 
levy  a  fine  to  another,  this  leafe  becomes  unavoidable:  and  though  cudm'ore. 
that  cafe  has  been  cited  on  the  other  fide,  vet  nothing  in  it 
can  are'ue  for  a  contrary  opinion ;  for,  fuppofe  the  eftate  tail  only 
barreo^  and  not  extinguifhed-,  yet  the  eftate  tail  has  a  continuance 
only  for  the  benefit  of  ftrangcrs,  not  to  the  deftrufilon  of  their 
rights ;  a  ftranger  n>ay  fay  in  fome  cafes,  that  the  tail  ftill  conti- 
nues, but  never  the  party  himfelf:  and  all  the  cafes  there  put,  and 
all  that  can  be  found  in  the  books,  where  particular  eftates  are 
drowned,  or  extinguifhed,  or  barred,  or  altered  by  furrender,  or 
other  zQ.  of  the  parties,  though  they  ar^  bid  in  notion  to  have  a 
continuance  after  fuch  ads,  yet  it  is  orAy  quoad  ftrangers  to  preferve 
their  rights,  never  to  deftroy  them :  tne  known  cafe  of  tenant  for 
life  when  he  grants  a  rent-charge,  and  then  furrenders,  his  eftate 
h  gone,  and  abfolutely  merged  between  him  and  die  reverfioner; 
but  quoad  the  grantee  it  is  ftdl  in  being:  and  I  know  of  no  particu- 
lar cSjife,  where  a  particular  eftate  can  be  faid  to  be  in  being  quoad' 
ftrangers  that  is  goneJ,between  the  parties :  but  it  is  for  the  ftranger*s 
benefiti  and  not  the  parties  ^  the  ftranger  ftiall  be  admitted  to  fay, 
it  conpnues  in  being,  not  the  party :  fo  that  if  the  eftate  tail  be 
only  barred,  and  not  extinguiflied  by  the  fine,  yet  it  makes  not  for 
them ;  if  it  be  extinguiflied,  ♦  the  leflbr  cannot  pretend  to  avoid  *  L  377  J 
this  leafe ;  if  only  barred,  it  fliall  not  be  avoided  by  him  after  the 
fine,  and  the  conufee  cannot  avoid  it  fo  long  as  there  is  ifiiie  in  being, 
by  that  cafe  afore-cited.  In  Bridgeman  27.  it  is  admitted  that  if  the 
Iffue  do  make  a  feoffment  to  a  ftranger  before  entry,  the  feofFee 
ihall  never  avoid  fiich  leafe }  and  there  it  is  taken  for  a  general  rule, 
that  the  feoffees  of  tenant  in  tail,  and  all  that  come  to  the  land 
under  die  tenant  in  tail  by  any  afTurance  made  by  him,  whereby 
the  eftate  tail  is  barred,  or  difcontinued,  fhall  have'  held  the  eftate 
charged  with  the  leafes  and  charges  made  by  tenant  in  tail :  and 
the  &me  law  is  for  thofe,  that  come  to  the  land  under  the  tenant  in 
tail,  though  the  eftate  tail  remains  not  barred  or  difcontinued  (ex- 
cept the  ifTue  in  tail  who  are  helped  by  the  ftatute  d^  donis)  and 
therefore  if  tenwft  in  tail,  m^e  a  leafe  for  years,  the  f^/ru  fhall 
hold  il  charged,  10  (hall  tenant  ^^f  courtefy  o{  a  feme  tenant  in  tail ; 
and  tenant  for  three  lives  warranted  by  the  ftatute  of  37  Hen.  8. 
c.  fhall  not  avoid  fuch  leafes ;  and  the  reafbn  is,  becaufe  the 
ftatute  de  donis  doth  not  aid  them,  as  it  doth  die  ifTue.  The  cafe  in 
6  Eli%.  Dalifon  in  fine  new  Benil.  65.  is  ftrong :  feme  tenant  in  tail 
made  a  leafe  for  twenty-one  vears  and  after  takes  nufband,  and  they 
have  ifTue ;  (he  dies  j  her  hufoand  beine  tenant ^^r  courtefy  furrenders 
that  eftate  to  the  iffue  in  tail ;  held,  that  tenant  by  courtefy 
could  not  avoid  that  leafe,  nor  could  the  ifTue  during  life  of  tenant 

fer  courtefy^  becaufe  fo  long  he  fhould  be  faid  to  be  in  of  that  eflatci 
t  is  true,  Moore  8.  feems  othcrwa)rs ;  but  4  Leon.  200.  is  according 
to  Dali/on*s  Report,  aud  the  fame  is  in  Owen  83.  PoutrelPs  caje. 
Objection,  Sir  Thomas  JViattU  cafe.  Dyer  107.  115,  Tenant  in 
tail,  reverfion  in  die  king  j  he  makes  a  leafe  for  vears  j  tenant  in  tail 
is  attainted  j  the  king  being  in  of  the  reverfion,  mall  avoid  the  leafe. 
But  I  ANSWER,  The  reafon  there  was,  becaufe  the  king  could  not 
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have  two  fee  fimples,  one  as  donor,  and  (o  he  had  the  reveriion; 
the  other  by  the  attainder  as  determinable  on  death  without  iflue ; 
but  held  there,  that  if  the  king  had  had  the  eftate  tail  as  forfeit  by 
z&  of  parliament  only,  he  (hould  not  avoid  leafes  made  by  the 
tenant  in  tail :  there  the  king  became  fcifed  of  the  reverfion  by  2A 
in  law,  viz,  the  attainder;  here  is  an  a6t  done  by  the  ifTue  himfelf : 
this  is  rather  like  to  the  cafe  of  the  Lor/i  Aberganey^  6  Co.  78  ;  two 
jointenants  in  fee,  and  one  grants  a  rent-charge  in  fee,  dien  re- 
leafes  to  his  companion,  he  mail  never  avoid  that  grant,  becaufe  he 
came  to  it  by  his. own  a6l,  viz.  acceptance  of  the  releafe,  and  not 
per  jus  accrejcendi  ;  and  fo  by  acceptance  of  the  releafe,  he  hath  de- 
prived himklf  of  the  benefit  and  *  means  of  avoiding  the  charge  of 
his  companion,  which  he  might  have  had  by  the  (urvivcrihip.-^ 
Objection,  Sir  George  Brown's  cafe^  3  Co.  51.  that  in  cafe  of  a 
leafe  made  hyfeme  tenant  in  tail  for  three  lives  contrary  to  the  ii 
Hen.  7.  c.  of  jointures,  the  alienee  by  fine  from  the  uiiic,  might 
enter  and  avoid  fuch  leafe.  Answer,  That  is  true,  but  confider  the 
reafon  of  it,  and  it  makes  for  me;  that  judgment  ¥^s  founded  mereiy 
on  the  words  of  the  aft,  "  to  whom  the  inconteftable  tide  or  inhe- 
ritance appertains,  &c."  but  it  is  there  agreed,  that  otherwife,  and 
by  the  common  rules,  he  could  not,  for  a  right  or  title  of  entry 
could  not  be  transferred,  and  the  conufor  could  not  claim  agatnit 
his  own  fine.  Objection,  Co.  Lit.  46.  The  feoffee  Ihall  have 
the  fame  eledion  to  avoid  or  affirm  as  the  ifliie.  Answer^  that 
cannot  be  law,  nor  doth  the  authority  there  cited  juftify  it,  Pkwd. 
437.  for  it  is  only  faid  by  the  counfel  arguendo^  and  put  with  a  ^  and 
pcradventure"  for  the  dlfallowance,  which  Coke  omits:  befides, 
the  feoffee  is  in  of  a  tortious  fee  ;  and  fo  is  the  text  of  mafter  Littlt" 
ton^feil.  599.  And  then  by  confequcnce  he  can  no  more  avoid  the 
leafe,  than  a  diJJeifor\  but  by  tliat  very  cafe,  it  fuppofes  an  entry  by 
the  iiTuc  in  tall,  which  plainly  proves,  that  a  mere  difcent  doth  (lot 
make  it  void  ;  however  an  a^ual  entry  doth  undoubtedly  ayoid  it, 
and  that  is  true,  and  further  not :  and  Rolls  in  his  i  Akr.  842^ 
where  he  has  this  of  Coke^s^  adds  quare  ceo.  Objection.  The  cafo 
€J^  Opis  V.  Thomfony  i  Sid.  260.  1  Keb.  788.^10.  ANSWER. 
There  never  was  any  judgment  in  that  cafe,  and  as  it  is  mentioned 
in  3  Keb.  109.  197.  it  doth  appear  fo.  Then  the  c«ife  of  Smith  y. 
StapletoHy  Plowd.  436.  is  in  truth  a  full  and  direft  authority,  that 
fuch  Ifeafe  made  by  tenant  in  tail,  may,  after  the  death  of  tenant  in 
tail,  .become  unavoidable  by  a  fine  with  proclamations,  otherwife 
there  could  have  been  no  argument  nor  judgment  that  the  leafe  w?s 
unavoidable  j  for  if  after  the  proclamations,  ana  a  barr  of  the  eftate 
tail,  the  fame  eleftion  remained  as  before,  thofe  other  points  there 
could  never  have  been  in  doubt  *,  as  whether  the  leafe  fhould  bind  and 
be  unavoidable,  which  was  raifed  on  the  grant  and  remainder  in  the 
life  of  tenant  in  tail  by  the  proclamation  coming  afterwards :  if  the 
eit;;te  tail  be  cxtinguimed  then  I  take  it  to  be  clear,  that  the  leafe  is 
unavoidable ;  if  only  barred,  it's  continuance  is,  and  can  be  only 
for  the  benefit,  not  the  mifchief  of  fl rangers;  but  by  and  by  I  (hall, 
I  hope,  prove  it  extinguiihed,  as  this  cafe  is. 
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♦TJiVrfi^,  Then  whether  there  be  eny  difference  between  this,  and     SrMOKDt 
the  common  cafe  of  a  leafe  for  years  by  tenant  in  tail;  if  our  leafe     Cudmo»e« 
now  in  queftion  be  not  in  the  fame  plight  and  condition,  as  any   ^  ^  \ 

other :  and  with  fubmiflion,  it  is  the  fame  in  all  refpedts  with  a       *•  ^' '  ^ 
term  commenced,  for  it  is  neither  void  in  its  creation,  nor  void  by 
the  death  of  tenant  in  tail,  nor  voidable  by  the  conufee  of  the  fine, 
any  more,  or  otherwife  than  another  term.     It  is  not  void  in  its 
creation,  for  whatfoever  may  by  any  poffibility  take  efFec^,  and  have 
its  full  force,  can  never  be  faid  to  be  void ;  now  this  future  leafe 
might  have  commenced  in  the  life-time  of  him  that  made  it  by  the 
determination  of  the  former  leafe ;  for  no  man  can  fay,  it  would  have 
been  invalid  with  refpeft  to  the  tenant  in  tail  himfelf,  and  confe- 
quently  not  void  in  its  creation  :  it  is  nothing  like  a  leafe  made  to 
begin  after  death,  for  there  perhaps  it  may  be  faid  to  be  fo,  becaufe 
paly  a  charge  or  incumbrance  on  his  ifTue,  and  none  upon  himfelf; 
the  law  retrains  him  from  prejudicing  his  iiTue,  which  that  appa- 
rently does,  for  he  himfelf  agrees  it  inconvenient,  becaufe  it  doth 
not  charge  himfelf:  it  is  like  the  cafe  of  a  warranty,  in  Co.  Lit. 
386.  where,  the  heir  {hall  never  be  bound  by  ^  exprefe  warranty  5  ^j^^f^^\ 
but  where  the  anceftor  was  bound  by  the  lame:  the  fame  if  a  man  cro.jlc.  570. 
bind  his  heirs  to  pay  a  fumof  money,  this  is  void,  and  fo  agreed  in  Hob.  130. 
the  cafe  of  Oates  v.  Friths  Hob.  130;  that  no  man  (hall  charge  **®^'  *^ 
his  heir,  but  as  part  of  himfelf,  and  fo  begin  with  himfelf;  and  for 
that  reaibn  a  contrail  concerning  his  land,  which  Ihould  otherwife 
£o  to  his  iflue,  (hall  not  bind,  becaufe  not  bound  himfelf.     But  even 
that  cafe  of  a  leafe  commencing  poji  mortem^  is  but  Makwood's 
<^nion  in  Dyer  279;  and  Catl'in  ^^/r/ denied  it  to  be  law; 
but  however,  taking  it  for  granted,  it  cannot  afFedl  our  cafe ;  for  the 
reafon  of  Manwood  was,  and  only  could  be,  becaufe  it  puld  not 
take  efFed  in  tjfe  from  the  pofTeffion  in  the  life  of  tenant  in  tail ; 
there  the  ifTue  claims  paramount  the  leafe,  and  becomes  feifed  of  the 
cftate  tail  per  mortem  fecund  formam  doniy  which  is  before  the  com-     ; 
mencement  of  the  leafe,  for  that  is  poji  tnortem^  and  could  by  no 
po(&bility  attach  in  pofTeilion  till  then.     But,  a  ftiture  leafe,  though 
it  be  not  of  the  j^e  validity  and  force  to  all    intents  and  pur- 
pofes  as  one  in  poiTcflion,  yet  it  is  as  to  thofe  refpeAs  we  are  now 
confidering :  it  is  deemed  in  law  as  an  intereft,  and  as  an  intereft 
a(fignable ;  it  is  not  as  a  mere  chofe  in  action,  for  that  cannot  be 
affigned;  it  is  not  as  a  mere  poflibility,  for  that  cannot  be  barred, 
as  is  in  the  cafe  of  Pell  v.  Browrtj  of  an  executory  devife ;  this  is 
'  (brfeiuble  as  other  eftates,  and  may  be  furrenderea  or  extingui(hed 
by  a£b  done  on  the  land,  or  which  touch  the  realty,  though  in  fome 
cafes  in  a  different  manner  ♦  than  fome  other  particular  eftates :     *  [3°^  3 
it  is  an  intereft  here  iffuing  out  of  the  e(bte  tail  in  pofTedion,  for  it 
might  have  attached  in  polTeiiion  in  his  life-time.     Befides,  here  it    . 
is  under  the  fame  refpe£ts  fuoad  the  ifTue,  as  a  term  commenced  ;  it 
is  with  a  recompence  bv  rent ;  and  confequently  only  voidable,  not 
void,  for  the  fame  leafon  as  |my  other  leafe ;  the  quantum  is  not 
confiderable  in  the  eye  cf  the  law,  and  therefore  its   p^titenefs  is 
no  ob)e£tioo,  for  the  iftue  if  he  had  thought  the  land  better  in  value, 
•rmore  eligible  in  any  other  re(po^y  might  have  avoided  it  by 
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STMOHBt      entry :  Acre  is  no  rule  or  meafure  in  the  books,  how  much  or  how 
CvpKofts.     ^^^  fbaWj  or  (hall  not  do  in  any  cafe ;  if  a  rent,  it  is  enough,  be- 
caufe  cf  the  eledion.     As  this  cafe  for  the  point  of  recocnpence,  lb 
for  the  point  of  futurity  is  comparable  to  others  where  die  law  gives 
eleftion,  as  leafes  made  hy  feme  covertSj  infants,  or  other  peribns 
under  like  difabilities,  their  leafes  (if  without  render)  ane  void ;  if 
with  render,  are  only  voidable  by  difagreement  when  the  difability 
is  removed ;  (b  is  the  cafe  of  Smabnan  v.  Agbornv^  HuH.  I02.  and 
J  RoUs  Rep.  441.     Now  thofe  may  be  compared  to  this  of  tenant 
in  tail,  which  is  under  protedion  of  the  ftatute,  as  they  are  under 
the  care  of  die  common  law.     Suppofe  2,  feme  cwerty  or  em  infattj 
make  a  leafe  to  commence  at  Michaelmas  next,  with  a  renckr  of 
rent,  and  before  that  day  the  difabilides  are  removed,  furdy  accept- 
ance of  the  rent  (after  fuch  time)  will  make  them  good:  yet  if 
void,  it  could  not  >  the  fame  here :  and  as  I  faid  before,  the  protec- 
tion of  the  ftatute  de  donis  is  not  for  the  fake  of  tenant  in  tail,  but 
his  ifTuc ;  for  upon  the  moft  ftrid  conflru^on  of  it,  he  may  alien 
^  during  his  life :  and  therefore  this  leafe  can  never  be  void  ab  inki$^ 
becaufe  it  is  confiftent  with  the  eftate  tail ;    for  notwithfhuiding 
thofe  two  fucceffive  leafes,  he  continues  flill  feifed  of  the  eihite  tail, 
and  ^zt  fecundum  formam  donij  both  freehold  and  inheritance  re- 
mained in  him  ftill ;  this  cannot  be  denied  me;  fo  is  C9.  Lit.  334. 
therefore  not  void :  befides,  there  is  not  one  reafbn  why  a  lea^  far 
years  commenced  with  render,  may  be  affirmed  or  avoided  by  ifiue 
in  tail,  but  what  will  reach  this  caie ;  the  two  reafons  affigned  are, 
that  an  intereft  pafTes,  and  a  rent  is  referved ;  here  are  both.     This 
rent  fhall  (by  opinion  of  law)  follow  the  reverfion,  and  that  proves 
this  future  leafe  founds  not  merely  in  contraA,  but  in  eflate  too : 
In  Brierton  v.  Evans^  i  Rolls  Abr,  294,  the  cafe  was,  a  man  makes 
a  leafe  for  life,  and  afterwards  makes  a  leafe  for  years  to  commence 
after  the  death  of  lefTce  for  life,  rendering  rent,  and  then  levies  a 
*  L  3°^  J    fine  of  the  reverfion  to  remain  to  ♦  him  an'd  his  wife,  then  dies,  the 
lefTee  for  life  dies ;  the  fe/ne  in  reverfion  fhall  have  debt  againft  this 
lefTee  for  years  for  rent  incurred  after  die  death  of  the  tenant  for 
life,  though  the  lefl'ee  for  life  or  years  never  attorned,  and  the  leffce 
for  years  could  not  attorn,  becaufe  he  had  only  a  future  term  at 
the  time  of  the  fine  levied;  and  yet  adjudged  as  before  ;  which  (hews 
that  the  rent  fhall  follow  the  reveriion.     The  cafe  of  3  Cr#.  718. 
Pledger  v.  Lake^  is  very  ftrong  to  prove  the  regard,  value,  and 
confiderauon,  which  the  law  hath  of,  and  for  a  future  term  ;  that 
the  law  regards  it  as  a  term  and  intereft,  though  foture :  tenant  for 
life,  remainder  in  tail,  he  in  remainder  made  a  leafe  for  yean  to 
commence  after  the  death  of  tenant  for  life ;  tenant  for  life  after- 
u^rds  fufFers  a  common  recovery,  with  voucher  of  him  in  remain- 
der in  tail,  and  dies :  the  queftion  was,  if  this  leafe  were  deftroyed  and 
gone;  and  all  the  juftices  held  it  in  die  negative,  and  that  fuch 
lefTee  might  well  falfify  fuch  recovery  both  at  common  law,  and  by 
the  ftatute  of  21  Hen.  8.  c.  15.     Though  a  releafe  cannot  be  made 
to  fuch  lefTee  of  a  foture  term  pur  increajer  del  eftate,  yet  he  is  ca- 
pable of  a  releafe  of  the  rent  by  reafon  of  the  privity  between  them, 
and  he  may  affign  it,  «r  if  he  do  iiot>  it  (ball  go  ^  his  cxeoutors, 

a. 
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O.  Lit.  46.     Such  an  intereft  is  capable  of  a  confirmation  5  and  fo      Symohdi 
is  it  exprefs  in  Moore  66.  cafe  180,  where  a  bifhop  makes  fuch  a      ^  d^'ore* 
future  leafe,  to  be  confirmable  by  the  dean  and  chapter  :  and  the  cafe 
dl  Bayley  v.  Moore^'^  Kek  109,  196,  197.  is  fo  imperfe£Uy  reported, 
diat  Its  authority  cannot  contnadidt  this :  it  is  true,  it  is  otherwife 
of  a  Icafe  made  by  a  diffeifor  to  commence   at  a  future  day,  Co. 
Lit.  296.  though  the  year-books  there  cited  do  not  warrant  it ;  but 
yet  fuppofmg  it  fo,  that  is  upon  another  reafon,  becaufe  all  the 
efiate  of  the  diffeifor  being  tortious,  nothing  but  poflefHon  capacitates 
him  himfelf  to  take  a  releafe,  and  coi^.fcquently  no  intereft  derived 
firom  him  can  do  otherwife  without  poflbfiion  too.     A  future  leafe  to 
commence  at  a  day  to  come,  made  by  tenant  in  tail,  if  purfuant  in 
other  refpefis  to  32  Hen.  8.  is  good  even  within  that  law ;  and  fo 
is  Dyer  246.  by  the  better  opinion  there  \  and  in  the  margin  there, 
is  cited  a  cafe  of  Thompfon  v.  ^raffbrdy  the  report  is  in  Poph.  9,  and 
2  Leon.  i88.     Ancient  leafe  warranted  by  the   ftatute,  is  good, 
diough  to  commence  at  a  future  day ;  and  if  fo,  there  is  the  fame 
reafon  why,  fuch  leafe  not  warranted  by  the  ftatute,  (hould  be  only 
voidable,  as  the  other  would  have  been  if  the  ftatute  had  not  been 
made ;  but  what  is  more  than  all  this,  to  prove  the  coofideration  of 
a  future  leafe  to  be  the  fame  as  one  in  pofTeffion,  is  the  cafe  *  of  «  r  0S2  1 
jointenants,  in  Coke  upon  Littleton,  {b)     If  two  jointenants  be  of 
a  term,  aiul  one  of  them  grant  to  J  •  S.  that  if  he  pay  to  him  tea 
gounds  before  AUchaelmas^  that  then  he  ftiall  have  his  term ;  the 
grantor  dies  before  the  day;  J.  S.  pays  the  fum  to  his  executors  at 
Che  time  required ;  yet  he  (hall  not  have  the  term,  for  it  was  but  in 
nature  of  a  communication ;  but  if  he  had  made  a  leafe  for  years  to 
begin  at  Michaelmas^  it  ftiould  have  bound  the  furvivor :  but  otherwife 
of  a  rent'Charge,  common,  eftovers,  or  the  like,  they  ftiall  not  bind 
the  furvivor;  for  the  fekc  of  two  maxims,  jus  accrefcendi  prefertur 
^nerihts ;  and  another  alienatio  rei  prefertur  juri  accrejcendi :  fo  that  by 
Coke  it  is  plain,  that  (iich  intereffe  termini  amounts  to  an  alienation, 
and  is  not  a  mf  re  incumbrance :  of  the  fame  mind  is  Littleton  him- 
felf afterwards,^^^.  289*  ^  If  two  jointenants  be  feifed  of  certain  lands 
^  in  fee  fim{Je,  and  the  one  letteth  that  to  him  belongeth,  for  a  term 
^  of  forty  years,  and  dies  before  the  term  commences,  the  leffee  may 
•*  enter  and  occupy  the  moiety  to  him  leafed  during  the  term,  &c. 
**  albeit,  the  leffee  never  had  pofleffion  inthelife  of  the  Icffor  by  force 
**  of  the  leafe/'  And  he  goes  on,  "  the  diverfitv  is  between  the  grant 
«*  of  a  rent-charge  and  years;  in  the  grant  of  tne  rent-charge  by  one 
**  jointenant,  &c.  the  tenements  continue  always  as  they  were  before, 
•^  without  this  that  any  one  hatii  right  to  have  any  parcel  of  the  tene- 
**  ments,  but  themfelves,  and  the  tenements  do  continue  in  the  fame 
**  plight  as  they  were  before  the  charge ;  but  where  a  leafe  is  made  by 
**  one  jointenant  to  another  for  years  to  commence  at  a  future  day,  the 
«*  leffee  immediately  hath  right  to  all  which  his  leffor  had  for  the  term 
•*  leafed;**  this  needs  no  paraphrafe,  thefe  are  his  words;  and  prove 
clearly  that  our  leafe  paffed  an  intereft;  accordingly  is  the  cafe  of  IVhit" 
hck  V.  Horton^  Cro*  Jac.  91.   £je6bnent;  fpecial  verdi^^;  twojoin-* 

(^}  Pigc  185.  UOXqu  a86« 
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STMoiiDt      tenants  for  life,  one  of  them  grants,  that  J.  S.  (hall  hold  and  cnjof. 
CvBMORE.      ^^  whole  after  the  death  of  her  companion;  held  ill,  becaufe  ihe 
could  not  contrad  for  the  land  of  her  partner,  becaufe  (he  had  no 
right  therein,  but  there  refolved,  that  as  to  her  own  moiety,  it  was 
a  good  leafe  to  charge  and  bind  her  companion,  if  (he  had  furvlved 
her;  that  if  two  jointenants  for  life,  and  one  make  a  leafc  to  com- 
mence after  his  death,  it  is  good  to  bind  the  companion ;  and  the 
(ame  with  a  prefcnt  leafe,  for  the  future  day  of  commencement 
makes  no  difference,  (ays  the  book.     The  cafe  of  Wood  v.  Reynolds j 
Crv.  Eliz.  764.  854.  is  full  in  this  point.   Eje£bnent,  fpecial  verdift. 
'  Sir  John  Rujfel  feifed  in  fee,  by  indenture  covenants  in  confldera* 
♦  r     ft     T  ^'^"  ^^  marriage,  to  be  had,  to  (land  feifed  to  the  ufe  of  himfelf  and 
L  3^3  J  his  heirs  till  marriage,  and  ♦  after  to  die  ufe  of  himfelf  and  Dame 
Rnjfd  for  their  lives  and   the  heirs  of  his  body  on  her,  with  re- 
mainder over  ;  afterwards  he  lets  the  land  for  a  term  of  thirty-one 
years,  to  commence  after  the  determination  of  a  former  term;  after- 
wards the  marriage  took  effeft ;  the  firft  term  expires ;  Sir  John 
Rujfel  dies;  the  lady  enters;  and  argued,  that  her  entry  was  law- 
ful, and  that  this  future  leafe  could  not  bind  or  bar  the  contingent 
ufe:  all  held,  it  could  not  bar  the  contingent  ufe,  becaufe  the  free- 
hold and  inheritance  continued  as  it  was  unchanged,  (fo  here]  but 
all  held,  that  this  leafe  f though  thus  future)  (hould  bind,  for  a  cefluy 
que  ufe  (hould  not  at  common  law  avoid  a  leafe  made  by  the  reef- 
fees  upon  a  good  confideration ;  this  leafe  though  thus  future  being 
made  out  of  the  eftate  in  fee,  from  whence  the  ufe  arifed,  (hall 
bind  it;  and  Popham  faid  he  had  conferred  with  the  juftices  at 
\a)  But  Fen-      Serjeants  Inn,  and  that  they  were  of  the  fame  mind  [a)   fhe  cafe  of 
ifVc^^^r'  ^*»  Leigh  V,  Burton  (3),  in  the  Court  of  Wards  in  Hilary  Term,  J^lEliz. 
!pinion*,'an'd        ^Ited  in  Cro.  Eliz.  j6s>  is  llronger,  that  fuch  leafe  (hall  prevent  the 
hcrcforc  the        rifing  of  a  contingent  ufe;  but  yet  they  all  prove  no  real  difference 
:afe  was  ad-        between  a  leafe  to  commence  \nfuturo  and  another,  that  the  one 
M^M  '  paffes  an  intereft  as  really  as  the  other.     The  cafe  they  infift  on  fp 

'  '  ^°^  ^^^'  much  out  of  Coke^  which  I  mentioned  before,  Co,  Lit.  46.  proves, 
that  there  is  no  difference,  for  there  he  puts  it  thus  ;  if  tenant  in  tail 
make  a  leafe -to  commence  ten  years  hence  rendering  rent ;  tenant  in  . 
tail  dies  ;  the  iffue  enters  and  makes  a  feoffment,  and  then  the  ten 
years  expire ;  now  may  die  feoffee  have  elcdion,  as  he  faith,  to 
affirm  or  avipid  ?  This  proves  what  I  now  contend  for,  that  this 
leafe  paffes  an  intereft.  It  may  be  objefted  the  cafe  of  Sir  Marma^ 
duke  WyneU  Hob.  45.  where  tenant  in  tail  of  an  advowfon,  and  his 
fon  and  heir  joined  in  a  grant  of  the  next  avoidance  ;  tenant  in  tail 
dies ;  and  belcl  to  be  a  void  grant  againft  the  fon  and  heir.  I  anfwer 
that  no  ways  affe£ls  or  governs  our  cafe  at  all,  becaufe  the  iffue  in 
tail  could  not  be  bound  by  his  own  concurrence,  becaufe  he  had 
nothing  in  it  at  the  time  of  the  grant,  neither  in  right  nor  poffeiEon, 
nor  could  it  bind  him  as  a  grant  of  his  fathers,  becaufe  no  recom- 
pence  by  rent,  and  for  want  of  that,  it  was  void  as  the  father's 
grant ;  and  fuch  is  the  refolution  in  the  cafe  of  Bowles  v.  ff^altery 
I  Rolls  Jiep.  190,  where  tenant  in  tail  of  a  manor,  to  which  an 
advowfon  was  appendant,  grants  the  next  avoidance  and  dies,  and  die 
illUe  enters  into  the  manor,  the  grant  is  void ;  becaufe  it  is  a  thing 

whick 
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which  lies  in  grant,  whereof  no  forme  don  lies  ;  and  there  is  no  rent      Symowdi 
referved  upon  it ;  thefe  arc  the  rcafons  of  the  book :  but  further,     tuDMOEi 
Coke  there  puts  our  cafe  *  and  gives  it  for  us:  tenant  in  tail    ^  r    o    \ 
grants  a  leafc  to  comilience  at  Michaelmas  rendering  rent,  and  dies        l^  3  t  J 
before    Michaelmas ;  the  ifllie  enters  into  the  refidue  of  the  land 
defcended  5  yet  he  may  make  this  leafe  good  by  acceptance  of  rent 
after  Michaelmas,  becau(e  his  election  was  not  come  before :  This 
is  the  fame,  i  RoUs  Abr.  843.  and  is  a  diredl  opinion,  that  fuch 
leafe  is  not  void  quoad  the  ifliie,  but  only  voidable,  for  otherwife  no 
acceptance  could  make  it  good  :  the  cafe  of  Errington  v.  Errington^ 
2  Bu^L  42.  is  a  full  proof  of  this,  for  there  is  no  queilion  made  in 
the  whole  cafe  about  the  futurity  of  the  leafe,  but  only  whether  the 
jfluc   in  the  life-time   of  the  mother  could  charge  the  eftate  tail 
with  fuch  a  leafe,  and  Coke  and  all  agreed  the  reverfion  charged* 
This  brings  me  to  my  laft  point,  in  which  the  cafe  is  thus.     Te- 
nant in  tail,  remainder  to  his  own  right  heirs,  makes  a  leafe  rendering 
rent  to  commence  at  a  future  day,  and  dies  before  that  day  happens, 
the   iflue  levies  a  fine  before  entry ;  if  he  can  avoid   this  leafe  I 
Suppofr  tenant  in  tail  had  died  without  ifTue  male,  and  fo  the  eftate 
tail  haa  been  fpent,  could  his  brother  or  heir  general  have  avoided 
this    leafe  ?     Surely  no ;  then  I  fay  Errington' s  cafe   is  a  direct 
authority  for  me:  iaron  and  femcy  tenants  in  fpecial  tail,  remainder 
to  the  right  heirs  of  the  hufband  ;  they  have  iflue  ;  the  hufband  dies ; 
the  iflue  in  the  life-time  of  the  mother  makes  a  leafe  to  commence 
after  the  death  of  the  mother  rendering  rent;  thsndies;  the  reverfion  » 
defcends  to  Jane  Errington^  who  before  entry  or  acceptance  leviet 
a  fins;  tRe  queftion  was,  if  the  loafc  was  good;  and  by  Williams, 
Fleming,  and  Croke  Jufiices^  the  conufee  could  not  avoid  the 
leafe ;  and  the  reafon  was,  bscaufe  the  effate  uil  was  gone,  and  the 
conufee,  not  being  privy  to  that  eftate,  could  not  avoid  the  leafe;  they 
who  argued  for  the  defendant  would  have  it,  that  the  leafe  did  not 
charge  the  eftate  tail,  but  only  the  reverfion,  th?  ifllie  at  the  time 
of  making  it  not  being  Tifed  of  the  eftate  tail,  but  only  had  a 
poflibility,  and  then,  ths  eftate  tail  being  only  barred,  the  conufee 
ihould  hold  it  clear,  till  death  without  ifllie ;   but  the  then  Court 
hdd  the  eftate  tail  gone  by  the  fin?,  and  the  conufee  in  of  a  fee  out 
of  the  reverfion,  and  fo  the  leafe   good ;  then  comes  Coke,  and 
he  holds,  that  the  iflTue  had  only  a  poffibility,  and  fo  the  leafe  was 
void  quoad  the  eftate  tail,  and  conf^quently,  fo  long  as  ifllie  was,  the 
conufee  fhould  hold  it  clear,  for  that  the  leafe  had  its  operation  by 
way  of  intereft  only  out  of  the  reverfion  :  now  both  thefe  make  our 
cate  plain;  they  both  agree  that  it  pafl^ed  an  intereft  of  the  reverfion  ; 
they  both  admit,  that  if  he  had  been  feifed  of  the  eftate  tail  at  the 
time,  and  ♦  fo  the  eftate  tail  had  been  charged,  and  then  a  fine    ♦  [  385  ] 
levied,  and  thereby  the  privity  deftioyed,  no  body  could  avoid  the 
}eafe;  the  counfcl  and  judges  that  argued  for  the  defendant,  do  not 
any  of  them  contend,  that  the  conufee  had  eleftion  to  avoid,  but 
only  that  the  leflbr  not  being  feifed  of  the  eftate  tail  when  he  made 
Che  lame,  the  eftate  was  not  charged,  and  fo  that  eftate,  if  it  con- 
tinued, the  leafe  could  not  take  efteS  during  its  continuance,  arid 
that  it  had  continuance,  becaufe  it  was  only  barred  by  the  fine ;  and 
y^L.  L  C  c  Croke 
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SvMOKDi      Crokb  Jujtice  agrees  that,  if  made  by  one  in  poffeffion  of  die 
CyDMoi*;     cftate  tail,  and  then  a  fine,  it  was  a  bar  and  the  leafe  good  :  now 
here  the  leflbr  was  actually  feifed  in  fee  uil  when  he  made  this  leafe, 
and  confequently  it  muft  charge  that  pofTeffion  in  point  of  intereft ; 
then  by  the  fame  cafe  it  is  agreed  that  it  iflfues  alfo  out  of  the  rever- 
fion  in  point  of  intereft  too.     If  the  firft  leafe  had  determined  before 
the  eftate  tail  had  been  deftroyed  by  the  fine,  this  leafe  had  certainly 
taken  efFe<9,  for  that  eftate  tail  was  charged  by  die  cafes  I  have 
cited ;  then  that  being  barred,  the  privity  to  that  eftate  tail  is  fo  bt 
gone  by  the  fine,  that  none  can  fay  it  hath  condnuance  to  the  pre- 
judice of  a  ftranger,  and  confequently  it  muft  be  a  good  leafe  fo 
long  as  the  liTue  are  in  being  bv  the  opinion  of  Croke  yuftki 
and  them :  if  the  eftate  tail  be  extinguiflicd,  it  charges  the  reveiibon, 
and  is  become  unavoidable :  now  here  the  reverfion  being  in  him 
that  levied  the  fine,  the  eftate  tail  is  extinguiflied ;  and  die  difie- 
rence  put  by  Mr.  Justice  Jones,  in  his  argument  in  the  cafe  of 
Godfrey  v.  Wade^  Jones  32,  33.  and  agreed  by  the  counfel  at  the 
bar  reaches  this ;  that  fines  levied  by  £e  ifllie  in  tail  in  the  life  of 
the  anceftor  (having  no  eftate)  if  it  be  to  one  that  has  nothing 
in  the  land,  work  only  by  way  of  conclufion  againft  him  and  hit 
lineal  iflues,  and  thole  who  claim  in  the  poft^  but  not  againft  diofe 
^o  have  an  elder  titUj  as  CapePs  cajiy  [c)  and  Archer* 5  cafe  \i)  are: 
but  if  the  party  who  levies  the  fine  hath  the  reverfion,  or  if  he  levies 
the  fine  to  him  that  hath  the  reverfion,  there  the  fine  operates  by 
way  of  difcharge  and  extinguiihment  of  the  eftate  tail,  and  the 
conufor  fliall  be  in  by  force  of  the  reverfion  difcharged  of  the  eftate 
tail ;  and  this  is  the  third  refoludon  in  Sir  George  Mrown's  cafe^  {e) 
that  there  being  fuch  a  reverfion,  the  eftate  tail  is  exdn£l ;  axul  like 
to  it  is  the  caje  of  Hujfey  cited  in  Jltonwood^s  cafe^  1  Co.  49.  (/) 
where  was  tenant  in  tail,  reverfion  in  the  king,  and  the   tenant 
in  tail  by  deed  inrolled  grants  to  the  king,  and  then  the  34  Hen. 
8.  c.  21.  v^s  made,  by  which  the  tail   was  barred,  and  then  die 
king  grants  it  in  fee ;  and  held  a  good  grant,  for  he  had  but  one  fee, 
#  r  3S6  ]    and  that  was  by  force  of  the  reveriion.   If  *  tenant  in  tail  do  bargain 
and  fell,  and  levies  a  fine  to  the  reverfioher,  in  this  cafe  the  eftate 
tail  is  extin£^,  and  the  bargainee  ftiall  be  in  of  the  reverfion  dif» 
charged  of  the  eftate  tail ;  pari  ratione  it  muft  be  fo  here :  and  con- 
fequendy  our  leafe  is  good  and  indefeafable ;  and  judgment  ought  to 
be  for  the  defendant. 

Levins  Serjeant  on  the  other  fide  argued  for  the  plaintifF,  diat 
this  is  a  voidable  leafe,  and  that  the  conufee  of  the  ifiiie  in  tail  may 
avoid  it  according  to  Co.  Lit.  46 ;  that  the  reverfion  is  not  hap- 
pened ;  that  the  cftate  tail  remains  in  him  though  the  iflue  are 
barred  to  fay  fo  by  the  ftatute ;  that  the  eftate  tail  is  only  barred, 
but  not  exdnguiibeds  and  cited  CapelTs  cafe  {g)^  Bruden*s  cafe^  {b) 

(0  1  Co.  61.  (/)  Jcnk.  151.    s  And.  154. 

U)  I  Co.  66.    z  Eq.  Abr.  l8z.    Cro.  (r)  i  Co.  6i.    Poph.   c«     9  BoUL  i^ 

liis.453.    »  And.  37.  {f)6Ca.i. 


(#}  13  Co.  5x«    Cm.  £Uf.  514.    Moor 
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and  Beamonfs  cafe  (/),  and  many  other  cafes,  wherein  it  is  held  that      Stmon©* 
the  cftate  tail  is  not  extinguiflied.  Cwdmoee. 

Holt  Chief  Jujlice,  It  will  be  hard  to  make  it  fo  far  to  have  a 
continuance,  as  to  prejudice  the  intereft  of  a  ftranger,  efpecially  the 
reverfion  being  in  him. 

Curia  advifare  vult.  [k) 

(r)  9  Co.  138.  for  he  held  the  leafe  a£^aaUy  void  as  to 

{k)  In  Hilary  Term,  4  and  5  William  the  iffae.   S.  C.  i  Sailc.  33S.    S.  C.  Skin. 

and  ffiMVfy  the  judges  delivered  their  opi-  330.  he  differed  alfo  upon  fame  other  colla- 

ti\QSk%Jeriatim,  See  S.  C  Skin.  328  to  333.  teral  matters,  which  fee,  S.  C.  Carch.  257. 

and  judgment  was  given  for  the  defendant,  S.  C.  12  Mod.  31.  but  he  agreed  with  the 

S.  C.  4  Mod.  4^  Etbe,  Gregory,  and  other  three  judgef,  that  judgoient  Aould 

Do  LB  IK  Jnfikn^  held  that  the  iffut  in  tail  be  given  for  the  defendant,  S.  C.  Holt,  666. 

had  eleftion  to  avofd  or  affirm  the  leafe;  but  but  in  S.  C.  r  Freerti.  504.  it  is  laid  to 

that  the  coHufie  of  the  fine  had  not ;  but  have  been  thought  a  hardicafe. 
Holt  CiiefjuJIut  differed  upon  this  point. 


Farrers,  on  the  Demife  of  Vptony  againfl  Miller  and  others*     Cafe  a43, 
Hilary  Ternty  3  IVilliam  and  Mary^  Roll  693, 

•pjECTMENT  by  bill  in  the  King's  Bench :  wherein  the  i„ejeamciit,if 
^^  plaintiff  declares  on  the  demife  of  John  Upton  for  a  mefluage,  the  defendant 
twenty  acres  of  land,  ten  acres  of  meadow^  and  ten  acres  of  pafture,  \'"''^'  ^}^\ 
with  the  appurtenances  in  BrenchUy  in  the  county  of  Kent.     The  w^e  anc'^t  i- 
defendants  by  Arthur  Lake  their  attorney,  ven*  et  dicunt  quod  tenementa  mefnt^  he  need 
prad.  cum  pertinentiis  tenentur  de  Thoma  Culpepper  baronetto  ut  "?^  ****?  ^/findit 
atmanertofuo  de  Aylefokd  tn  com  prad,  quod  qutdem  manertum  fuam,forzU 
^y  et  a  tempore  cujus  contrarii  memoria  homin^  non  exijlit  fuity  de  an-  though  that  ia. 
iiquo  domintco  corona  domini  regis  et  dumina  regina^  quodque  tenementa  ^^^-^"J^t'  ' 
preed.  cum  pertinentiis  a  toto  tempore  fupradi^fo  placitat*  et  placita-  ptca^'bcing  re- 
iiliafuerunt  per  parvum  breve  domini  regis  et  domina  regina  de  reSfo  ceivcd,  is  good  j 
im  cwf^  mamrii  prad.  fecund^  confuetud"  ejufdem  manerii  prad.  et  non  ^f  ^*>^*^[i^ 
aliU ;  it  hoc  paratus  eft  voificare  prout  curia  hie  confide  unde  nm  ^f ffion^have 
inimdunt  quod  cur*  domini  regis  et  domime  regina  hie  placi turn  inde  refufedtoreceire 
€§gnofctre  veUetj  &c. — The  piaintifF  demurs,  and  (hews  for  caufe  *^ 
fuod  prad.  defendentes  in  placito  fuo  prad.  defender e  debuer*  vim  et  S.  C.  Salk.  2 17, 
tnjuf^  adfeipfos  perinde  partes  hutc  aSlioni  faciend*  fine  qua  defenftone  ^^^'  ^^^* 
vis  et  injur^  nee  hujufmodi  placitum  nee  aliquod  placitum  quodcunque  s.,C.  Holt  1x9. 
^five  dilatorium  froe  aliud  eft  bonum  feu  placitabi/e.    The  defendants  s.  C.  n.  Mod. 
join  in  demurrer,  "iev.  ,Sa. 

•  I  ARGUED /^r  the  plaintiff  Azt  the  plea  was  ill,  becaufe  here  is  hf^l^fj.  ^^' 
no  defence  at  all.  {a)    It  is  neceflary ;  for  he  ought  to  make  himfelf  Cro.  Eiis.  826. 
party  to  the  fuit,  and  he  muft  make  himfelf  fo  by  this  defence  of  the  f^^***  *^^' 
'  vim  it  injuriamy  before  he  can  plead  any  pica  at  all ;  if  th?  plea  be    "   '  ^* 

(«)  Co.  Ut.  127.  *  t  3^7  J 
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f  At^tiRs       in  dlfebility  to  the  plaintiffs  perfon^  as  «  vilUnagty'  he  muft  &y  A^ 

MiLLBt.     f^ndit  vim  ct  injur tam^  and  fo  is  L'tU  Sefl.  197.     It  is  true,  he  is 

not  to  make  a  full  defence  by  an  "  &c.*'  for  that  implies  uhi  it 

Suando  et  quomodocur'  conftderavtrit^  andfo  affirms  the  juriiciidion  (^), 
ut  the  other  he  ought  to  ufe.  In  Bro.  tit.  "  Defence^**  8,  trefpafs  for 
corn,  and  the  defendant  defends  the  force  and  injury,  and  demands 
judgment^?  fi/r/<7  cognojcere  vellety  &c. ;  fo  that,  (ays  the  bode,  he  fliaU 
defend  the  force  and  mjury  when  he  pleads  to  the  jurifdidion;  and 
Placito  9  and  1 1.  are  the  fame ;  (c)  and  further  note,  that  in  affize^ 
fcire  facias^  defendant  need  make  no  defence.  Br—ky  PL  12.  is 
expreis,  that  he  who  pleads  to  the  perion  (hall  defend  %nm 
et  injuria-^  though  he  ihall  not  iay  quando^  tec.  the  fione, 
Plac.  21.  If  full  defence  be  made,  he  cannot  plead  to  the 
jurifdidion,  becaufe  that  did  affirm  it,  Br9.  *^  Defence^*  4.  De- 
tinue of  charters,  defend^  vim  et  injur*  et  non  pluSj  and  di^  pleads 
to  the  Jury,  PL  5.  is  ancient  demefne  pleaded,  and  defence  of  the 
force  and  injury :  it  is  true,  it  is  not  neceflary  in  demand  of  cmm» 
fance^  becaule  ne  is  no  party,  Dyer  157.  And  in  trudi,  where 
nothing  in  certain  is  demanded,  but  the  writ  is  general,  no  need  of 
J  defence,  as  in  Dower.,  &c.     But  in  all  actions  where  procefs  of  out- 

lawry lies  it  is  neceflary  :  diis  is  the  ancient  form  of  pleading,  and 
the  w^t  of  this  we  have  (hewn  for  caufe. 

^  E  CONTRA  was  ur^,  diat  it  is  fometimes  with  it,  and  (bme- 

times  without  it,  and  m  RaJlaU  are  feveral  precedents  widiout  i^ 
and  in  ArderCi  cafe^  5  Co.  105,  the  record  is  without  it. 

To  which  I  ANSWERED,  that  that  cafe  is  reported  in  Oo.Eliz.  816; 
and  there  it  appears  that  Anderson  was  abfent,  and  only  Walmes- 
lEY  and  KiNGSMiLL  held  it  a  good  plea,  and  Warburton  e  con- 
tra^  and  there  is  no  judgment  in  it,  for  the  demurrer  is  waived,  and 
the  defendant  afterwards  pleaded  the  general  ifliie ;  which  fliews  die 
contrary  rather,  and  this  never  ftirred  in ;  now  we  have  demurred 
and  (hewn  it  for  caufe. 

Per  Curiam.  Here  is  no  need  of^;7r/,  for  the  plea  is  a  good  plea 
without  defence.  The  precedents  are  both  ways,  but  you  arc  not 
bound  to  receive  the  pica  without  it ;  as  in  cafe  of  outlawry  it  (hoiild 
he  fub  pede  ftgilliy  and  you  are  not  bound  to  receive  it  without  it,  but 
if  you  do  receive  it,  it  is  good  without  it. 

ApleathatUodt  Then  I  URGED  that  it  fliould  be  ^^  placitabilia^fuMt.**  BroumL 
Tx^f^'^i^'^  S7'  *s  "A«^"  and  fo  »s  Bro.  Jbr.  ^^  Ancient  demefne^*  2.  and  always 
w1S«5^y$  ^ws  pleaded.    By  the  Court  ^  tenentur^*  implies  the  reft  and 

mncintdm^it      well.  * 

Judgment  for  the  defendant. 

(^)  Co.  Lit.  127.  197.    Lutw.  9.  Glib.  that  in  all  diUtory  pletiti  except  fachat  m 

C.  B.  188.     1  Vent.  334.     4  Bac.  Abr.  to  the jurifdiffwtf  a  fitii  def^  mxA  W 

35.  made.    Per  Bullxr  7»/rk«  in  the  cafe  flf 

(r)  See  i  Ld.  Ray.  117.   Bayley^s  edit.  Tboanpfon  v.    Scockdalc,  HUarj  Teno^ 

«6te  (tf)  whexe  it  is  laid  10  be  now  ktcled  23  Geo*  }« 

Buih 
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♦  Bufh  againji  Calis.  Cafe  224. 

*  [  388  ] 
^OVENANT.     The  declaration  fets  forth  an  indenture  of  de-  On  a  covenant  in 
mife  of  a  mefluage  or  tenement  ct4m  pertimntiis^  except  two  •  *"»fe  excepting 
rooms  over  the  hall,  and  except  a  paffage  or  entry  as  then  divided,  i"t*"|^]J^^* 
and  liberty  to  wafh  in  the  kitchen,  and  alfo  free  pafTage  in,  through,  waA  in  the 
and  over  the  faid  hall,  kitchen,  &c. ;  that  the  term  by  mean  affign-  l^itchen,  and  a 
ments  came  down  to  the  defendant ;  that  at  the  time  of  the  demife,  ^f**^^"'  ^^^ 
there  was  a  paflage  or  entry  between  the  hall  and  kitchen,  in,  by,  tio?of  coI?enTOt 
and  through  which  they  ufed  to  go  to  the  kitchen,  &c.;  that  the  de-   *»«  «gainft  the 
fendant  evifted  the  faid  entry  or  paffage  by  crecSing  of  a  partition,  ^J!!^!ui^^ 
€t  fie  infregit  conventionem.    The  defeiwlant  demurs  ;  and  the  plaintiff  hiipffla^* 
joins. 

8.  C.  la  Mod. 
I  ARGUED  yir  the  defendant^  That  no  a£tion  in  this  cafe  lay  *4« 
upon  this  indenture,  for  here  are  no  words  of  covenant,  for  it  is  only  ^*'    *'^'** 
an  exception,  and  that  is  only  the  words  of  the  leffbr.     I  agree  that  s.c!  Saik.  196. 
die  words  *'  yielding  and  paying'*  may,  by   implication,  be  con-  Moore  553. 
ftrued  the  words  of  the  iefl"ee,  becaufe  he  is  a  party  to  the  deed,  and  m^.*"!  ^^^' 
the  thing  imported  in  thofe  words  is  an  z&.  to  be  done  by  the  leffee :  Comb.  163. 
this  is  not  fo,  but  merely  a  declaration  of  what  fliall  not  pafs ;  and  ^«»»^«  a6. 44. 
then  being  only  an  exception,  trcfpafs  lies,  and  not  covenant^  and  f,"^^'',**'* 
fo  would  his  remedy  have  been,  if  I  had  entered  into  the  chamber  i%  Mod!  24. 


excepted  :  if  it  be  an  exception  it  is  not  a  covenant,  for  if  a  grant  S'^nd.  3x1. 

be  of  lands,  except  a  dofe,  and  an  exprcfs  covenant  be  to  repair  dhc  ^*ij^  oj* 

premifles,  this  (hall  not  extend  to  the  clofe  excepted.     Lady  RuJfePs  35?^       '*' 

cafe^  HoLljb.     11  Co,  50,  51.     The  csSc  of  Pomfret  v.  Roicrofty 

I  Sound.  321.     5/V/.  431.  is  ftronger;  there  was  a  leafe  of  an  houfe 

except  one  yard,  and  the  ufe  of  the  pump  therein,  and  covenant  was 

brought  againft  the  leffbr  for  not  repairing  it,  but  permitting  it  to. 

be  deftroyed,  per  quod  he  could  not  ufe  it  Jecundum  formam  indentur^ 

fr^d^\  and  held  the  aSion  did  not  lie :  but  the  difference  in  dame  Rujfel 

V*   Guhvell,  More  553.     Cro.  Eliz.  657,   covenant  to  enjoy,  no 

breach  that  that  was  a  difturbance  in  the  occupation  of  certain 

land  excepted  out  of  the  demife,  becaufe  the  exception  excludes  it 

from  the  meaning  of  the  leffee  to  have  to  do  with  it,  though,  fays 

PbpHAM,  otherwife   where  a  way,  common,   eftovers,  or  profit 

aprendre  are  laved  or  excepted,  reaches  not  to  our  cafe ;  for  here  the 

piffage,  or  entry  itfelf  is  excepted  out  of  the  demife,  and  not  the  bare 

ufe  of  a  way  or  paffage,  and  confequently  trefpafs  lies,  becaufe  as  to 

tha .  we  are  mere  ftrangers :  then,  fuppofmg  covenant  would  lie, 

it  will  not  lie  againft  an  affignee,  becaufe  it.  is  only   an  implied 

covenant,  *  and  not  exprefs,  according  to  the  difference  between  an    »  [  jJa  1 

cxprefs  and  implied  covenant,  Cro,  Jac.  522.     Waters  v.  Dean  of 

Norwich^  2  BrownL  159,  i6o»    Dyer  257.     I  And.  iz.     i  Leon. 

179. 

But  PER  CtTRiAM,  vrithout  any  argument,  e  contra^  the  adion 
well  lieS)  for  it  i$  a  covenant  only,  and  the  cafe  of  tbe  entry  is  onlv 

C  c  3  referved) 
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rcfcned,  and,  it  concerning  the  prcmiffes,  it  binds  an  affigme ;  ft)r  it 
is  an  exprefs  agreement  of  the  parties  concerning  the  houfe,  and  diat 
(hall  bind  the  af&gnee. 

And  judgment  was  given  for  the  plaintifiF.  (^2) 


{i\  Vide  March  9.    Leflce  to  have  rvw-       fmttr  «. 
mm  hgmmm  mm  ^aemdt  m^reXf  Ice  co-       affignrr  txfom 
maundies  fcr  catdng,  &ci  aai  die  cife  of      to  ^  ~ 


aa  iflBfUed  awrnanc    NoTS 


Cafe  245. 

Infbrttatiofi  for 
czcortiog  dirers 
fium  of  money 
lor  paflage  in 
a  fcxTj  Jetmmdmm 
rsumfixdemmr' 


The  King  agtunft  Roberts. 

TNFORMATION  indie  King's  Bencb,  among  diepkasof 
-''  the  crown,  againft  the  defendant,  that  time  out  of  mind  there  was 
fuch  a  ferry  in  Denhigbjkire^  and  that  the  ufual  rates  for  all  the  time 
aforeiaid  were  two  pence  (br  a  man  and  horfe,  and  one  penny  half- 
penny for  a  fcore  of  (heep ;  and  that  die  defendant  fudi  a  da^  was 
poflefTed  of  the  faid  ferry  boat,  and  dcfignii^  to  make  unlawful  gain 
to  himfelf,  did  between  diat  day,  and  the  day  of  exhibiting  the  in- 
formation, extort,  take,  and  receive  of  divers  fulgeds,  diveis  fians 
for  paflage  in  the  ferry  boat  aforclaid,  exceeding  ^  latcs  aforefrid, 
VIZ.  SeturJum  ratam  fix  dtnar*  fr9  quMet  bomiru  et  equ§  €t  fw- 
tuer  denar*  pro  quelihct  vtgimti  Akglice  fcore  of  fiieq>,  &c.  On 
not  guilty  pleaded,  and  vcrdid  quoad  the  rates  for  (hcep)  guilty. 

I  MOVED  in  arreft  of  judgment,  that,  diis  information  is  too  un- 
certain :  it  mentions  not  what  fums  were  received,  but  orAy/kmm^ 
dkin  ratcm\  it  mentions  not  from  whom,  nor  how  many  times : 
that  no  adequate  hue  could  be  fet  in  this  cafe,  becaufe  not  laid  how 
many  fcore  of  (heep  we  took  for :  we  might  take  only  for  half  a 
fcore,  or  we  might  take  for  an  hundred  fcore,  which  wxnild  require 
different  fines  :  in  informations  and  indi<5bnents  there  is  (o  much  cer* 
tainty  required  zs  the  Court  may  be  able  to  give  a  proportionate 
equal  judgment ;  here  every  taking  is  a  feveral  offence :  here  JtM 
ccnftat  how  many  offence*.  In  die  cafe  of  Rex  and  Goidjhom  v, 
lyhiddrry  indictment  for  ingrc fling  divcrfis  citmuUs  grant  tritui^ 
ill,  becaufe  uncertain.  Upon  an  indictment  5  and  6  Ed.  6.  c.  5, 
fcr  erecting  divnfii  cctta^in  is  ill ;  nay  for  flopping  quandam  partem 
aqua  currcntisy  is  ill ;  2  Rclis  Ahr.  80.  in  SeaveWs  cafi^  Cro.  fac, 
324.  for  flopping  qucndam  J^artem  regia  i;/>,  ill,  beoiufe  not  fiud 
how  much,  HalUy's  cafi^  2  RoUi.  Mr,  81. 

•  Sir  William  Williams,  e  csr.tra.  Here  is  fufiicient  cer- 
tainty. It  appears  here  that  he  liath  taken  above  the  old  rates,  Si£ 
91.  In  die  cafe  of  Rex  r.  Lovcf^  he  took  fifty  (hillings  cohre  ^gku 
held  gccd ;  thefe  are  immaterial  circumfhmces.  In  Dyer  99.  Fre- 
^  [  39^  J  f^ntment  of  an  highvi-ay  out  of  repair /rti^y^^tt/ii^^f/yriiffiiiii,  good, 
becaufe  number  uncertain ;  fo  here,  he  took  from  all :  it  is  ♦rt  qm- 
liheij  &c.  for  every  fcore  of  (heep  he  took  fo  much.  TTic  par- 
livular  penons  need  not  be  named,  (or  they  are  unknown  to  the 

attoniejr. 
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I  Salk.  342. 

371- 

Stra.  497.  699. 

S49.  1246. 

»  Hak  P.  C 

1S2. 

a  Hawk.  P.  C 

32X.  332.  336. 

3  Com.  Dig. 

••IndiaiDeDt*' 

(G.J.) 

**  InfariDatioa** 
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attorncv.     In  John/on* s  cafe^  Cro.  Jac.  609,     He  was  indifted  on  ^^^ 

i^RicL  2.y?.  I.  r.  8.  for  that  the  common  price  of  oats  was  not  above  RoBiKxt* 
twenty  pence  J>ro  quolibit  modio^  that  he  being  communis  Jlabularius 
fold  diverfts  fubditis  infra  domum  manjionalis  m  Holborn  two  hun- 
dred bufhel  of  oats  for  two  (hillings  and  eight  pence  the  bufhel, 
contra  formamjlaiuti^  and  held  gO(^,  though  not  faid  what  was  the 
common  price,  though  not  faid  in  his  inn,  &c.  In  Sir  Edward 
LenthaPs  cafe,,  Cro.  Jac.  365.  Information  more  uncertain,  and 
held  good  ;  and  in  the  cafe  of  Bido  v.  Saunderfon,  Cro.  Jac,  440 ; 
and  in  Pcnn's  cafe^  Cro.  Car.  314;  and  divers  other  cafes,  &c. 

Holt  Chief  Juflice.  Every  feveral  taking  is  a  feveral  ofFence. 
How  many  feveral  ofFences  this  man  is  convifted  of,  we  cannot 
judge.  Suppofe,  an  indidlment,  that  between  fuch  a  day  and  fuch 
a  day,  he  beat  divers  of  the  king's  fubjeds  ;  this  is  not  one  com- 
plicated  offence,  confifting  of  feveral  fads,  but  feveral  ofFences 
jumbled  together :  is  he  not  to  be  fined  proportionably  to  the  num- 
ber and  value  of  what  he  took  and  frequency?  They  are  diflinft 
offences  :  a  man  may  ingrofs  magnam  quantitatem  Jiramnii  etfeniy 
yet  that  has  been  held  ill,  {a)  though  but  one  offence.  1  here 
ought  to  be  a  certainty;  and  1  think  judgment  muft  be  arrefted. 

DoLBiN  Jujlice.  Judgment  ought  to  be  arrefted,  we  know  not 
how  to  fet  a  fine. 

Gregory  Juftice  ad  idem. 

Eyres  Jufiice.  It  is  too  univerial.  Judgment  muflbe  arrefled.  (i) 

See  the  cafe  of  Martin  Van  Henbeck^  2  Leon.  38  ;  for  per  Eyres 
yufUce  that  is  ftronger. 

(«)  Cro.  Car.  381.  \h)   The  judgment  wat  ftayedf  S«  C.  4 

Mod.  103. 


Smith  againfi  Cudworth.  Cafe  246. 

^  OVENANTonan  indenture,  that  in  confideradon  of  two  i^  A.  covenant 
thouiand  two  hundred  and  fifty  pounds  to  be  paid  to  the  plaintiff",  ^  2*"'^j'/*^'^ 
as  afterwards  mentioned,  the  plamtifF  covenants  to  transfer  to  the  ^▼enant  to'ac* 
defendant,  his  executors,  or  fuch  as  he  fhould  appoint,  on  the  17th  of  cept  tbe  fame  in 
February  following,  thirty  (hares  in  the  ftock  of  the  linen  corpora-  ^  "^*J  "**?" 
tion ;  and  the  faid  Cudworth  covenants,  that  he,  his  executors,  ad-  IvSc'Sme'to 
miniflrators  or  affigns,  fhall  accept  the  fame  in  the  ufual  manner,  pay  the  money 
the  laid  17th  day,  and  eodem  tenure  folvent  the  money  aforefaid.  ceffa'^  f  "^a 
The  plaintiff*  avers,  that  upon  that  day  he  was  ready,  and  offered  "rMi*iaion  of 

covenant^  tx>  al- 
fadft  in  ■dual  transfer,  but  if  be  alledge  that  he  gave  9*  notice  that  he  was  ready  to  perform  hit  cov<Hi:)ttc« 
■Mi  offered  to  tranifcr  the  fame,  it  it  fufficient  \  for  the  covenants  being  tntiuJf  B.  is  liable  hr  not  pcHbi  n)- 
iog  hit  part  cy  pm  by  demanding  a  transfer,  and  being  ready  to  accept  the  ftocky  althoogh  A.  did  not  pr.  - 
ibrxii  hb  covenant  by  transferring  it.  S.C.  Holt  547.     a  Saund.  155.      i  Ld.  Ray.  124.    4  i3a:. 

Ahi'*i6>x7.    DougL  665.     t  £rpiQaft.Dig.  33}.    i  Term  Rep.  645. 

Cc4  t» 
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Suits         to  transfer  according  to  the  ufual  form,  and  diereof  gave  tbe  de* 
CvuZ'otiTM.    fcni»nt  notice ;  that  the  defendant  did  not  then  accept  nor  appoint 

•  r  ^01  1  ^^y  P^^^  ^  accept  the  fame,  nor  then,  or  at  any  time  afterward% 
^  ^^     '*  pay,  or  caufe  to  be  paid,  the  •  two  thouiand  two  hundred  and  fiftjr 

pounds,  but  the  (aid  ftock  to  accept  did  then  and  there  refbie. 
Et  fie  infregity  l£c. — The  defendant  pleads;  that  the  ufual  manner 
of  transrerring  is  by  ¥rriting,  entered  in  a  book  ibr  diat  piirpofei 
kept  under  the  hand  of  the  perfon  transferring,  and  the  ufual  man* 
ner  of  accepting  it  by  vnriting  entered  in  the  fame  book  after  iiicb 
transfer,  declaring  an  acceptance  %  that  the  pbundfF  did  not  transfer 
according  to  that  or  any  other  form,  by  reafon  whereof  die  defen- 
dant coidd  not  accept.  Et  hoc  parmus  eft  vtrificare.  Tlie  plain- 
tiff demurs. 

Mr.  Northey.  This  is  no  plea,  for  they  are  mutual  covenants, 
and  each  has  his  remedy  over.  The  defendant  ought  to  have  ten- 
dered his  money,  and  demanded  a  transfer;  (tf)  and  die  cafe  of 
Carter  v.  Taylor  here,  the  laft  term,  was  the  fame  in  eficd  widi 
this  :  the  like  covenant  with  this  about  Eaft-Indim  ftock;  and  tbe 
defendant  pleaded,  that  no  transfer  could  be,  but  to  a  merchant 
and  freeman  of  that  company,  and  that  he  was  neidicr ;  and  that  tbe 
plaintiff  had  not  transferred  according  to  the  indenture  afbrefiud,  and 
the  ufageof  the  company ;  and  judgment  for  the  plaindff,  though  the 
declaration  was  as  here,  only  with  a  paratus  fuit  it  ebtuUt  transfiar- 
red,  &c. 

See  Jones  t.  I  ARGUED  e  contra^  that  die  bceach  here  is  a  non-acceptance,  and 

Buckley,  Dcugi.  not  a  non-payment,  according  as  it  was   in  Carter's  cafu  then, 

^  L^  though  they  are  mutual  covenants,  yet  one  being  dependant  on  the 

*  '*^'*  other,  in  tnc  nature  of  the  thing,  and  the  firfl  a6l  being  to  be  done 

by  the  plaintiff,  their  declaration  is  ill,  becaufe  they  have  not  averred 
a  performance  of  their  pan :  if  it  appear  upon  the  whole  contexture 
of  the  deed,  or  ujyon  die  record  before  you,  that  the  intendoo  of 
the  parties  was  for  us  to  have  a  transfer  nrft,  or  that  it  muft  be  (b 
according  to  the  natural  neccffary  courfc  of  things,  then  they  have 
no  caufc  of  action :  now,  by  thw*ir  demurrer,  they  have  confe^d  die 
ufual  form  for  transferring,  to  be  as  we  have  alledged.  Befides, 
in  that  declaration,  they  alledge  not  any  transfer  at  all.  Now,  the 
nature  of  the  thing  befpeaks  the  necc/iity  of  a  transfer  firft ;  we  arc 
to  accept  the  thirty  fhares  transferred ;  it  can  be  no  other :  if  they 
arc  to  do  the  firfl  ad,  then  we  have  not  broke  our  covenant ;  if  the 
plaintiff's  default  difabled  us  from  doing  our  part,  that  is  a  good 
caufc.  In  the  fiift  place  he  is  bound  to  transfer  by  his  covenant 
without  any  demand  fi'om  us,  bccaufc  he  has  undertaken  by  fuch 
his  covenant  to  do  fo :  Fretivil  v.  Molinex^  Cro.  yac.  145,  J46. 
Chapman* s  cafy  Cro.  Car.  76.  Then  no  demand  being  nectary  to 
enforce  a  transfer,  he  ought  to  have  transferred  and  averred  it  done, 
♦  C  39^  3  before  he  could  charge  us  with  a  non-acceptance.  The  cafe  • 
of  Carter  v.  Taylor  was  different,  for  there  the  breach  was  non- 

(#)  z  Mod.  3^9.     ^  Co.  10.    Cro.  J*c.  6 15.    Coab.  565.    1  Satmd.  319. 

payment 
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payment  of  the  money,  and  the  money  might  have  been  paid,  Smith 
though  no  transfer  had  been  made,  and  then  an  a6tion  given  for  not  cudwo«t« 
transferring  ;  but  here  the  gift  of  his  breach  is  non-acceptance,  and 
that  could  not  be  but  upon  a  transfer.  Suppofe  he  came  to  Yhri 
to  us,  and  faid  he  would  transfer,  and  we  told  him  we  would  not 
accept,  this  could  not  be  a  refufal  to  accept,  becaufe. there  is  nothing 
to  be  accepted  but  the  thing  which  is  to  be  transferred,  and  con- 
fequendy  it  cannot  be  accepted  till  transferred.     Suppofe  tenant  for  , 

-  life  covenants  with  a  reverfioner  to  furrender  his  eitate  to  him  by 
deed  or  generally,  and  the  reverfioner  covenants  to  accept ;  in  an 
a£^ion  of  covenant  againft  the  reverfioner,  would  it  be  enough  to 
fay  that  he  offered  and  was  ready  to  furrender  ?     I  do  agree  that  the  ^^  Blickwell 
words  "  in  confideration  thireof'^  will  not  make  a  condition  prece-  ^'    *^  '  ^*** 
dent,  2  Sound.  156.  in  cafe  the  firft  be  a  negative  covenant,  becaufe  Thorpe  y. 
the  one  requires  a  continued  performance,  and  the  other  attaches'  Thorpe,  i  Salk. 
prefently;  but  where  both  are  capable  of  obfervance  immediately  or  iJJ*v*p!eftoi?* 
at  the  fame  time,  as  Brocas*s  cafe^  3  Leon.  219.     Lord  of  a  manor  Dougl.  66^ 
covenants  to  affure,  the  copyholder  in  confideration  of  that  covenant 
performed  promifes  to  pay;  no  aftion  lies   for  non-payment  till 
aflurance  made  :  now  though  in  that  cafe  it  be  faid  ^^  in  coniideration 
cpntent^  perfonnatJ"*  yct  here  it  quinches,  for  the  nature  of  the  thing 
implies  it :  it   is  generally  true,  where  there  are  mutual  remedies, 
^ere  is  no  need  of  averring   performance  on  the  plaintiff's  part ; 
othcrwife  where  the  fa£ts  to  be  done  are  dependant  each  on  the 
other,  as  here* 

But  PER  Curiam  our  plea  was  deemed  idle,  and  the  declaration   ' 
good. 

Judgment  for  the  plaintiff;  and  for  the  plaintiff,  fee  the  cafe  of 
Brag^  V.  Nightingale^  Stiles  140.  {b) 

(h\  See  tliecafc  of  Bhckwcll  v.  Nifli,  i  Stra.  535.     and  Clark  v.  Tyfon,   i  Stra.  504. 
i^pomt;  aa^l'ee  Boon  v.  Eyre,  H*  Bl.  Rep.  273.  notis. 


The  King  againji  Lord  Dover.  '  Cafe  247* 

I-I  ENR  Y   Lord  Dover    v^as    outlawed   on  an    induElment  Outiawyofa 
*^   for  treafon ;  and  he  brings  a  writ  of  error.  peer,  omminf 

^  the  addtttoH  oi 

his  barony,  it 

The  aflignmcnt  of  error  was,  et  fuper   hoc  Henricus  Baro   erroneous. 
DE  Dover,  qui pernomcn  Henrici  Dn'  Dover  utlaget" exijiit  in  s.c.Comb.18^ 
propria  perjfona  fua  venit  et  die  it  quod  in  record^  et  procefs^  prad.  ac  *  '"ft-  ^^S* 
ftiam  in  promulgatione  utlagaria  prad.  momfejlo  eji  erratum^  in  hoc  \^^    ^**'' 
^uod  dom.  Jacobus  Secundus  nuper  Rcx  Jnglia  per  literas  fuas  isid.  40. 
patentesfub  magna  ftgillo  fuo  JngUa  gereni"  daf  apud  Wejlm.  13  die  LJt.  Rep.  81 


\  fui 


Mail  anno  regni  fui  primo  quy  idem  Henricus  hie  in  cur*  profer  r^^Ii^**^*  '°** 


quy  idem  Henricus  hie  in  cur*  profer  c!IJj|J*J*  ' 
Baron'  ♦  de  Dover  per  nomen  Henr*  ,*stra.  iti 


^navit  eundem  Henricum  Baron'  ♦  de  Dover  per  nomen  Henr*  7stia.  IVo. 

2  *Jtra.  850. 
Ld.  Ray.  303,  509.    a  HawJc.  P.  C.  icjp.  271. 

«         •  *[.393J 
Baron* 
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Baron'  oe  Dover  in  conC  KANTiiE,  unde  exquapr^.  Henri- 
cus  Baron'  de  Dover  prad,  in  record*  procefs*  it  promulgatitm 
utlagar*  prad.  non  mminatur  Baron'  de  Dover,  nee  babet  in 
eijdem  alif  Jufficieni*  addition*  five  tittdum  ideo  in  /v  manifeft^efi 
erratum* 


Inaiccoriof  Erratum  EST  ETihU  in  boCj  VVL.  quod  nsn  conftot  per  record^ 

^^'^t""**  /r^rf.  ipfumprad.  Heskic.  fore  uilagaf  per  judicium  C9ronator^^  nee 
jud^eotwu     per  cujus  judicium  utlagat*  fuitproutper  leges  bigus  regni  AngUm 
gives  by  THs     con/iare  debuijfet^  ideo  in  eo  mamfefte  e/f  erratum. 
C0KOKSB9  ex- 
cept it  be  in  L^tdm,  where  it  it  given  by  tkb  kbcokdik.  ■■  i  Inft.  49.    3  Inft.  31.    Co.  Lit. 
o&l.    Dyer  317.    4  Tenn  Rep.  52 !•    8  Co*  126. ;  Cro.  £112.648.    2  Hswk.  634* 


In  •  record  of 
eotlawry  in 
Lmdm,  it  it 
lUBdent  if  it 
sppeu-thata 
€AfiSt  ifliiedto 
the  county 


Erratum  est  eti am  in  hocj  viz.  quod  tempore  indiQammC  et 
procefs*  prad.  locus  refident*  prad.  Henr'  /uit  apud  parocV  Sti. 
Jacobi  Wejlm.  in  conC  Middlesex  et  non  in  civitat*  L.  vel  aftbi 
extra  pr/ed,  com*  Midd'  et  quod  nullum  breve  de  capias   unquam 

.««w..«.  «»ar»w/  viceconi  C9m*  'hAmDLZSEX  prad.  fuper  indi^ament*  pr^d. 

where  the  party  pTout  per  flat*  bujus  regni  Anglue  emanajfe  debuit  ideo  in  eo  manifeft^ 

if  named.  eft  erratum. 

S  Hen.  6.  c  10. 

Sttiindf.  67.    Uak*f  Sum.  209.    Riftal  304.    a  Hawk.  P.  C  433.     2  Hale  P.  C.  195.     3  Term  R^ 

502* 

General  erron.  Erratum  EST  ETIAM  in  hocy  VIZ.  quod  per  record*  et  procds* 
prad.  apparet  eundem  Henr'  utlagat*  ejje  ubi  per  legem  terr^  nullum 
judicium  utlagat*  verfus  eundem  Henricum  fuperinde  promu^ari 
fiu  aliquis  procejfiis  verjiis  prad  Hesk*  fuper  indi£lament*  preaLJieri 
emanari  feu  adjudicart  debuijfet  ideo  in  eo  manifefto  eft  erratum  it  boe 
paratus  eft  verificare  unde  petit  jud^j  fef r. 

Note  that  the  (aid  judgment  was  reverfed,  for  the  first  error 
ai&ened,  viz.  want  of  a  true  addition  according  to  die  ftatute 
I  Sen.  5.  c.  5.  As  to  the  second,  that  is  none,  becaufe  in 
London^  and  the  pradtife  there  is  always  different.  As  to  the 
third  quer*  the  ftatutes  6  Hen.  6.  c.  i.  and  8  Hen.  b.  c.  lO. 


.Cafe  248. 


a  plaint  in 
cJMlnient  in  an 
inferior  court  it 
good  without 
ftating  for  what 
houfe  or  land. 

Ante,  338. 
iTermRcp.  II. 


Radford  againft  Taylor. 
Trinity  Term^  3  IVilL  3.    Roll  352. 

17  RROR  to  rcverfe  a  judgment  in  ejectment  in  cur*  regis 
^  coram  ballivis  et  civibus  civitat  Lincoln*.  General  error  at 
Hgned. 

I  ARGUED  that  it  was  erroneous.  The  plaint  was  dt  placit§ 
tranfgrejjionis  et  ejeSiione  firma  ad  damn*  querentis  viginti  Itbraf  i 
I'hat  it  was  too  unceruin ;  that  tbe  plaint  in  thofe  courts,  is  in 
nature  of  an  original  here  above ;  and  that  it  (hould  have  mentioned 
what  houfe  or  land}  here  it  is  not  (aid  firma  fua.^^Sed  non  alio* 
catur. 

4  Thca 
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Then  I  URGED  that  the  judgment  was  erroneous,  becaufe  it  was      Radfoep 
quod  recuperet  termln*  fuum  prod.  ^c.  et  damt'fuum  prad.  i^c.  nec^-      Ta-m^o v 
non  quinque  libra s  eidem  querenti  ad  requifttiorC  fuam  pro  mijis  et  judgment  in  «a 
cu/lagiisfuis  prad.  per  eandem  cur^  hie  de  incremento  adjudicat\  (f^c.  inferior  court  hi 
and  doth  not  fey  circa  fe^am  fuam  prad*  as  are  all  the  precedents  cjeament «« to 
here;  and  inferior  courts  are  more  prccifely  bound  to  obferve  the  M^TfomaSi* 
true  ancient  and  legal  forms,  efpecially  in  judgments ;  and  for  any  damages  and 
thing  appears,  it  might  be  cofts  in  another  fuit ;  and  I  cited  the  cate  coft*>  &«•  is 
of  Crible  v.  Orchard^  Styles  164.     Error  on  judgment  in  debt  in  fSSfnl^rii^^r- 
Barnflaple  Courtj  and  feveral  exceptions  moved  and  over-ruled;  tamfaam. 
and  Rolls  upon  reading  the  record  at  laft  found  this,  and  it  was^  *  f  304  1 
allowed  per  Curiam,  and  the  judgment  accordingly  reverfed. 
But  PER  Curiam  non  allocatur. 

Then  I  urged  another  exception,  that  the  placita  was  of  a  %'l^rtit 
court  held  before  fuch  and  fuch,  fecundum  confuetud'  civitaf  prad.  ft^JJ*3^"* 
a  ternpore  cujus  contrarii  memoria  hominum  non  exi/lit  ufttaf  et  appro-  authority  of 
baf  in  eadem  acjuxta  libertat'  et  privik^  di^a  civitat'  per  diverfas  ^'^Moremrt 
chartas  regias  inde  confeSi*   concefs*  et  confirmaf  \   that  it  was  m-  ^d*bihby  ^ 
confiftent  and  contradictory  that  they  ihould  hold  one  and  the  fame  charter  ukAfr^ 
court  by  cuftom  time  out  of  mind,  and  by  charter  both;  if  it  had  M^>^ 
been  confirmat'  only,  it  were  well  enough.     Per  Holt  Chief  Juf--  ^^^  395-  «*fc 
tice.     That  has  been  an  exception,    lout  Eyres  Jujiice  feemed  sSci  131. 
to  incline  it  was  well  enough. 

But  this  was  not  much  confidered,  becaufe  the  writ  was  quaihed,  Variance  fce- 
the  writ  being  coram  ballivis  et  civibus^  and  the  record  coram  ballivis  l^TSje'm^ 
fenefchallo  et  communi  clerico  civitat\  ^^^^^  ^^^ 

1  Term  Rep.  340. 

Tallent  againji  Jermyn.  Cafe  249. 

UUMFRIDUS  TALLENT  ^^»*  queritur  de  Johanne  «7/my«-and 

*  -*  Jermyn  in  cafufur  affumpfiu  et  prad.  Joh an.  per  E.  H.  att*  j'^"^"  *"  . 

fuum  venit  et  defendit  vim  et  injur*  et  petit  jud*  de  billa  prad,  quia  but  i7a  drfwi^* 

dicit  quod  ipfe  nominatur  et  vacatur  per  nomen  JortANNis  Germy  et  dantin  pleading 

per  idem  nomen  a  tempore  nativitatis  fua  femper  cognit*  et-vocaf  fuit  f"^*i/^^^'**f' 

ABsqufi  HOC  quod  ipfe  vocatur  per  nomen  Johannis  Jermyn  feu  «  aforefaid  j! 

per  idem  nomen  cognit'  et  vocat*  fuit  et  hoc  paratus  eji  verificare  unde  "  comei  and  de. 

petit  judicium  de  billa  prad.  et  quod  billa  ilia  cajfetur.     The  plain-  ''  I^^\t^'l^ 

tiff  demurs.  «  .foitfaid  j. 

And  PER  Curiam,  they  are  different  names.     But  the  plea  is  ill,  «  pleaded  *by" 
becaufe  he  does  not  fay  quod  Johannes  Jermyn  verfus  quem  billa  **  the  name  of 
prad.  t^c.  venit  et  dicitj  but  fays  et  prad.  Johannes,  &c.  which  *|  ^^  J®JJ" 
PER  Curiam  is  ill,  though  the  printed  precedents  in  Thompfon  are  ««  scc.**^hc  ** 
as  above:  and  judgment  was  aiven  for  the  plaintiff,  quod  refpondear  thereby  admita. 
ulurius.  '    ^  y  ^t         Jlf  f^^^^ 

S.C.  Comb.  188.  S.  C.  Garth.  207.  S.  C.  Lilly  Ent.  509.  i  Keb.  105.  2  Keb.  437.  Cro.  Eliz.  8$« 
198.  257.  Brook  «  Mifnomer''  44.  48.  58.  a  Roll.  Rep.  215.  3  Bac  Abr.  624.  i  Hale  P.  C.  17^ 
S.  R.  H*aS6.    Raft.  £aC  29.    Herns  Fl.  9.     3  Bac.  Abr.  624. 

Saunders 
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Cafe  ft5a  SauDders  againfl  Vigor. 

^  [  395  J 

Amiiiferior         C  R  ROR  oo  jiK^ment  in  BrifiJ  cmri^  and  I  mtGEO  the  ex- 
JS^wLm  cqmon  of  their  courts  bcii^  held  by  cmfimm  and  cbmrUrj  both; 

Wdikyfl^lM    according  to  A/Zri  131.    £«i/ jimi  «2fac«tar .-  and  judgment  affinncd* 
^0i4  ckniBr. 


Cafe  251. 


Crabb  agahffi  Bowdler. 


A4edMti«  p"  RROR  on  judgment  in  Brijtd  Cwrt.    An  i'mUiiatus  for 
Mtfef^!!^  ^'^^"^  '^'^^  '^J^  ™^  ^  ^'^^Z  be  was  indebted,  and  at  Brifiii 

ftu  aad  JSr  he  promifed,  but  it  is  not  &id  ituT  wndif.     And  held  iO,  and  juc^ 

v«ed  flMift  ftitB  mcnt  reveiied* 

nit  vbftf  wtxt 

ioU  vithui  the  jfUiiiaiop.         ■      6  Mod.  M).    Salic  404.    1  Saoaa.  73*    1 WUC  li.    »  L4.  JUj. 

1310.    %  Stta.  Say.    Covp.  iS.  and  fee  the  cafeof  Ticw  t.  Wad,  i  Tcna  R^  151.  accord. 


Cafe  252. 


If  aaofcrifcr 
ddivcraa  ac- 
coDDt  to  two 
juitices  paifoaot 
to  43  Elis*  c  2. 
C  2«*4.  thqr 
^caiiaot  commit 
him  becaofe 
fnch  account  Is 
not  fuffideody 
particular  or  to 
their  fatUfac- 
tiofu 
Carth.  152. 

5  Mod.  179. 

6  Mod.  77.  97* 
Foley  2o. 

See  I  Vol. 
BeU\Poof 
Lawi  by  Mr. 
Cool!,  page  258. 


The  King  againfi  Carrocke. 

'T^  H  E  defendant  was  committed  by  the  mayor  and  an  alderman, 
^  two  jufl  ices  of  peace  ofTaunte/ij  by  warrant,  reciting  that  he 
and  three  others  had  been  overfeers  of  the  poor  of  the  parimof 
within  the  borough,  and  duly  fummoned  to  appear  that  day  to  fliew 
caufe  why  they  IulA  not  rendered  an  account  of  monies  received  and 
paid  by  them  to  the  ufe  of  the  poor ;  that  the  defendant  had  appeared 
before  them  ti%*o  juftices  of  the  peace,  and  being  demanded  to  give 
a  juft  and  true  account  of  all  fuch  monies  as  had  been  received  and 
paid,  he  had  only  produced  an  account  in  grofs  of  his  receipts  and 
pa)Tnenrs,  and  refufcd  to  give  a  particular  account,  or  to  produce 
his  books,  by  which  he  received  the  monies  on  rates  aflefled,  &c. 
and  alfo  a  particular  account  to  whom  he  pid  fuch  money  charged 
in  grofs :  and  therefore  they  believed  fueh  account  to  be  no  account 
according  to  43  £liz.  c.  2.  f.  4.  {a)  and  the  (aid  defendant  hath 
refufed  to  give  any  other  account,  they  therefore  commit  him  to  be 
detained  until  he  (hould  make  a  true  account  before  them,  or  two 
other  juflices  of  the  peace  for  that  borough. 

And  upon  an  habeas  corpus  he  was  here  difchargcd  per  tot  am 
Curiam,  becaufe  the  judices  had  no  authority  to  commit  in  this 
manner  by  the  flatute  of  43  Eliz*  ^  2.  for  that  an  account  was 
confefled  to  have  been  rendered,  &c. 


Ij)  See  the  17  Geo.  1.  c.  38. 
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♦  Delbyc  againft  Proudfoot  and  others. 

PROHIBITION.  The  defendants  had  fubfcribea  a  poUcy 
ofojfuranci  to  the  plaintiff,  and  a  lofs  happening,  the  defendants 
were  fued  at  law,  and  declaration  delivered.  Thereupon  the  defen- 
dants fummon  the  plaintiff  before  the  commiffioners  for  determin- 
ing of  policies,  the  fame  being  made  in  the  office,  pretending  that 
the  (aid  policy  was  had  and  procured  hy  fraudy  and  endeavoured  to 
have  the  policy  delivered  up  by  order  of  the  commiffioners  there, 
according  to  43  Eliz.  c.  12  \  the  14  Car.  2.  c.  23 ;  and  19 
par.  2.  c. 

Thereon  I  moved  for  a  prohibition  on  a  fuggeftion  of  this  mat- 
ter, for  thefe  reafons,  that  they  have  no  jurifdidion  in  this  cafe ; 
that  fraud  and  no  inttrijl  annuls  the  policy  at  common  law  \  {a) 
that  It  is  good  evidence  upon  the  general  imie ;  that  we  had  our 
a<5tion  on  the  policy  here,  and  fo  a  jurifdi£tion  was  attached;  that 
this  method  would  deprive  us  of  our  evidence  at  law,  viz.  the 
written  policy ;  that  this  would  ered  another  court  of  equity  in 
confequence  to  controul  fuits  at  law :  befides,  that  they  had  no  au- 
thority in  this  matter  by  the  a£b  of  parliament ;  that  mat  fummary 
method  therein  prefcribed  without  trial  by  jury,  was  never  intended 
further  dian  the  relief  of  the  injured  againft  the  infurersj  and  being 
fuch  a  law,  was  not  to  be  extended  further  dian  the  words;  that  the 
mifchief  recited  was  trouble  for  the  infured  to  fue  every  feveral  in- 
furer  diftindly ;  that  though  the  purview  be  general,  to  hear  and 
determine  caufes  arifing  upon  policies  of  affiirance,  yet  feveral  other 
daufes  {hew  the  intent,  as  that  upon  appeals  the  party  grieved  (hall 
firft  iatisfy  the  decree,  or  at  leaf^  depoAt  the  monies  decreed  in  the 
commiffioner's  hands,  which  plainly  means  the  affurers  to  be  appel- 
lants, and  upon  fuit  fo  brought  before  them  by  the  affiirers  upon 
appeal,  the  chancellor  is  to  award  double  cofts ;  that  any  other  con^ 
firu^on  would  make  a  clafhing  of  jurifdidions. 

And  we  had  a  rule  for  a  prohibition  unlefs  caufe,  and  to  fby  in 
the  mean  time. 

But  they  never  moved  it  again  s  and  fo  my  client  was  quit  of 
diem  there* 


Cafe  253. 
♦  [  396  ] 

The  court  of 
commiffionert 
of  policies  of 
infunnce  only 
extends  to  foitt   ' 
by  the  mjitrtd 
againft  At 
underwnliri% 
and  therefore  if 
on  a  fuit  com- 
menced at  lair 
igainft  umdirm. 
vfrtten  they 
fummon  the 
sflured  to  ap- 
pear before  thif 
courty  on  pre- 
tence that  the 
policy  was  ob- 
tained by  fraudy 

APROMXBl- 

TioH  ihallfo- 
Stiles  166. 
a  Sid.  121. 
4  Bac  Abr.a5i. 
3  Bl.  Com.  75. 
Lex  Mercatoila 
291* 

The  Introduc- 
tion to  Mr. 
Park's  Law  of 
Infuraacey  zlii« 


(tf)  See  ft  BU  Com.  460. 
and  Park  on  lofuraaces.  1 74. 


I  Black.  Rep.  594.      3  Burr.   1909.    DougU  317. 
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The  Fourth  of  William  and  Mary, 

IN 

THE    king's    bench. 


-S/r  John  Holt,  Knt.  Chief  Jujiice. 

Sir  William  Dolben,  Knt.    T 

Sir  William  Gregory,  Knt  A  Juftices. 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knt.  Attorney  General. 
Sir  John  Somers,  Knt.  Solicitor  General. 


The  King  againft  James..  Cafe  154. 

INFORMATION  for  peijury  in  an  affidavit  in  the  Common  inpcijar^:  the 

Pleas,  made  before  the  commiffioners  in  the  countxy,  in  a  cer-  eupims^  vftrrant^ 

tain  caufe  depending  there.    The  defendant  was  tried  before  £yr£S  ^'^^^n^*" 

^ufttce^  and  convicted,  and  feveral  exceptions  arifing  upon  the  evi-  S^tcaafe  wu 

dence,  he  flopped  the  foftea  till  the  opinion  of  the  Court  was  had  upon  dependins*    , 

motion.  Cowp.  66.  * 

Dougl.  41. 

First,  The  proof  of  a  caufe  depending  was  only  a  capias  and 
warrant  thereon,  and  affidavit  filed  and  allowed. 

SECONDLY,  I  urged  another  exception,  that  there  was  no  proof  inpeijufy,oo 
that  the  party  (before  whom  the  affidavit  was  fworn)  was  a  commif-  *"  ifidtTitbc- 
fioncr,  and  held  that  it  need  not,  unlcfs  you  difprovc  it  on  the  other  fi^,  wTm^ 

£de«  thorityiieedfiot 

S*  C.  Garth,  aso.    S.  C.  Holt  2S4.    Doagl.  256.    x  Ttxm  Rep.  69, 

T^HIROLY,  That  the  proof  was  only  by  coj^  of  an  affidavit,  and  Copy  of  an  affi- 
ao  proof  that  it  was  the  defendant's.  <*«V«  ©n  which 

^  '    pei^aryit  affign- 

edy  is  good  evi* 
denoe  on  proof  of  its  having  been  examined  with  the  origbal  on  the  file;  without  prodocingthe  peribnt 
who  took  it  to  prore  tbe>r#r  or  the  idtnt'p  of  the  prifonen.     ■  %  Burr.  1 1S9.  Caiet  in  Crown  Law  4S. 

I  URGED) 
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I  URGED,  diat  this  is  a  dangerous  pradice ;  any  man  might  be 
reprcfemcd ,  a  falfe  oath  may  be  fvrom  by  anocfaer  man  in  my 
mme. 

And  PER  Curiam  the  affidavit  being  of  die  defendant  in  die 
caufe,  and  ufed  by  him,  upon  motion  in  court  it  is  enough  ;  odier* 
wife  if  not  fo :  but  a  copy  of  an  affidavit  only  produced  againft  a  man 
without  proof  that  he  made  it,  ufed  it,  or  was  eoocerned  in  tins. 
caufe,  that  would  be  inlufficient. 

Judgment  for  the  king. 


Cafe  255. 
•[398] 

If  a  ftjcate 


^fimee  and  pre- 
icfibc  a  partjctt- 
lar  method  o£ 
jfun'ttmtait 
tiie  mctlKid  f9 
pffefcTsbed,  and 
■oc  the  €o0moo 
few  method  hj 

Bc  purfncd. 
S.C.4Mod. 

S  C.  Caitii. 

&63. 

7  Co.  3<L 

%  Roll  Abr.  84. 

247-  ^9«- 
V  Mod.  34. 

iSaund.  249. 

4  Mod.  86. 

±  Riwk.  P.  C. 

1  Ld.  Ray.  347. 

3  Com.  I>i{. 
501. 

4  Com.  Di£. 
7X. 
¥itsf.47. 

3  Bac  Abr. 

f  7-  "01- 

4  Bac  Abr. 

1  Barr.  Rep. 

^^       « 
X  Burr.  Rep. 

C<^p.  SM-  ^5^ 
3  Term  Rep* 

44*- 


The  King  againft  Marriott. 

tNDICTMENT  diat he  kept  a  common  alc-houfe  widiooC 
^  licenfe  contra  formamjiatuti.  On  Not  guilty  pleaded,  there  was  a 
verdi&  for  the  king. 

I  MOVED  in  arfeft  of  judgment  that  no  tndidment  Ees  \  becaufe 
it  is  a  new  offence  creat^  by  a  particular  fiatute,  and  a  particular 
method  appointed  for  the  conviction  and  punifhing  of  it:  at  com-* 
mon  law  any  man  might  keep  an  ale-houfe,  and  might  USL  beer  or 
ale,  out  of,  or  in  his  houle  at  pleafure,  and  there  was  no  law  to 
reftrain  than;  thoueh  as  to  inns,  fome  opinions  hare  becn^  that 
licenfes  were  necelUry,  as  Croice  Jufiice  and  fome  othos  held, 
I  Bulftr.  109.  Contrary  is  GM.  345.  and  2  RMi  Abr.  84,  that 
no  indidment  lies  at  common  law  for  eroding  an  inn  without  a 
licenfe  ;  it  is  true,  they  may  be  punifhed  as  nuilances,  if  in  incon- 
venient places.  In  the  rdblution  concerning  inns  in  19  June^ 
22  J  tie.  1.  it  is  refolved  that  any  might  erect  an  inn  without  any 
allowance  or  licenfe,  and  any  man  might  keep  an  ale-houfe  before 
the  ftatute  of  5  and  6  Edw.  6.  c.  25.  as  at  this  day  any  man  nuqr 
fet  up  hackney  coaches  for  hire,  or  ufe  any  trade  not  prohibited  by 
5  Eliz.  c.  4.  Now  where  a  particular  method  is  prefcribed,  that 
is  to  be  purfued,  and  no  other.  By  the  5  and  6  Edw*  6.  c.  25. 
the  juftices  have  power  to  remove  and  put  away  the  common  fell- 
ing of  ale  and  beer  in  ajiy  fuch  places  as  they  (hall  think  fit,  and 
none  (hall  be  admitted  or  fuffered  to  feU,  but  fuch  as  (hall  be  li- 
cenfed,  &c.  giving  recognizance.  By  fecL  4,  if  any  perfon  ihaU 
do  it  of  his  own  authority,  two  juftices  ihall  commit  tor  three  davs, 
and  before  deliverance  the  laid  juftices  (hall  take  recognifance  not 
to  fell  again  :  then  he  is  to  make  a  certificate  to  the  fcftions,  which 
(hall  be  a  fufiicient  conviction,  and  there  they  are  to  aflefs  forty 
ibillings  fine.  Now  it  is  plain,  this  method  can  never  be  obferved 
qpon  an  indictment,  and  the  makers  of  this  l;iw  ne\'er  inteixkd 
fuch  a  profecution ;  here  are  no  negative  words,  but  only  by  way 
of  prohibition  to  the  juftices  not  to  fufFer  any  without  licenfe :  die 
firft  gives  them  authority  to  remove  and  put  away  from  fuch  places 
as  they  ftiall  think  fit ;  then  it  is  faid  none  ihall  be  fuffered,  which 
is  a  prohibidon  on  the  juilices,  not  upon  the  party :  then  die  third 
ftatute  (hews  it  plain,  for  diere  where  order  is  taken  about  inquiry 

iojto 
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into  the  breach  of  the  recogniiance  for  keeping  an  orderly  houfe,  l^ina 
it  is  &id  «  by  prefentmcnt  or  otherwifej*  now  here  in  this  claufe  Ma»riott. 
is  no  fuch  thing.  Then  ♦  for  3  Car.  i.  c.  3,  there  it  is  to  be  on  ^  ^  m 
view  by  the  mayor,  juftice^  or  h«d  officer,  on  oath  of  two  witneffes  *•  399  J 
before  him,  and  the  penalty  to  be  levied  by  the  conftable  upon  war* 
rant,  and  die  words  are  only,  ^  if  any  penon  or  perfons,  &c.''  and 
no  negative  words  at  all.  In  Pabner^s  Rep.  388.  by  Haughtbit 
yuftici^  a  man  cannot  be  indi£led  for  keeping  an  ale-houfe  without 
Iicenfe,  for  the  ftatute  5  and  6  Eiw.  6.  c.  15.  is  that  they  ihall  be 
committed,  and  the  juftice  fhall  dierefore  imprifon  the  party;  and 
2  Rolls  Rep.  398.  is  the  fame.  Caftle*s  cafe  on  18  Hen.  6.  c.  1 1.  in 
Cro.  Jac.  643.  and  2  Rolls  Rep.  247.  is  exprefs ;  it  was  an  indi£fanent 
for  taking  on  him  to  be  a  juftice  of  peace,  not  having  lands  to  fuch  a 
value,  and  the  iame  exception  taken  as  here^  becaufe  the  ftatute  ap- 
points a  penalty,  which  is  to  be  recovered  by  biUy  plaint^  or  ijv/or* 
matiofiy  and  therefore  not  by  indiffmentj  becaufe  no  offence  before  ; 
and  the  court  was  all  of  opinion,  that  \iiiere  a  ftatute  infli£b  a  pe- 
nalty for  the  doing  of  a  thing  thkt  was  no  offence  before,  and  ap- 
points how  it  fhaU  be  recovered,  it  fiiall  be  punifhed  by  that,  and 
no  other  means;  not  by  indictment;  and  that  ftatute  is  precifely  as 
this,  that  none  ftiall  be  affigned,  &c.  It  is  one  of  the  refdutions 
upon  the  cafe  of  penal  ftatutes,  7  Co.  36.  That  every  a£fc  which 
gives  a  new  penalty,  ought  to  be  purfu^  ftri&ly,  both  in  the  pro- 
fecution  and  levying  of  it,  according  to  the  method  prefcribed  by  ^ 

the  ad :  and  in  Plowd.  206.  Stradlm^s  cafe^  it  is  allowed  as  a  rule^ 
when  an  ad  of  parliament  gives  power  or  intereft  to  a  particular 
perfon,  that  particular  defignation  is  exdufive  of  any  other ;  the 
like  cafe  was  here,  in  Eafter  Term,  2  Jac.  %.  Rex  v.  Joicej  an  in- 
didment  for  keeping  an  ale-houfe  without  Iicenfe,  and  Sir  Hekrv 
PoLLEXF£N  moved  then  as  I  do  now,  to  arreft  the  judgment  for 
thefe  and  the  like  reafons,  and  the  judgment  was  arrefted  i  befides, 
this  is  to  ii>(Iid  a  greater  penalty ;  for  the  charge  of  trying  an  in- 
didment  is  more  than  the  penaltv;  perhaps  it  may  be  more  juft  and 
fair  for  trial,  but  the  other  is  le(s  expenfive ;  and  that  may  be  the 
reafon  why  this  law  doth  not  mention  indidment*  Objectiok. 
Crafion*s  ca/e^  iMod.  34.  Sid.^yj.  againft  a  nonconformift  for  refid- 
ing  in  a  corporation;  but  that  was  Zachary  Crafton's  cafe\  for  there  it 
was  to  be  by  bill,  &c.  {a)  Here  are  claufes  tHat  particularly  feem  to 
reftrain  it  to  this  method,  vi%.  Committed  till  he  give  recognizance, 
which  the  juftice  is  to  certify ;  which  this  court  cannot  execute.  In 
Rex  V.  Bakery  Hilary  Term,  24  Car.  2.  in  3  Keble.  io6,  for 
wages  gone ;  that  feems  to  the  contrary ;  but  CaftU^s  cafe  is  as 
ftrong  an  authority  for  me ;  and  I  know  of  no  judgment  *  ever  had  ♦  [  40O  J 
in  this  cafe,  but  that  of  Joyce.  This  hath  been  rarely  pradiifed, 
which  fliews  the  current  opinion  to  have  been  againft  it  Rex  v. 
Fawkner^  2  Keb.  501.  was  one,  and  Saunders  took  exception, 
becaufe  not  faid  cont^  form'  Jlatuf  and  qualhed ;  but  this  queftiga 
could  not  happen  there,  becaufe  upon  the  ftatute. 

Holt  Chief  Juftice  cateris  confentientibus^  let  it  ftay. 
id)  This  cafe  it  denied  to  be  lawj  fee  i  Mod.  34. 

Vi)i.l  Dd  Eyii. 


i 
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Kme  Eyhes  Juftice.    It  cannot  be  maintained  I  doubt,  {b) 


Makbiott 


(l)HdLT  Chtefjwfiice  wti  ofoptnioa  thjt 
tbe  iodidmoit  wooM  lie  i  bvtDoLBiy  and 
£TREft  Ju/licn  were  %>f  a  differcnc  oplnjoo, 
S.  C  4  Mod.  14^  I  and  therefore  the  in- 
didmcnt  was  quaihed,  S.  C.  Carth.  a63. 
This  point  ho«veter  feems  to  be  icttkd,  for 
Cr^tmt  cdje  has  been  denied  many  6incsy 
Fitsg.  47.  1  Burr.  543.  and  in  the  cafe 
of  Rex  ▼.  Penfaz  it  was  determined,  that 
vbcfc  a  ftatute  creates  a  mw  ^itmu  and 
appoints  certain  particular  rencedies,  of 
which  0U  imMOwKMt  is  not  one,  the 
particular  remedies  appointed  by  the 
ftatute  can  alone  be  purfued,  i  Bar. 
K.B.  117.  S.  C  a  SefL  Cafes,  172. 
Rex  T.  Wright,  1  Burr.  544.  and  on 
this  principle  :t  was  determined  in  the  cafe 
of  Stephens  r.  Watfon,  that  an  indidment 
will  not  lie  00  the  ftatu»s  of  i  Jac  i.  c 
^  and  3  Car.  i.e.  3.  for  keeping  an  ale- 
houfe  uithoot  Itcenie,  for  it  was  no  otfence 
at  common  law,  1  Salk.  45.  for  wherever 
m  mtw  •ffcmct  is  created  by  ftatut^,  aiui  a 
f^isi  jur'ifdiffmm  out  of  tiie  courte  of  the 
common  law  is  prelcribed  it  roufl  be  fol- 
lowed. Hartley  ▼.  Hooker,  Cowp.  524. 
%  Hawk.  P.  C«  301.  But  where  xexo  crt- 
^hl  effaua  are  only  prohibited  by  the  le- 


werm!  fttk'Aktrj  elsmjlt  in  an  ad  of  par- 
liament, or  where  tkoe  is  a  fnhflan- 
tivc  prohibitory  daufry  and  alfj  a  parti- 
cular prorifion  and  a  particular  remedy 
giren,  there  an  imdiSwuut  will  lie.  Rex  t* 
Wright,  I  Burr.  544,  $45.  Rex  v.  Robin- 
ion,  2  Burr.  S03.  So  aUb  where  the  of- 
lecce  was  puotiluble  by  a  comaioo  laiw 
proceeding,  and  a  ftitnte  pccfcribca  a  par- 
ticular -  reaaedy  by  a  faoiraary  prooecdiafy 
then  afktr  the  method  o£aJlSwmit  by  ike 
common  law,  or  the  method  prefcribed  by 
the  ftatute  may  be  purfoed  \  for  in  this  Cafe 
the  fendion  is  raaorJ^oawf,  and  docs  00c  ex- 
clude the  common  Uw  punlihaien^  Rex 
T.  Robinfon,  1  Burr.  So}.  Therefore 
where  a  ftatute  direds  an  ad  to  bt  dose 
without  pointing  our  any  mode  of  p«ni&* 
meet,  the  common  law  method  by  aadfi* 
imur  far  difobeying  the  diredions  of  the 
legiflature,  Dougl.  441.  446.  is  not  takea 
away  by  a  fuhfevjuent  ftatute  pointing  o«t  a 
particular  puniihment  for  foch  diibbedicacfl^ 
Rex  V.  Davis,  Sayer*s  Rep.  133.  1  Bott*s 
Po.'>r  Laws,  Mr.  Conft*s  edit.  300.  Rex  t. 
Boya],2  Burr.  831.  Rex  ▼.  Bslme,  Cowp. 
6  50.  See  the  cafe  of  Cater  f  ai  tmm  KAghty  3 
Term  Rep.  442. 


Cafe  256. 


RErLXTin  in 

an  infierior 
court,  if  judg- 
ment be  given 
that  the  plain- 
tiff *«  mil  eaflat 
«  ptrnarratiMtKm 
•< y*tfw"  inftead 
of  «  qutrelam 
juamy"  ox  that 
the  plaintiff 

dtd*"  omitting 
**  efftegtijui^ 
Gff.'*  it  is  er- 
roneous j  but 
the  court  above 
^11  give  fuch 
judgment  on  the 
record  as  ought 
to  have  been 
given  by  the 
court  below. 
S.  C.  Carth.243. 
Salk.  401. 
4  Bac.  Abr.377. 
4TcrmRep.5C9. 


Butcher  againji  Porter. 
Hilary  Term^  3  JVitt.  ^  Mary^  RoU  282. 

Tg^RROR  upon  judgment  m  the  court  zt  f find/or  in  repkvin. 
^^  Butcher  on  the  ninth  day  of  June  in  the  fecond  year  of  friOism 
7f\A  Maryy  levies  a  plaint  there  againft  Thomas  Porter  in  placitt  cap- 
tidnjs  et  injufte  detent! cms  honor*  et  catallor^  fuorum  et  invenit  pUg*  et 
petit  procefs*  In  pLcito  pnsd.  And  there  is  a  precept  to  replevy  atid 
deliver  the  gocxis  to  the  plaintiff,  and  a  return  qF  a  deliberar^j  ind 
a  fummons  of  the  defendant :  and  he  appears:  and  the  plaintiff  cotmts 
for  the  taking  and  unjuft  detaining  of  the  fevcral  goods  in  the  pbint : 
and  the  defendant  pleads  quod  prad.  quer*  aOion*  fuam  pr^ed,  indi 
verfus  eum  habere  feu  manutenere  non  debet  quia  dtcit  quod  tempore 
captionis  honor*  et  catalhr^  prad.  fieri  fuppcfif  preprietas  bonorum  et 
catallorum  trad,  fuit  cuidam  Rogero  bAUBEC  adbuc  Juperftiti  et 
non  pr^<7f'JOANNi  Butcher  ;  et  hoc  paratus  ejl  verificare^  uneU  petit 
jud*  et  retorn'  honor*  et  catallor"  prad,  fihi  adjudtcariy  tfr.  The 
plaintiff  demurs.  The  defendant  joins  in  demurrer,  et  ut  prius 
petit  judiciumy  et  quod  prad,  Johanni  Butcher  ah  a£limu  huf 
prad.  inde  verfus  ipfum  Thomam  haben*  predudatur.  The  Court 
gives  judgment  quta  videtur  placif  trad /fore  fuffitienf  idee  ctnfidi^ 
raf  eji  pereandem  cur*  quod  prad.  Johannes  Butcher  nil  capiat 
per  nar'  fuam  prad.  fed  quod  ipfifit  in  mifericordia  pro  falfo  clamre 
fuo  indcy  et  prad.  Thomas  eat  tnde  fine  die^  et  quod  haheat  rettnC 
honor"  et  catallor^  prad.  detinemTfibi  irreplegiabilia  inperpetum^  bfc. 

Genenl 


PoRTlft* 
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General  error  affigned  by  the  plaintiff  Butcher^  who  brings  the      Butchir 
writ,  &c. 

I  ARGUED  for  the  plaintiff'  that  this  judgment  ought  to  be 
reverfed.'  •  ^ 

First,  Recaufe  it  is  not  (aid  et  pUg*  in  manu  mea^  as  it  ought 
to  be,  and  fo  are  the  precedents.  Hern's  P leader y  tit*  "  Second  Delivi'* 
rance^*  650,  and  Coke's  Ent.  591.  (^7)       ' 

Secondly,  It  is  «  nil  capiat  per  nar\**  it  ftiould  be"  querelam^^ 
for  the  plaint  is  that  which  makes  his  demand  in  court ;  and  inferior 
courts  are  bound  ftridlly  to  obfervc  and  purfue  legal  forms. 

But  PER  Curiam  that  is  true,  and  the  judgment  muft  be  re* 
verfcd ;  but  we  muft  give  a  good  judgment  *  as  th(?y  ought  to  have         r  AOt  1 
given,  according,  to  Slocomb^s  cafe^  Cro.  Car.  442.  '•  ^       •■ 

But  then  I  ARGUED  that  here  could  be  no  return  awarded,  be-  i„  repl-vfn  if 

caufc  there  was  no  avowry  made  for  it ;  and  fo  are  the  precedents  the  dcfcndalit 

in  Rajlal's  Ent.  558.  where  he  pleads  a  property  in  another.  And  for  ^PP*^*^  *"<*  P*ca* 

the  cafe  of  Salkcldv.  Skclion^  Cro.  Jac.  519.  it  referred  to  a  cafe  moved  f/^a^g^r  in  Lr 

before,  and  there  is  no  fuch  to  be  found  in  the  book.  In  Bro.  "  Reple^  he  may  haye  « 

vin,'*  I.  Replevin  againft  two  of  a  taking  inP.  in  the  vill  of  B;  the  one  ''''»''«  wiihoot 

fays  P.  is  in  C.  and  not  in  B.  and  for  a  return  avows  as  for  damage  *^°^*"y* 

feafant  in  his  fevcral  foil;   the  other  pleads   property  in  another;  j'rou'rc^^'I^ 

per  Brook,  he  ought  to  crave  judgment  of  the  writ.   In  Plac.  31.  1  Vent.  Ivj.  ^ 

it  is  39  Hen.  6.  35,  pica  of  properly  in  anotlier,  and  an  avowry  Catth.139.  244* 

to  get  a  return,  which  avov/ry  n'ejl  bon^  and  there  held  he  fhall  have  ^^lc/*^  ^''' 

no  return,  for  that  always  where  the  defendant  pleads  in  abatement,  aRoulep,  64. 

he  muft  make  an  avowry  for  to  have  a  return  \  by  which  it  fe«ms  not  Mod.  Caf.  103. 

pleadable  in  bar : — But  per  Curiam  it  is  pleadable  in  bar  and  needs  *  ^,^,^  ^*'  ^ 

no. avowry :  (^)  for  per  Prisot,  in  that  cafe  I  cited,  he  (hall  have  a  6  Mod.^Ji.' 

return    without   avowry,    becaufe   the  plaintiff  had   a  deliverance  t  W.  R«y.  117. 

without  caufe:  and  for  SalkoLTs  cafe^  Cro,  Jac.  519.    though  the  ^^^'^*y'9^^ 

cafe  was  not  put  there,  yet  it  is  2  Rolls  Rep,  64.  and  both  toge-  c^om.Dig. 

thcr  make  a  good  report.     Then  adjudged  that  though  no  avowry,  Pleader  (3.  IC« 

jret  notwithftanding  he  fliould  have  judgment  for  a  return;  for  it  '^O 

appears  by  the  plaintiff's  declaration  that  the  defendant  took  them,  395**^' 

and  fo  he  had  pofleflion ;  and  that  .by  the  replevin  fucd,  they  were  s*  c.  cited  % 

delivered  to  the  plaintiff,  wherefore  when  the  writ  is  abated,  it  is  ^t^*^^^^'^* 

reafon  that  a  return  be  adjudged,  that  the  defendant  may  be  va  Jiatu  ^9!""      * 
quo  prius.     In  cafe  of  non-fuit,  before  declaration,  the  defendant  ' 

Ihall  have  a  return,  for  that  there  he  is  prevented  of  his  avowry, 
and  here  it  is  no  reafon  the  plaintiff  fliould  have  the  goods  from  the 
defendant's  poffelHon,  when  he  has  no  property :  and  by  that  book 
return  fliall  be  awarded  in  every  cafe,  where  it  appears  that  the  de- 
fendant was  in  pofleflion  of  the  beafts,  if  dcliverol  by  replevin. 

(tf)  The  precedents  as  to  this  point  are  plaintiff*!  amercementy  and  ought  not  to 

bodk  wajs»  Raflal  Ent.  557.    562.   570.  be  amerced  themfelvet,   4  Inft.  180.  596. 

Co.  Ent.  58^.   591.    ^95.  and   therefore  Plowd.  174.  S.  C.  Carth.  ^43.  notify 

futre  If  this  judgment  is  not  right)  for  the  (^) 
•kdfet  art  only  furcties  to  the  iLing  for  the 

.  Dd»  But 
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BUTCBII. 

V. 
POKTCI* 

In  replevin 
judgment  may 
be  ^ivcn  for 
a  returoy  al- 
though the 
P'a:nt  is  befoic 
the  caption* ' 
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But  then  I  urged  dut  here  no  judgment  could  be  given  for  4 
return  becaufe  here  was  no  replevin  fued  of  any  taking,  nor  could 
the  plaintifF  have  a  delivery,  for  the  plaint  was  nine  days  before  the 
day  of  caption  (uppofed,  and  then  the  precept  for  deKvcry  was  ille- 

gl,  which  was  as  none,  for  it  is  maniatum  eft  ex  parte  dondni  reghy 
i\  ind  then  the  plaint  was  of  things  where  no  replevin  lay,  and  a 
variance  between  the  plaint  and  count,  and  therefore  there  ought 
to  be  no  return ;  for  if  the  count  abate  for  falfe  Latin,  or  other  de- 
feS  of  the  clerk,  and  not  of  the  part)-,  no  return,  2  Rolls  Abr.  433. 
3  Hen,  6.  3.  But,  per  Curiam,  your  own  fault,  in  bringing  a 
plaint  before  you  had  caufe  for  it,  or  adding  particulars  •  wmch 
could  not  lie,  (hall  not  prejudice  him  that  had  the  poflcifion. 

And  at  laft  the  Court  gave  rule  for  the  reverial  of  the  judg- 
ment, and  that  a  new  judgment  (hould  be  entered,  quad  nil  capiat 
per  querel\  ^c.  and  no  return  awarded,  {c)  \ 


(c)  /^^/  35  Hen.  6  40.  pi.  I.  And  the 
cafe  oilk'Udman  f.  Ncrthj  Trin.  z^Cnr.  a. 
Ret.  357.  mencianc<lin  3  KebU^iif^*  232. 
That  property  in  another  may  be  pleaded 
in  tar  or  abatement^  for  that  he  cannot 
plead  non  eetltf  for  he  took  the  canle 
though  not  fua»  Bat  in  all  other  cafes 
he  roufV  tfvcw,  and  make  title  for  tahave 
a  return. 


No  h^md  but  pfeJgn  in  rrpleriot  x 
BrowuL  175.  though  the  courfc  is  tDtake 
bond.  No  imjutry  of  damages  ca«  be 
without  avowry,  3  Kvh.  837.  and  not  on 
17  '"ar.  2.  c.  in  inferior  t  urt.  a  JCe^. 
550.  Vide  a.  UJi.  340.  wheie  a  fecond 
deliverance  Ucs.  No  j  i  to  Uie  Icnner 
edition* 


Cafe  !257# 

Tf  jadgmentbe 
given  againft 
ti-  e  ;  and  pend- 
ing a  vrrit  of 
crrort  one  diei  j 
«nd  the  year 
txpireiy  a  capiat 
may  betaken 
againft  fuivi- 
vor«  wtthout 
Jt'vre  facial  or 
€tWLUt\tur. 

S.C.I  Salk.  261. 
|».  C.Holr.  I. 
S.C.  Carth.236. 
Ante,  iS6. 
A  Bulft,  235. 

3  Co*  X4« 
5  Co.  88. 
Yflv.  209. 
Ray.  153. 

4  Mod.  315. 
4alk.  319. 

5  Com.  Uig# 

•94*  34«- 

1  Ld.  Ray.  71. 

*44- 

nLd.Ray.  139X. 
%  Bac.  Abr* 

359  36«« 
C}o«J.  637. 


Howard  againft  Pitt,  and  others, 

npRESPASS.  And,  in  Michaelmas  1688,  verdia,  and 
^  Judgment  againft  Sir  John  Lawrence^  Sir  fFi/Iiam  Pritchard^ 
Sir  h,  Newland^i  Sir  Edward  Ahney^  George  Pitt^  Efq\  and  yama 
Smitkehyy  for  fifteen  hundred  and  fifteen  pounds  damages  and  co^s. 
The  defendants  brought  a  writ  of  error,  and  the  record  is  certified 
into  THE  Exchequer  Chamber.  Smitbeby  died  ;  and  the  fur- 
viving  defendants,  fearing  the  writ  of  error  was  abated  by  his  death, 
brought  another  writ  in  the  names  of  the  five  furvivors,  and  the 
writ  allowed,  and  bail  put  in,  and  no  nonproccfs,  nor  afErmation  of 
the  judgment,  nor  any  rrOT//r//«r  of  the  record  upon  the  writ  on 
which  it  was  certified:  but  Sir  John  Lawrence  being  dead,  the 
plaintifF  brings  an  action,  and  arrefts  Mr.  Pitt^  on  a  bill  of  Aftd- 
dlefex^i  with  an  ac  etiam  bill  for  fifteen  hundred  and  fifteen  pounds 
debt,  and  after  five  hours  imprifonment  charges  him  with  an  exe- 
cution, fued  out  only  againft  four  of  the  defendants ;  but  never  re- 
moved the  judgment  by  fcire  facias. 

Hereupon  it  was  moved  for  Mr.  Pitt  to  difchargc  this  execu- 
tion as  irregular  and  erroneous,  for  thefe  three  reafons : 

First,  That  there  ought  to  have  been  z  fcire  facias  in  regard  the 
judgment  waf  three  years  old,  and  not  aSrmed  on  the  writ  of 
crrgr. 

Secondly, 
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Secondly,  That  no  execution  ought  to  have  ifTued  until  the      Howard. 
fecond  was  remitted  back  out  of  the  Exchequer  Chamber.  p*^ 

Thirdly,  That  the  judgment  being  againft  fix  perfons,  and  fome 
dying,  execution  ou^ht  not  to  have  gone  againft  the  reft,  without  a 
fcire  facias. 

•  As  to  THE  FIRST,  it  is  true,  the  bringing  of  a  writ  of  error,  pre-  •  [  403  ] 
vents  the  need  of  7i  fcire  faciai^  but  that  \%  only  on  an  affirmance  of 
the  judgment,  becaufe  there  is  a  new  judgment,  and  fo  they  may 
fue  out  execution  within  the  year  after  that,  without  fcire  facias^ 
but  not  where  it  is  only  abated  or  difcontinued.  But  per  Curiam 
the  cafe  of  Bellafis  v,  Hanfordy  Cro.  Jac.  364.  is  error  difcontinued, 
and  no  affirmance,  and  yet  the  party  prayed  in  execution  after  the 
year,  v^khout  fcire  facias -y  as  it  is  in  Rolls  Rep,  104.  133.  a  dif- 
tincStion  is  made,  where  aftually  in  cufiodia  marefchalli^  and  where 
not;  but  Croice  takes  no  notice  of  any  fuch  diftin£tion,  Yelv*  7, 
Cro.  Eli%.  89 1  • 

Secondly,  there  ought  to  be  a  remittitur.  The  a£t  of  parliament 
that  eredls  the  court  fays,  the  record  fliall  be  fent  thither,  and  af- 
terwards remitted,  that  fo  procefs  and  execution  may  be  done  there- 
upon ;  and  the  conftant  practice  is  to  remit  it,  and  to  join  a  record 
of  all  the  proceedings  there  to  the  plea-roll  of  this  court,  and  there 
is  reafon  for  it;  the  record  is  certified  j  this  court  ought  to  be  ap- 
prifed  of  fomewhat  before  they  award  execution.  Their  hands 
were  once  clofed,  what  is  there  that  warrants  a  liberty  to  fue  exe- 
cution ?  But  tiiey  fay  for  the  plaintiff  that  there  muft  be  sl  remittitur 
upon  an  affirmance ;  and  fo  when  the  plaintiff  in  the  errors  is  non- 
fuited,  or  the  writ  of  error  difcontinued ;  but  not  when  abated  by 
death.  We  anfwcr,  that  the  abatement  ought  as  well  to  appear 
by  a  remittitur^  as  any  other  proceedings  ;  the  refolution  in  Palmer* s 
Rep.  186.  is  general,  that  the  writ  of  error  clofes  the  hands  of  this 
court,  fo  that  they  cannot  award  execution  until  it  be  difcufTed ; 
and  when  it  is  determined  there,  they  remit  the  tranfcript  hither;  it 
n  fcire  facias  quare  cxecutio  ncn  is  to  be  brought  there,  and  then  the 
plaintiff  to  be  non-fuit,  and  then  a  remittitur^  which  fhall  be  aa 
authority  to  award  execution  here.  This,  court  cannot  take  noticQ 
of  an  abatement,  or  other  end  of  that  writ,  but  upon  a  remittitur  i 
there  is  always  a  remittitur  upon  a  rcverfal,  for  otherwife  this  court 
could  not  give  a  new  judgment  here  as  they  ought  to  do.  The 
cafes  of  Latch.  59,  Jones  tb.  of  Crouch  v,  Hayn,  are  of  error  in 
parliament,  abated  by  difTolution  of  parliament  by  demife  of  the 
king,  which  this  court  muft  take  notice  of;  otherwife  here  :  befides^ 
the  ftatute  requires  a  remittitur  generally,  Bellajis's  cafe,  Cro.  Jac» 
364.  is  for  us  in  this  particular,  for  there,  it  is  laid  hy  Man,  exe- 
cution wi'&iOMX,  fcire  facias  upon  remand,  fo  that  by  him  a  remittitur 
was  necefiary  there. 

Thirdly,  here  is  one  dea  1 ;  here  is  an  alteration  of  the  parties  | 
the  nature  of  the  execution  is  changed ;  for  they  ought  to  purfu© 
their  judgment  1  every  execution  ought  to  follow  the  record,  and 
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How  At »  ^]^f,  ^j.j(  j„y{^  agree  with  it,  otherwife  it  is  illegal,  and  fo  are  ♦ 
^m,        all  the  books,  A/rtfrj  v.  OJtejj  2  Kek  307.     Sid.  351.  and  1   JDA. 

•  r  4.04  1  9^'  ^^^*  ^'^  ^  '''?^'  4'^'*  "^  execution,  if  the  pirtie^  be  altered, 
L  T  T  J  'yvi^out  fcire  facias  whether  on  the  plaintiffs  or  defendants  part, 
AT.  B.  267.  I/IeiTs  ca/ey  Cro,  Eiiz.  367.  If  two  recover,  and  one 
die,  z  fcire  facias  is  neccflarj-,  the  fame  reafbn  e  cent*.  The  cafe  of 
A^,  150.  is  denied  for  law  in  Cart.  1X2.  122.  193.  Though 
there  Bridgeman  inclines  againft  us ;  the  printed  precedents  are 
with  us,  Thefaurus  firevium^  18.  Brownl.  Judicial  fFritSy  ii.  Scirt 
facias  fued  in  this  cafe;  here  the  judgment  was  joint,  the  execution 
ought  to  be  fo ;  they  might  have  brought  a  fcire  facias  and  then  we 
Ihould  have  had  liberty  to  anfwcr  :  fuppoiing  the  party  furtnifed  dead 
in  their  capias^,  be  not  dead,  ^at  then? 

Thompson  and  Squibb  e  contra  there  needs  no  nmittitur  nor 
fcire  facias.  Execution  might  have  ifiued  againft  them  all,  widiout 
taking  notice  of  any  man's  death,  and  then  die  mentioning  of  the 
death  of  one,  furely  can  be  no  harm  to  the  reft.  If  one  of  the  de- 
fendants die  after  judgment,  no  abatement  of  any  judicial  proce6; 
no  need  of  fcire  facias  but  where  the  parties  are  altered,  and  lb 
that  they  are  not  here :  one  plaintiff  dies,  the  furvivor  may  take 
out  execution,  Moore  367.  Noj  1 50.  In  elegit.,  it  muft  be  againft 
all,  here  each  is  liable.  In  cafe  of  verdi£l  againft  four,  and  one 
dies,  I  may  there  alled^e  one  dead,  and  pray  judgment  againft  the 
reft,  arid  it  is  well,  and  there  need  no  fcire  facias  \  befides,  it  is  a 
difcretionary  thing  in  the  court  to  fuperfede  an  execution ;  in  this 
cafe  they  may  bring  their  writ  of  error  in  adjudicatione  ixecu* 
tionis. 

Holt  Chief  Jufiice.  Why  (hould  there  not  be  a  remittitur  in 
Cafe  of  an  abatement^  as  well  as  in  cafe  of  a  non-fuit  or  difcontinu^ 
anccy  which  arc  equally  within  the  words  of  the  itatute,  for  neither 
of  them  arc  exprcfsly  there;  there  you  might  have  had  judgment  on 
u  fcire  facias  quare  executio  non^  but  to  have  profccution  immediate 
without  any  notice  to  us  of  what  is  become  cf  the  writ  of  error,  I 
do  not  un3erftand :  I  think  you  caimot  have  an  execution  after  the 
year  without  z  fcire  facias  or  a  remittitur',  [a)  here  is  a  year  ex- 
pired, pray  how  do  they  happen  to  ftop  upon  the  death  of  one  of 
the  plaintiffs  ?  if  they  take  notice  of  it,  they  ought  to  remit  it  for 
that  caufe:  and  of  that  mind  was  all  the  court.  But  for  the 
execution  againft  one,  the  ^other  dying  after  judgment,  if  2l  fcire 
facias  be  needful,  the  praftice  hath  been  different.  Suppofe  two 
plaintiffs,  and  one  dies,  there  muft  be  2i  fcire  facias  but  here  you 
know  your  remedy,  you  muft  bring  a  writ  of  error  tarn  in  r^dditiom 
judicii  quam  in  adjudicatione  exccutionis.  And  zfuperfedeas  being  a 
^  £  4^5  ]  difcretionary  ad,  the  court  would  ♦  not  relieve  us  upon  motion,  nor 
declare  any  opinion  upon  the  laft  quere :  and  Air.  Pitt  paid  the 
money. 


Vide  4  Leon.  197.  Not  law.  i  Rolls  Mr.  899.  15  Hen.  J.  16 
(#}Sjak.3T9.    iWUr.  302.    M*^7*768«    DoujL6r4. 
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The  King  againjl  Pett  and  the  Inhabitants  of  Beingfield   Cafe  258. 

in  Suffolk. 


D  Y  the  Juftlces  one  Crane  was  put  apprentice  to  one  Browning  \ 
who  clics  and  adminiftration  is  committed  to  the  defendant. 
The  apprentice  falls  fick ;  and  becomes  chargeable  to  the  parifli. 
The  juftices  make  an  order  for  fending  him  to  the  defendant;  and 
to  maintain  and  provide  for  him.  The  defendant  appeals  ;  and  the 
feflions  in  Suffolk  confirms  the  order.  Thefe  orders  are  removed  by 
fertiorari. 

I  MOVED  to  qua(h  them,  for  that  the  juftices  had  no  authority  to 
make  an  order  on  my  client;  their  jurifdi£iion  is  only  upon  the 
perfon  of  the  mafter,  and  not  upon  his  executors  or  adminilrrators ;  [a) 
that  fuch  a  conftruSion  muft  bring  a  great  deal  of  confufion  in  the 
law;  for  fuppofe  no  affets^  (ball  the  juftices  try  that?  Shall  this 
expence  and  charge  be  pleadable  to  any  and  what  fuit  by  credi- 
tors? Suppofe  the  adminiftrator  live  in  another  parifli  or  county, 
muft  the  apprentice  be  fent  after  the  adnjiniftrator  ?  Suppofe  that  he 
proves  poor  himfelf,  then  that  parifli  where  he  lives  muft  be  char- 
geable with  this  apprentice ;  which  certainly  the  ftatute  never  in- 
tended :  if  there  lie  covenants  in  the  indenture  that  reach  the  exe- 
cutors, thofe  may  be  faved,  and  then  we  have  liberty  to  plead  to 
it :  \Jf)  but  now  oy  this  order  we  are  fettled,  &(c. 

And  ppR  Curiam  the  order  w|s  quaflied, 


The  fefHoBf 
caQootj  under 
5  Eliz.  c  4, 
order  executors 
X»  mainttin  and< 
provide  for  the 
apprentice  of 
the  teftator; 
although  fuch 
apprentice  hai 
become  charge*, 
able  to  the  pa- 
rifli ;  but  a 
covenant  to 
maintain  is  not 
difcharged  by 
the  mafter*s 
death. 

S.C.Carth.131. 
S.C.Salk.  66. 
S.  C.  3  Salk. 

4«- 

S.C.    Mod.  27. 
II  Mod.  17, 
Salk.  204. 
March  ^ 


(a)  See  loGeo.  2.  c.  19. 
\b)  Sec  tlic  cafe  of  Walker  v.  Hail,  i 
|Ley.  177.  Wadfworth   v.    Crcy,  x  Sid. 


21 6.  Rex  V.  Peck,  Salk.  66.  Hambley  v. 
Trotr,  Cowp.  373.  and  i  vol.  Con  ft,  cdiu 
of  poet's  Poor  Laws,  ^2Q. 
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415- 
I  N 

The  Year  i679* 

The     CASE  Cafcas^, 

OF 

A    PAROL    ADMINISTRATION. 


makes  B.  his  txecutor  and  dies.  The  ordinary  commits  ^.  if  an  ad. 
^  ^^  admnijlratiott  to  C.  the  widow  of  A.  by  Atfr^/ only,  taking  nuniftntor,  by 
an  oath  of  adminiftration,  and  giving  fecurity;  all  which  is  entered  ^l^^^[l 
in  THE  Register.  C.  fells  feveraf  goods  to  D.  by  virtue  of  this  maintain  tref- 
adminiftration,  and  then  B.  refiifes.  C.  dies.  Adminiftration  is  pafs  againft  dw 
mnted  to  E.  by  lettersy  who  brings  trefpafs  againft  the  defendant  '^^Jl^ 
JD.  the  vendee.    If  it  will  lie  ?  who'  had 

adminiihration 

The  first  question  is,  If  the  firft  adminiftration  to  C.  the  ^o/oniy,  bat 

ividow  of  A.  be  good?  entered  in  the 

'^  regifter,  before 

Secondly,   Admitting  it  void,  if  the  fale  be  good  againft  namS'hi  Ae 

E?     (a)  will  of  the  de« 

ceafed  had  re- 

I  AM  OF  COUNSEL  widi  the  defendant  in  the  caufe,  vrfio  is  a  pur-  l^'triM.^'^** 
chafer  of  goods  upon  valuable  confideration,  as   the  very  term  pjo^d.  aSo. 
^  file''  implies,  and  on  diat  account  we  may  exped  more    fa-  i  Leon.  90. 
▼our  Aan  otherwife ;  and  truly  if  this  aflion  be  allowed,  the  vcn-  ^^f *"  339- 
dee  will  have  a  hard  bargain  of  it,  to  pay  twice  for  his  goods,  and  ^  uv/iSi. 
to  pay  a  fine  to  the  king  too,  or  elfe  be  liable  to  an  outbwry ; 
but  yet  we  hope  to  have  the   plaintiff  in  inifericordia  pro  falfo 
tUmort  for  his  vexatious  fuit,  without  the  leaft  colour  or  pre- 
tence, as  will  be  plain  and  manifeft,  if  we  prove  either  of  the  two 
points. 

(tf)  See  the  cafe  of  Abrtm  ▼•  CooAJOghaiDi  i  Vent  303.    %  Ley.  183.    2  Mod.  146. 
%  yxoKhl^    1  FifOD.  445* 

Thercfcrtf. 


4IO  Midudmas  Temi»  in  the  Tear  1^79. 

Tberc&re,  as  to  the  first  poikt,  ^viiccber  the  mkmviStnAm 
to  C  be  good.  And  I  humblj  coocdve  it  is,  and  qucftioo  aot 
but  jou  will  coocci%'c  tbc  {ame  prcfentlj.     Now  it  is  well  known^ 

fkaf  if  a  mai>  {ipi£pA  r£  bmk   ^aA  teng/ngftf^j  nr'pnifrffi^  fff  gmwH 

*  L  4^  J  and  chattels  in  his  *  own  right  dodi  <fie,  the  heir  at  commoa  law  is 
be  that  by  right  of  blood  (hall  fiiccced  to  the  fermer,  but  with 
him  we  meddle  not ;  as  to  lus  goods  the  law  hath  appointed  two 
ibrts  of  perioDS  for  die  adminiftnuion  of  them  far  payment  of  his 
ddMs^and  diifaibution  oftfaeiefidueforthe  eoodof  Usfiiul;  ooeof 
them  is  confiituted  by  the  party  in  his  Im  will ;  the  other  nay 
more  property  be  (aid  to  be  appointed  by  the  law  in  defiuilt  of  the 
Ibrmer ;  (h)  thefe  two  difier  in  thisi  dot  the  fonner  may  appoint  an 
executor  to  the  firft  teftator,  h  cannot  the  latter,  and  they  agree 
in  this,  that  an  admininiftrator  is  entitled  to  all  the  goods  and  chat- 
tds  of  the  inteftate,  as  much  as  an  executor  to  tbofe  of  the  tefta- 
tors,  both  alike  liable  to  payment  of  debts  and  legacies,  and  Aey 
are  both  accountable;  about  the  latter  only  is  our  prdent  bu&« 
nefs. 

ly  31  E4«.  3.        It  may  not  be  ami(s  therefore  to  confider  how  the  admimftia* 

*•  "'^tft  **^t  *^  ^^^"*^  ^y  ***  P^^^"^>  *™^  I  ^^  it  to  be  chKfly  giren  Um  by 

^Si^AraSou  thc  31  Edw.  J.  c.  1 1.     vdiicH  gave  him  authority  to  fue  for,  and 

to  the  next  aod  recover  die  inteftate's  debts;  for  before  this,  though  the  ordinary 

f^^^^^l^  ^V3S  liable  to  debt  as  fiu*  as  the  goods  in  Us  hands  did  lexh  bfihe 

^ttH^  ftatute  of  Weftminfler  the  feoond,  yet  he  couU  not  get  any  of  tbc 

s]laUL4.  inteftate's  goods  out  of  other  men's  hands,  neither  ooi^  henorhis 

jrtia.  30&.  committee,  or  vducfoever  you  will  call  him,  recover  any  debt, 

*cSf*/^  diough  due   by  fpecialty,  till  Ais  ftatute  of  31  Edw.  3.  c  II. 

1^^.  ^j[  Therefore  I  account  this  Ac  principal  ftatute  that  gives  him  aatho- 

Voogl  544-  rity,  &c. 

Bttt by  11  Hea.  But  this  is  not  much  material  fince  now  he  hath  it;  and  our  fole 
S.  c.  5.  it  Aail  queftion  is,  if  the  adminiftration  in  our  cafe  be  well  committed  to 
^ifiTt^tf  C.  the  widow  of  A  ;  and  there  can  be  no  difpute,  but  that  we  are 
l».  next  of  iifty  and  if  to  any  body,  it  ought  to  be  granted  to  hef^  by 

21  lien.  8.  c.  5. 

Admioiftration  Now  all  the  pretence  that  can  be  to  make  it  void,  is  eidier 
52o^utf>r°'*  first,  bccaufe  there  was  an  executory  in  being ;  or,  SECOKIll,Y| 
Bamea  io  the      bccaufe  it  was  granted  by  parol  only,  &c 

wiil  haa  refufed, 

is  void.— Mo')r636.     Plowd.ayg.  481.     9  Co.  37.     1  Leon.  90.  135.      1  Jones  7S«      i   ¥«(• 

303.    2  Lev.  183.    a  Mod.  147- »49-    »S*lk.  36.  307.  3"J 

For  thejirjly  I  think  it  foarce  worth  mentioning,  for  I  do  take  the 
law  to  be  clear,  that  the  ordinary  may  commit  adminiftration  till  the 
will  be  proved  \  and  if  it  be  never  proved,  the  adminiftration  flandt 
good  and  cannot  be  revoked ;  and  in  our  cafe  die  executor  medcBes 
not  with  the  goods,  nor  does  he  releafe  any  debt  \  he  doth  qq  wai| 

(^]  See  9  Co.  38.  Finch*!  Law,  i7|«    %  BL  Com.  494. 

admioifteri 
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adminifter ;  "vnthout  all  queftioti)  by  this  authority  from  the  bi/hop 
ihe  hath  an  intereft  in  her  hulhand's  goods  againft  all  but  B,  >and 
albeit  that  B.  need  not  be  at  the  trouble  to  repeal  the  adminiftration, 
but  may  avoid  it  by  feizing  the  goods,  or  otherwife  adminiftering,  or 
proving  the  will,  yet  till  he  doth  one  of  them  it  is  good :  I  might 
cite  many  authorities  to  prove  all  this,  but  (ball  only  refer  you  to 
GodolphinU  OrpharCs  Legacy^  &c.  [c) 

But  further,  when  the  execiitor  doth  afterwards  refiife,  it  is  as  if  ^^  ttS\xU\  hf 
there  never  had  been  a  will,  and  fo  none  appointed  by  the  party  (//),  namedradmi- 
and  then  the  ordinary's  power  comes  *  fairly  in  play,  and  his  power  is  niftratio»  miy. 
well  exerted,  and  his  office  duly  performed  in  granting  adminiftra-  *^  granted  » 
tion  to  the  widow,  who  by  law  ought  to  have  it :  I  conceive  this  teftator. 
may  be  granted  to  me*  Ante  351. 

Ray.  93.     I  Vcrn.  3«S.    Salk.  }€. 
♦  [  408   ] 

As  to  die  fecond  rub  of  its  being  granted  by  parol  only,  &c.   It  is  Adminiftrttiwi 
fufficient,  and  my  opinion  in  this  point  is  grounded  both  upon  autho-  •""^ritin^u'ilStt 
rity  and  reafon.     Firft  upon  authority,  and  that  is  the  words  of  the  fcai,aod  not  I7 
author  laft-mentioned,  Godolphin^^  iri  his  Legacy^  p.  231.  where  he  parol. 
faith,  an  adminiftration  muft  pafs  under  feal   in  writing,  not  by  Dyer  294. 
word  of  mouth,  for  the  ordinary  cannot  commit  adminiftration  by  Stra.  nsy* 
word  of  mouth,  otherwife  is  it  if  it  be  granted  and  entered  in  the 
REGISTRY,  though  letters  of  adminiftration  be  not  drawn;  thefe  are 
his  own  words:  now  though  he  were  neither  a  judge  nor  a  profeft 
common  lav/yer,  yet  his  known  (kill  in  both  laws,  and  his  long 
experience   in  the  ecclefiaftical  courts,  may  well  attraft  fo  much 
credit  to  his  words,  as  to  judge  him  capable  of  knowing  what  was 
the  allowed  practice.     But  I  depend  not  folely  on  him;  for  Se- 
condly, The  reafon  of  the  thing  makes  it  good.     Now  what  is 
the  caufe  why  regularly  there  (hould  be  letters  ?    it   is  for  cer- 
tainty, and  that  it  may  not  be  done  ralhly,  and  alfo  that  the  party 
may  have  them  to  ftiew   in  court.     Now  certainty  enough,  and 
cieliberation  fufficient  there  is  in   regiftering  it,  and  to   that   the 
creditors  and  the  other  relations  of  the  party  deceafed,  may  have 
recourfe  to  know   whether    adminiftration    be  granted,    and    to 
whom. 

(f)  There  appea-s  to  have  been  fomc  good.    S.  C.  2.  Stra.  917.  See  alfo  the  cafe 

doubt,  whether  the  ordinary  could  grant  of  Impcy  v.  Pit,  a  Show.  69.  where  it  waa 

adminiAration  pendente  lite  of  a  will,  x  Bac.  refolvcd  that  an  adminiiVrator  pendente  Rte 

Abr.  415-     In  Robin*$  cafe,  Moor  636.  of  a  will,  is  liable  to  an  aClion,  for  that  he 

the  Court  feemed  to  think  that  he  could  is  fully  an  adminillrator  for  xht  time,  S.  C« 

not.     In  the  cafe  of  Frederick  v.  Hooke,  z  Jones  133. 

Carth.   153.  a  didindion   is   taken   that  {d)  But  until  an  executor  does  refufe  tn 

when  the  lit  pendent   is   in    the  fpiritual  prove  the  willy  he  is  in  contemplation  of 

court  concerning  the  right  0/ adminijlrauw,  Uvt  executor,  for  his  right  is  derived  from 

there  an  adminiftration  granted  during  the  the  will ;  the  probate  is  only  evidence  of 

cootroverfyy  is  good,  but  where  it  is  con-  it ;  and  thereupon  be  has  4  conftru^tive 

cerning  tbenuill^  it  is  not.     But  in  the  cafe  pofTeflion  from  the  teftator*s  death.    Smith 

•f  Walker  v.  WoolUfton,  %  Peer  Wms.  aflignee  of  Clark  ▼.  Miil^  1  Term  Rep. 

576.  it  fiecms  to  be  fettled  that  an  ad  mi-  480, 
pli&niMaptadentt  tue^  touching  the  «///«  it 

4  And 
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An  adsimjftrB-  And  tfacn  as  to  the  fbewing  tbcin  in  courts  I  giant  that  Ae 
S^jS^jb^toT  P*^^  ought  if  he  fue  as  adminiftntor  (e)  i  but  pcrfaqis  the  in- 
seed  Bot  {bem  *  teftate  had  no  debts  due  to  him,  but  onlj  money  and  goods  in  pof- 
tfaektirnof  ad.  feffion,  and  then  the  adminiftrator  hath  no  occauoo  fior  the  Iritcrs; 
for  if  he  be  defendant  in  any  aftion,  he  need  not  Ihcw  tbcniy  modi 
lefs  need  a  vendee,  or  any  other  pcrlbn  claiming  under  him  who  b 
not  privy,  and  therefore  (by  the  law)  is  noc  fuppofed  to  have  die 
cuflodv  of  them,  and  this  is  refolved  in  PlouuL  276, 277.  a.  So  that 
as  to  the  defendant,  it  is  not  material,  whether  there  be  Ictto*  or  no, 
bccaufe  not  obliged  to  fhew  them  further. 


355- 


jgry^Mttd  not 


The  fad,  whe.  Suppofe  die  widow's  being  adminiftrator  be  traverfed,  it  is  a  ] 
tlier  aperibo  is  ^  infait^  and  (hall  be  tried  per  pais^  9  C#.  10.  and  not  by  cer- 
tificate firotn  the  ordinary  (and  if  diat  were,  the  register  would 
be  fufficient  ground  for  him  to  certify  that  it  was  granted)  and  there 
is  no  doubt  but  the  registry  (as  it  may  be  brought  for  evidence) 
fo  it  will  be  allowed  good  evidence  at  the  trial.  Suppofe  agann, 
that  letters  be  thereon,  I  travcrfe  them  as  forged,  then  I  thiid:  THE 
registry  is  the  only  proof,  for  or  againft ;  if  not  r^;iftcredy  the 
iiTue  mull  be  found  for  me,  for  what  odier  way  of  (voof  ?  put  die 
cafe,  that  the  letters  of  adminiftiation  be  loft  Uirough  the  cvdef- 
*[4^9  ]  ne&  of  the  adminifh7itor,muft  the  vendees*  and  releafees  be  undooe? 
Here  in  our  cafe  all  other  dues  and  rites  are  righdy  performed,  and 
here  is  no  fraud  in  the  cafe,  fo  as  to  make  it  void  by  34  JEfis. 
c.  8. 

Then  as  to  the  regularity  of  it,  that  needs  not  always  be  f6  pre- 
cifely  obferved  and  followed,  for  the  ordinary  may  grant  fevend 
adminiftrations  of  feveral  parts  of  the  inteflatc's  goods,  18  Hem.  6. 

pL  22.  h.     He  may  grant  it  upon  condidon,  RcUs  Abr.  tit.  «*  £x£. 

iatcAate'scffLOc.  ^  cutorJ**    He  may  grant  it  for  a  particular  dmc,  as  till,  &c.     And 

I  Roiu  Abr.       all  diefe  are  good 

908. 

I  Salk.  36.     2  Vers.  514.     i  Sid.  ico. 


Tbeordinaiy 
may  fnuitieve< 
nl  adcnifliftn- 
t^t  ot  diflfer* 
cnt  parts  of  the 


The  ftatutes 
which  author' ze 
the  ordinary  to 
grant  adminif. 
tration,  do  not 
dired  that  it 
fliall  be  granted 
by  iatai. 


Then  laftly,  let  us  confider  the  ftatutes ;  whedier  any  of  them 
oblige  him  to  grant  them  by  Idlers^  and  no  other  way.  The  firft 
ihtute  that  I  know  of,  vw-as  13  Edw.  i.  which  we  call  JVeJbmnfter 
the  Second^  cap,  19.  This  is  the  firft,  but  mentions  not  adminiftra- 
don,  for  it  only  renders  the  oidinar}'  liable  to  debt,  as  an  executor, 
for  all  the  goods  that  come  to  his  hands,  and  my  Lord  C0KE9 
2  InJI.  397.  tell  VIS,  this  ¥^as  only  in  affirmance  of  the  common 
law ;  though  by  the  by  I  conceive  otherwife,  it  being  de  caten^ 
which  he  himfeJf  fays  in  thofe  ancient  flatutes,  fignifies  for  the  fu« 


(0  Bat  by  the  16  tc  17  Car,  *.  c.  8. 

and  4  Ann.  c.  i6>  no  judgment  (hall  be 
flayed  for  default  of  alledgicg  the  bringing 
into  court  of  lerters  tefhimentary  or  letters 
of  admintftration,  unlcf»  fpecially  and  par> 
lirubriy  iet  down  and  (bewn  for  caufe  of 
demurrer  :-»and  as  an  adoniniflrator  who 
recovers  a  }udgi;.cnt  for  a  debt  due  to  the 


loteftate  ofed  not  declare  as  adminiftrator 
on  the  judgment,  but  may  bring  the  tdaam 
in  his  own  name:  BvMfims  w.  JlFVAar* 
a  TVrnr  Rep,  106.  it  is  no  d^cdionco 
fpecial  demurrer,  altho«gh  be  do  dedaie 
as  admimftrsltr  that  he.  has  not  made  e 
ffffert  of  the  letters  of  adminiftradooi 
Oravfferd  v.  Wkktelij  Dvmih  4.  Mfu« 


tur^ 


Michaelmas  Term,  in  the  Year  1^79.  413 

ture,  or  from  hence  forward,  which  to  my  reafon  fe^ms  plainly  to 
imply,  it  was  not  fo  before.  But  this  is  not  much  to  our  purpofe, 
tfierefore  let  us  confider  the  next,  which  is  the  31  Edw.  3.  chap.  11. 
which  is  only  thus ;  that  the  ordinary  (hall  depute  the  next.and  moft 
lawful  fricndf  of  the  inteftate  to  adminifter  his  goods,  which  deputy 
fliall  have  the  benefit,  and  incur  the  charge  of  an  executor ;  fo  that 
this  alfo  mentions  noAing  of  the  manner  of  deputing  thefe  admi- 
niftrators,  whether  it  (hall  be  by  letters,  or  by  regiftcring  them,  or 
by  parol  j  this  therefore  can  fway  nothing*  As  for  the  2 1  Hen.  8, 
c.  that  only  limits  and  determines  to  whom  adminiflration  (hall  be 
committed,  and  cnafts  nothing  about  the  manner  of  granting  them. 
As  for  the  37  Hen.  8.  19.  that  only  gives  dodlprs  ot  the  civil  law 
power  to  exercife  jurifdiftion  ecclefiaftical,  and  therefore  matters 
nothing.  As  for  the  34  Eliz.  that  is  only  about  adminiflration 
gotten  by  fraud  for  deceit  of  creditors  ;  fo  that  the  manner  of  grant- 
ing admtniftration  is  not  fettled  by  the  ftatutes;  for  the  31  Edw. 
3.  which  is  the  principal,  and  gives  them  the  authority,  faith,  only 
makes  deputies,  and  that  may  be  by  the  regiftering  of  it,  &c.  So 
that  on  the  whole,  no  ftatute  being  againfl  me,  neither  diredUy  nor 
indiredUy,  and  the  ordinary's  authority,  and  Godolphin^s  opinion, 
and  the  reafon  of  the  thing  being  for  me,  I  think,  doth  need  no 
more  J  yet  too  much  being  always  lefs  perilous  than  too  little,  I 
(hall  fjty  fomewhat  more  of  this,  becaufe  of  the  other  I  have  no 
great  fcruple.  In  Styles* s  Regifterj  tit.  ^  jtdmimftrationy*  we  find 
it  rcfolvcd  in  22  Car.  i.  that  letters  of  adminiffration  may  be  re- 
voked by  a  revocation  without  a  feal :  now  from  hence  I  would 
argue,  that  adminiftration  •  may  be  granted,  and  not  under  feal,  for  *  [  4^^  J 
ttnumqt4odque  diffbhitur  eo  modo  quo  creatur^  and  confequently  after 
die  fame  manner  in  which  a  thing  may  be  diflbl  ved,  it  may  be  created, 
for  if  an  adminiftration  never  be  granted  but  under  fcal,  I  think  it 
could  never  be  revoked  but  under  feal ;  and  fo  it  is  in  cafe  of  a  will, 
it  cannot  be  made  but  in  writing,  and  therefore  cannot  be  revoked 
but  in  writing,  by  the  late  ftatute.  I  (hall  no  longer  infift  on  this, 
but  conclude  the  point  upon  what  hath  been  faid  already,  that  the 
adminiftration  was  well  committed. 

Seqokdly,  Let  us  confider  the  fecond  adminiftration  to  E.  if  he  An  adminiftra* 
by  this  can  avoid  the  fale  by  C.  to  D.    And  I  hold  the  fale  good  ^^^^^'J^jftJ^j^n 
againft  him.     And  here  it  may  be  well  obfcrvcd,  that  it  hath  been  waTwmmitt«i 
often  adjudged,  that  when  once  adminiftration  is  granted  to  a  right  by  parol  onfy, 
perfon,  unlefs  a  will  appear  or  the  like,  the  ordinary  cannot  at  his  "^  ^^"^^  "** . 

"^i     /.  ,      .  ,  '^'^        .     .  '  t  V       •  11  r    executor  named 

pleaiure  revoke  it  and  commit  it  a-new  to  another,  efpecialJy  not  fo  -,„  the  wHi  h»d 
9S  to  avoid  all  a<Sls  done  by  the  former  adminiftrator,  for  thence  refuftd,  feUa 
would  cnfue  much  confufion.  (/)  But  ours  is  not  revoked,  nor  any  f^^^^^l^^ 
other  granted  in  the  life-time  of  C.    I  do  readily  yield  GreiJbrook*s  then  thc*cxecu. 
cafe  in  PUwdetiy  to  be  law,  that  if  adminiftration  be  committed,  and  tor  refufes,  and 

theadmini(ha- 
tor  diet»  and  adminiftration  de  bonU  non,  is  granted.    S^uertj  if  the  fale  made  by  the  firft  executor  be  good. 
Ploiid.  aSo.    I  Leon  90.    6  Co*  19.    a  Lev.  183. 

{/)  Pay.  93.    I  Sid.  J 79. 193.  37a.    I  Lcf.  158. 186.  305. 

he 
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be  (eSL  gcois^  and  afrerxanb  2  will  be  prored,  die  executor  naf 

aroid  cSe  talc,  by  bringing  a  Jdtnuu  ^^aaSt  the  vendee;  but  I  could 
«rver  nnd  diac  m  ;ntminifcicor  might  arocd  a  ^e.     And  it  is  id 
be  Dcccii  in  our  die,  that  C  <£es,  ani  her  adnuniftxadoa  is  never  le* 
peakd  Qor  dibxiared  \rcid  bjr  fentence,  and  (b  it  maj  be  wdl  M*>rp**^ 
ihat  £•  is  only  atimrnirtrator  ^  inms  maxj  &c.     And  dicn  I  am  fine 
be  can  cKver  avoid  che  jule,  onld^  it  were  firaudulcnt,  ^diich  is  not 
fiqppdiri  in  duf  ciiic:.     In  that  of  PiavLd^m,  the  probate  hath'tdadoo 
m  the  dtach^  ani  bj  avculs  all  jiirninifrratiocc  and  ads  done  bj  tbem} 
but  here  an  stimini&rxsx  «£^  and  adcniniftrarion  b  commined  to 
another ;  thou^rh  rbe  hri  ws:re  void  (which  doth  not  ^ipear}  jct  I 
coQcdve  cliarlv  tbe  ixoal  cumoc  avoid  all  mean  ads  as  an  exe- 
cutor can :  agam^  d  our  akfrnimftratDr  hath  good  authoritj  to  feD, 
till  her  aifrninffFratiop  be  rrrokcd^  especially  againft  aD  claiming 
ttsfcier  the  ort&nary,  as  the  plaindiF  doth>  therdibre  I  diink  tlie  file 
M)d.     The  very  ciie  at  bar  we  £zad  im  Urmtnis  in  Gul/hm  ani 
^EjIiiL's  Epksnt  of  die  Ccmmoa  Law,  tklt  ^  7rtfft^*   p^i 
4C^  where  are  thde  words,  \£  atfmfnithation  be  committed  by 
word  to  Jl  who  fells  gooes  to  £L  and  dics>  and  adminilhatiQn  is  com- 
mitted to  C  faurrv  it  C  Qtall  haw;  trdpa&  for  the  goods  fold.     Tbos 
%  r  ^1  1     be  ^  makes  it  a  fs^rr/,  but  then  anfwers  it  lumfelt'  in  theie  words 
*  It  feems  he  dull  noc,  ix  A  hsA  »itfaority  as  it  feems  to  HIT 
Now  here  is  do  mendon  of  its  entry  in  the  xxgistsr  :  if  with- 
out it»  when  only  by  word  of  mouthy  the  &lc  ieems  good>  then  with 
it  it  b  certainly  good^  as  GMfbim  iaoAu     Further,  though  it  be 
true  that  an  executor  or  adminiftrator  may  have  tre^^a^  for  goods 
taken  before  the  adminiftration  granted,  yet  he  cannot  have  it  againft 
him  that  juiHfies  under  the  ordinary,  for  fuch  a  one  b  adminimator 
pn  t^ntsfQrty  1 8  Hgn.  6*  fl^  22.  pL  7.     36  Hsn.  6.  pL  8.     Now  we 
claim  the  gooes  bv  iile  lirom  one  who  had  power  to  mnke  it,  by 
\irtue  ct   an  adirJoii: ration   frvm  the  oriliury.     We  have  latsr 
caies  too ;  nnt,  the  cite  of  Pu^h-rL^n^  6  O.  18,  IQ.  where  adminli-' 
tntion  is  ccmmitted  to  a  ftrin^r,  a:;d  the  next  cf  kin  lues  a  cita- 
licn  to  havi  the  tccmer  repealed,  pendLag  the  fuit  the  zdminifrr^itor 
I  crr  D-f.       f^"'^  ^^^  goods,  tl:^  idminUfcrJLtioa  is  repealed,  yet  it  is  rdet\*ed  that 
xi4.  the  h:lt  had  ti-ie  ahtclute  property  of  the  goodf  in  him,  and  he  mi^ht 

fell  th  jm  to  whom  he  ^x»uld ;  and  though  there  be  a  rcvocatioo,  jet 
the  ule  fcii'ds  good,  though  it  were  pending  the  luir,  which  ours  is 
rot,  nor  is  curs  ever  revoked :  if  adminiifiration  be  granted  upon 
ccnditior,  ^oA  the  odminiiiritor  iells  the  gcods,  the  condidon  is 
l>roken,  ye:  the  iA^  ilands  good,  ibld^  And  as  ivi  thcic  calVs  the 
admiiilftratLon  wus  Ia\;fd,  ull  ccuntermarMied ;  (b  I  hope  oa  the 
whcle  ycu  i^-ill  conceive  curs  it  being  to  the  next  of  kin  tco; 
for  PuUfncns  caji  b  much  ftronger  than  our?,  the  adminifbadoo 
being  to  a  ihan^er,  and  the  £de  being  pending  the  iuit.  Suppofing 
the  adminitlnitioii  void  to  C,  yet  ihe  only  was  liable  as  executor  at 
Jim  art  is,  and  net  the  venjit.  For  if  anodier  doch  take  the  de- 
ceaieu^s  gccds  and  k^ll,  or  give  diem  to  me,  dus  (hail  charge  him  as 
executor  d^  jin  :jrtj  and  not  me  :  nay,  ii  he  that  trosn  the  ordiouT 
h2.th  authority  by  letters,  ad  c^^.i^cnS  it  zwKiUn^  i^xa  p^ritmra^  m 
do  kll  oi  difpcfc  of  any  goods,  though  ocherwife  tulNeci  to  pehfhxii|i 

it 
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it  makes  him  executor  defon  tortj  though  he  had  authority  from  the 

ordinarv  to  do  fo,  and  the  vendee  is  not  liable.  Dyer  105.  166.  and 

256.     Now  I  take  the  law  to  be  clear,  as  it  is  in  thefe  cafes,  yet  the 

vendee  of  an  executor  de/on  tortj  is  not  liable  to  trefpafs  for  goods 

bought  of  fuch  executors.,    The  application  of  this  to  our  cafe  is 

eafy  and  natural ;  fo  that  if  the  firft  adminiftration  be  void  without 

repeal  or  fentence  declaratory,  then  the  action  is  not  well  brought 

againft  the  vendee,  but  ought  to  have  been  brought  a^ainft  C.  as 

executrix  defon  tort.     If  it  be  not  void,  but  only  voidable,  then  all 

aAs  done  by  her  till  it  is  avoided,  ftand  good.     It  *  neither  void  nor    *  [  4'^  1 

voidable,  then  there  is  not  the  leaft  fcruple  but  the  (ale  is  good, 

therefore  take  it  which  way  you  will,  the  a£tion  of  trefpafs  lies  not 

aninft  the  vendee.  This  you  may  fee  in  Princess  cafe^  5  Co,  29.  {g  ) 

NeedhanCs   cafe^  8   Co.  35.  (A)    And    Dr.  Drury's  cafsj  8  Co. 

141.  (/;. 

Many  other  things  might  be  added,  but  this  I  think  may  (atisfy  at 
prefent  \  and  therefore  upon  what  hath  been  faid,  I  humbly  pray  judg- 
oient  for  the  defendant. 

B.  S. 

October  3,  1679, 

(f)   S.  C.  Codol.  136.     AjuL  !)»•  (&)  S.  C.  Oodol.  71. 237, 

Hashes  Ent.  280.  (i)  S.  C.  Hughet  Sot.  2. 


Trini^ 


L 
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The  Fourth  of  William  and  Mary, 

IK 

THE     KING'S     BENCH. 

Thurjihyj  the  i^h  yune^  1694* 


Sir  John  HoLt,  Knt.  Chief  Jujlice. 

Sir  William  Dolben,  Knt.   1 

Sir  William  Gregory,  Knt.  \juJHceu 

Sir  Giles  Eyres,  Knt.  J 

Sir  George  Treby,  Knfi  Attorney  General. 
Sir  John  Somers,  Knt*  Solicitor  GeneraL 


The  Iting  and  Queen  againfi  the  Bifliop  of*  London  and  Cafe  260 
Peter  Burch,  S.  T.  P. 

Hilary  Ternij  3  JFilliam  arid  Mary^  Roll  965^ 

T^HIS  day  this  caufe  came  to  be  argued  for  die  prefentation 
'   hac  vice  to  the  rcdory  of  St.  James' Sj  in  the  liberty  of  JVeJi-  7 j'J;'^"^.  j^. 

mnfter.  enaas  that  the 

pariih  of  St, 

Sir  Bartholomjsw  Shower,  who  argued  for  the  defendants,  7a«Mfliaiibe 
^t  refting  upon  their  demurrer  to  their  majefties   count  upon  the  ^y''^^^\^^ 
quare  impedit^  opened  the  record  at  large,  and  then  proceeded  in  his  St.lMlrtm- 

argument  tllUS.  that  a  nno 

,        ^  church  (ti%\{\it 

creded  in  St,  Jamtt's\  and  that  the  b\Jbop  of  London  and  Lordjemyn,  (ball  prefent  to  fuch  nev^  church^* 
turns  \  that  the  then  incumbent  ihall  be  redor  of  the  new  parifh  ;  and  that,  on  thtjlrfi  avoUancit  the  btfyf 
fkidlX  prefsn%  and  on  the  next,  Lord  Jermyn  and  his  hetrSy  and  fo  altem'u  ^cihus  tor  ever.  If  the  in- 
caoibent  be  promoted  to  a  bifhoprick,  by  which  promotion  the  church  becomes  void,  thk  kinc  by  his 
frerogativu  and  not  the  bishop  by  virtue  of  the  flatute,  (hall  prefent;  for  although  it  is  a  nnv  churchy 
yet  it  is  fubjcd,  in  this  refpcd,  to  the  like  incidents  as  other  churches.  S.  C.  Poft  441,  403,  501, 

S.  C.  3  Lev.  377.  S.  C.  Lev.  Ent.  344.  S.  C.  4  Mod.  aoo.  S.  C.  i  Jones  404.  S.  C.  Comb.  205.  300. 
S.  C.  Carth.  313.    S.  C.  2  Salk.  540.  559.    S.  C.  Holt  5S5.     3  Com.  Di^.  298.    4  Bac.  Ahr.  aoo» 

Vol.  I.  £  c  Mv 
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V...^  «  jr         T       ^  ▼    n      It  f      ,  •  ••  •  . 


KiKC 

or 


Bit HO?  \ 


My  Lord,  I  (hall  not  at  prefent  meddle  with  any  diing  that  re- 
lates to  the  other  cafe  of  5/.  Martin^  as  to  the  point  which  was 
L«KDON.  over-ruled  by  the  Court,  that  the  king  hath  fuch  a  prerogative  in 
ordinary  cafes.  But  that  which  we  humbly  infift  upon  is,  that  this  cafe 
is  not  within  the  reach  or  extent  of  this  prerogative.  And  this,  with 
fubmiHion,  dodi  appear  of  Mr.  Attorney's  own  (hewing  in  his 
declaration  here  on  the  king's  behalf;  he  hath  fct  it  fordi  to  be  a 
parifh  newly  created  by  zSi  of  parliament,  and  a  thing  not  in  e£e 
before.  And  it  appears  by  the  declaration  what  that  act  is,  and  you 
muft  take  it  as  it  is  there  fet  forth.  We  have  demurred  to  the  de- 
^  P  «     claration,  and  if  upon  that  ail  it  doth  appear  that  there  is  no  right 

'  L  4^4  J  doth  accrue  to  the  king  •  to  prefent  to  this  upon  this  avoidance, 
then  your  judgment  muft  and  will' be  for  the  defendants.  Mr.  At- 
torney, My  LoRiy,  has  agreed,  by  his  writ  and  count,  that  it  is  an 
avoidance  within  this  aft  of  parliament,  upon  the  promotion  of  />r. 
Tennifon ;  and  he  doth  likcwife  admit  and  agree,  that  the  king  is 
not  patron  of  this  benefice  of  St,  Jama's^  and  that  this  aft  hath 
given  no  right  to  the  king  to  any  turn  or  prcfentmcnt ;  for  it  is  to 
be  by  die  bijbop  of  Londoriy  and  the  Lord  Jemrfn.  He  doth  alfo  admit 
by  this  declaration,  that  Dr,  Tennifon  was  never  prefented  to  this 
living:  and  admits,  he  comes  not  in  by  virtue  of  any  prefentation 
firom  any  particular  patron,  nor  indeed  by  any  fort  of  prefentadon 
whatibever ;  and  diat  this  pariih  church  was  never  prefented  to  by 
any  perfbn  at  all.  But  he  concludes,  that  now  it  is  void,  the'  king 
has  a  right  to  prefent  to  it  by  force  of  his  prerogative  upon  this 
avoidance,  though  the  aft  favs  **  the  ajhop  fhall  prefent  after  the  dc- 
•*  ceafe  of  Dr.  Tennijhnj  or  the  next  avoidance."  Then,  my  lord, 
die  queftion  is,  whether  this  prerogative  can  operate  upon  this  va« 
cancy  of  this  benefice  thus  filled,  and  thus  avoided,  againft  the  ex- 
prcfs  words  of  an  aft  of  parliament ;  which  words  are,  **  That  the 
**  hijhop  (hall  prefent  after  the  deceafe  of  Dr,  Tennifon^  or  the  next 
**  avoidance."  My  Lord,  I  muft  crave  leave  to  repeat  the  words 
of  the  aft ;  and  they  are  to  this  effeft ;  that  all  that  precinft,  or  dif- 
trift  of  ground  within  the  bounds  and  limits  there  mentioned 
from  thenceforth,  fhould  be  a  parifh  of  itfelf,  by  the  name  of  the 
pari(h  of  St.  James's^  within  the  liberties  of  Wejlminfter^  and  a 
church  diereupon  built  is  dedicated  by  the  aft  to  divine  (ervice, 
and  that  there  (hould  be  a  reftor  to  have  the  cure  of  (buls  inha* 
biting  there ;  and  then  after  a  full  commendation  of  tho  merits  and 

-*—  fervice  of  Dr.  Tennifon  in  that  place  (the  now  reverend  hifimf  rf 

JLineoIn)  it  doth  enaft  and  ordain  him  to  be  the  firft  reftor  of  the 
hmc,  and  that  the  doftor  and  his  fucceflbrs,  reftors  of  the  laid 
parifh,  fhould  be  incorporated,  and  have  a  perpetual  capacity  and 
fucceiHon  by  the  name  of  rector  of  the  faid  parifh,  and  fue  and  btf 
fued,  and  hold  and  purchafe  lands  for  ever,  over  and  above  what  is 
fettled  by  the  aft,  not  exceeding  two  hundred  pounds  per  amuou^ 
And  then  it  enafts  *^  that  the  patronage  or  preft  ntation  after  the  death 
**  of  the  reftor  or  avoidance,  fhall  belong  and  appertain  to,  and  by  the 
**  aft,  be  vefled  in  the  hijhop  of  London  for  the  time  being  and  his 

•  r  4.1?  1     "  fucceflbrs,  and  Tlwnas  L^rd  Jermyn^  and  his  heirs  for  ever."    So 

1.  4  5  J     a  ^..,^^  ^jy  £ord,  here  is  a  patronage  given  by  aft  of  parliament; 

and  by  ;he  way  I  would  obfcrve  that  it  is  not  a  fixed  patronage  nil  after 

the 
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the  vacancy  ;  nay,  that  it  is  no  patron??ge  at  all,  for  there  is  no  word         ^^ng 

of  prefent  vefting  it,  and  then  I  am  fire  the  king's  prerogative  cnn  have      Bisi'op  or 

no  operation  upon  any  benefice  till  aft.'r  it  Ijccome  an  advowfon.       London. 

Then,  my  lord,  this  law  ena^ls,  that  the  firft  revftor,  after  fuch  a  de- 

ceafe  or  vacancy,  fliall  be  prefented  or  collated  by  the  bilhop  for  the  . 

time  being,  and  the  next  to  fucceed  h'vi\  by  tlic  Lvfi  Jcr/nyfi  and 

his  heirs ;  the  two  next  by  tbf  hijhop^  and  the  next  by  my  Lord 

yerrnyn ;  and  fo  twice  by  the  hi/hop^  and  once  by  the  Lord  Jermyn 

iox  ever.     This  is  the  act,  and  I  would  beg  leave  to  make  four  or 

five  obfwTvations  upon  it. 

First,  My  Lord,  it  is  a  new  law;  in  the  whole  it  is  a  new 
parifh ;  it  is  a  new  advowfon ;  nor  (with  fubmiflion)  is  it  any  ad- 
vowfon till  after  the  avoidance.  Nay  by  the  words  of  the  a6t  (if 
there  cun  be  any  difference  in  an  inftant)  between"  at,"  and  "  after'* 
as  in  our  law  in  feveral  cafes  it  is  allowed  as  "  per  mortem^'  and 
•*  po/l  niortcm^^  &c.  it  is  no  advowfon  till  after  the  avoidance,  for 
fo  are  the  words ;  ^  after  the  deadi  and  avoidance  of  Dr,  Tennifon^ 
"  the  advowfon,  patronage,  and  prefentation  (hall  be  vefted  in  the 
**  hlft)op  and  the  Lord  yerrnyn ;"  and  till  then,  they  are  veiled  in  no 
ixxly,  and  that  which  is  in  no  body,  is  no  where  at  all ;  and  it  is 
vain  to  fav,  that  that  exifts  which  is  in  abeyance^  as  fometimcs  for 
neceiHty  iake  we  do;  for  that  is  almofl:  the  {kme  thing,  as  to  fay  that 
the  tiling  is  not;  but  to  fay  that  an  advowfon  fhall  be  in  abey- 
ance before  it  is  created  ana  vefted,  muft  favour  fomething  of  ab- 
iurdicy. 

Secondly,  Dr.  Tennifon  comes  not  into  this  rcflory  by  our 
prefentation,  but  by  the  donation  of  the  aft  of  parliament,  and  the 
king  has  no  prerogative  in  the  cafe  of  a  donative  upon  a  promotion, 
nor  is  there  any  precedents  of  fuch  a  thmg  ;  the  king  cannot  prefent 
to  that  which  the  patron  could  not  have  prefented  to ;  and  the  pa- 
tron could  not  prefent  to  a  donative  quaji  a  donative ;  for  for  him  to 
prefent  to  it,  is  to  make  it  prefentative ;  It  is  to  alter  the  nature  of 
the  thing,  and  fo  injures  the  patron,  and  yet  a  donative  with  cure  of 
ibuls,  will  be  void  by  a  promotion  of  the  incumbent,  as  appears, 
Teh*  61,  2  Rolli  Mr.  341.  And  this  is  further  evident,  my 
LORD,  from  the  pretended  notion  and  reafon  of  this  prerogative; 
.for  here  is  an  incumbency  by  the*  gift  of  king,  lord^,  ;uk1  commons ; 
and  .then  confider  what  this  prerogative  is;  as  it  is  itatcd  in  the 
books,  it  is  a  prerogative  to  prefent  upon  the  promoting  of  the  pa- 
tron's prefentce,  •  or  of  the  incumbent  by  his  grantee,  and  in  his  *  [  416  ] 
right,  to  a  greater  dignity  in  the  church.  And  when  they  would 
avoid  the  objeftion  that  the  king  could  do  no  wrong,  they  fay  tliere 
is  no  injury,  but  a  kindnefs  to  the  patron,  becaufc  it  is  a  kindnefs  to 
his  friend,  being  preferred  to  a  higher  degree  of  honour  and  ftatc  in 
the  church ;  all  which  fail  here ;  and  there  is  no  reafon  for  the 
.cx^rcifc  of  this  prerogative,  as  there  is  in  the  otiier  cnfc.  It  is  a 
good  argument,  according  to  Mr.  LiTTLET()>f,  becaufj  no  fuch 
thing  ever  was  before,  therefore  of  right  no  fuch  thing  ought  to  be. 
JMovdty  is  always  aii  argument  a^ainit  the  right  pretended  to  ;  and 

tea  bcqaufc 
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K>««  hccsuak  diis  is  in  the  cafe  of  a  gift  by  act  of  pariiamcnt^  tbcre  is  no 
Bishop  er  ^cafo^  it  (houU  be  allowed  for  a  prerogadvte  that  wbs  never  ufisd; 
Lo9iP.li.  and  in  propriety  of  fpeech  can  never  be  called  a  prerogative  ;  miich 
lefs  if  there  be  no  prance  or  precedent  to  warrant  die  daim  in  the 
cafe  of  any  donative.  My  lord,  prhna  fade  we  have  the  rig^: 
to  avoid  that  right  of  ours  is  this  prerogative  fet  up.  Now  they 
ought  to  demonfbate,  that  there  is  fuch  a  prerogative  to  cootroul 
our  right  in  diis  cafe,  and  the  arguments  ought  to  be  conrincing  and 
undoubted )  and  it  is  no  confequence,  that  bccaufe  where  a  patron's 
iucumbent  is  preferred  by  being  confecrated  a  bifliop  die  king  fhall 
prefcnt,  {that  ^ere  the  parliament's  incumbent  is  preferred  the  pa- 
tron fhould  lofe  his  benefit;  becaufe  the  cafes  are  not  the  iame,  far 
the  fuppofed  recompence  and  coniideradon  in  the  one  cafe  will  not 
hold  in  the  odier.  And  we  are  not  here  in  the  confideradon  of  a 
prerogadve  incident  to  the  crown  for  the  benefit  of  the  goveriK 
ment;  nor  is  it  a  prerogadve  vdiich  refpeds  the  continuance  or  im- 
provement of  the  treafury ;  (b  as  for  the  benefit  of  the  kingdom,  and 
extending  or  enlarging  oi  it  beyond  the  former  prance,  fhoold  feeia 
needful,  and  therefore  the  common  pretences  of  prefumpdon  and  in- 
tendment are  no  more  on  their  fide  than  they  are  on  ours ;  nay,  it 
is  rather  on  our  fide  who  have  common  right  to  prefent ;  and  we 
infifl  (with  fubmiffion)  on  the  adl  of  parliament  in  this  cafe, 
and  that  there  is  neither  record,  nor  book  cafe,  nor  judicial  opinioOf 
nor  any  inflance  in  hiflory  or  tradition,  that  tl^re  was  ever  any  fuck 
prerogadve  in  the  king,  or  praftifed  by  him ;  we  (ay  that  there  never 
was  a  particular  cafe  wherein  the  king  did  fo  prefenL  And,  Mr 
l.ORi>,  it  is  no  objedion  to  fav,  that  there  never  was  any  fudi  mo- 
modon  or  avoidance  before  this.  Whether  there  was  or  no,  I  ihall 
not  pretend  to  anfwer ;  but  that  turns  upon  them,  for  that  fhewB 
^^  -I  there  never  was  any  exercife  of  fuch  a  prerogadve  *  prefentadon 
*  '  '*  in  faS,  as  they  now  contend  for ;  an  argument  ajhmli  is  die  weakeft 
of  arguments ;  but  I  (ay  they  have  no  cafe  like  this ;  nay,  diey  have 
no  book  declaring  on  their  fide ;  the  books  fay,  that  it  is  only  to 
prefent  to  a  benefice  vacant  by  promotion  that  was  antecedently 
prefentable.  But  here  the  do6^or  is  fo  hx  from  coming  in  by  oar 
prefentadon,  that  he  is  here  in  by  the  whole  kingdom  as  patron,  and 
all  that  they  can  pretend  is  when  a  man  is  dignified  by  promotion 
who  came  in  by  prefentation,  admidion,  inftitudon,  and  indu£lioO| 
or  by  colladon  and  induclion,  which  is  all  one,  and  no  otherwi(e. 
Mv  LORD,  we  have  had  many  new  parifhes  created,  and  we  never 
read,  I  can  (ay  it,  I  never  read,  that  this  prerogative  was  ever  ex- 
tended to  them,  not  fo  much  as  in  a  moot  cafe,  or  any  extrajudicial 
opinion  of  any  judge,  or  any  reader  upon  a  ftatute.  I  am  not  to 
iiifpute  when  the  prerogative  fhall  commence,  or  begin  in  this 
church,  or  if  ever ;  it  is  time  enough  to  difpute  that  when  another 
ocq^fion  offers  itfelf  upon  the  preferment  of  my  client,  or  his  fuc- 
ceflbr;  h  '.ifiices  me  to  argue,  whether  in  diis  cafe  the  king  fhall 
have  a  [derogative  to  pre\'ent  the  next  turn  belonging  to  the  bifhop. 
Next,  MY  LORD,  that  which  is  confiderable  is,  that  this  benefict 
is  not  an  advowibn  created  as  others  ufually  are,  for  it  is  to  com- 
mence (U futuroi  and  befides  it  differs  from  all. others  in  odier 

refpcds , 
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rcfpcfts ;  the  fame  perfon  is  made  a  pluralift  by  adt  of  parliament,  ^^ 

though  the  a<Sl  Itfelf  fays,  the  parifh  was  too  big  for  one:  and  it     BisMor  of 
differs  in  other  things ;  the  rcftor  is  made  a  corporation  capable  of      Lohbom. 
fning,  and  being  fued,  and  of  receiving  and  purchaiing  lands  to  fuch 
a  vdue.     I  offer  this  only  to  ftiew  that  it  is  not  a  common  ordinary 
reSory.     Next,  my  lord,  I  would  further  obferve,  that  this  turn  • 

ivhich  we  claim  is  not  a  patronage  turn,  for  it  muft  be  admitted  that 
this  aift  vcfts  the  fee-fimple  of  the  advowfon  in  the  bIJJjopvLnd  my  Lord 
yirmyny  and  their  refpedbive  heirs  and  fucceflors  by  turns ;  and  fo 
Ac  fuccefSon  is  ena£ted  to  be  for  ever :  now  this  is  none  of  thofe 
patronage  fuccef&ve  turns,  but  a  particular  prefentation,  which  is 
given  to  the  bijhop  of  London  by  exprefs  limitation.  And  the  words 
and  penning  are  different ;  that  which  gives  the  patronage,  and  that 
which  gives  the  prefentation ;  the  firft  is  in  the  bifhop,  the  other  is 
by  turns  ;  fo  that  there  are  no  words  in  the  firft  prefentation,  which 
look  like  a  gift  of  an  eftate  in  the  patronage,  b;it  only  one  iu(^  particu- 
lar prefentation  given  to  the  bifhop  more  than  ordinary ',  this  is  not  to 
be  a  turn  which  he  is  to  have  as  patron ;  but  firfl  he  is  to  have  one  ^ 

prefentation  before  it  comes  in  to  the  form  and  manner  of  turns  *  L  4^  *•  3 
prefcribed  by  the  aft,  to  wit,  in  perpetual  fucceffion  ;  for  if  other- 
wife  the  patronage  would  be  to  the  bijhop  three  turns  in  four  t©  one 
of  my  Lord  yermyn.  And  then  as  for  their  objcdlion,  .that  a  pa-.- 
tronage  newly  created,  (hall  be  in  the  fame  plight,  and  under  the 
iame  rules  and  circumflances  as  another,  that  objeftioq  can  never 
take  place  here,  becaufe  it  can  never  take  place,^  till  it  become  a 
patronage,  which  was  not,  nor  can  be  till  it  hath  been  prefented  to, 
nor  where  a  particular  prefentation  is  at  firfl  given  by  exprefs  words, 
Suppofe  the  aft  had  faid,  that  the  patronage  fhould,  afcer  the  death 
or  avoidance  of  Dr.  Tennifon^  be  vefled  in  ^,  B.  but  that  the 
firil  reftor  fhould,  upon  that  avoidance,  be  prefented  by  CI  a  thn-d 
perfon  i  this  would  never  be  reckoned  a  common  ordinary  turn  fub« 
jeft  to  the  like  prerogative  as  others  i  here  the  bifhop  doth  not  claim 
this 'particular  prefentation  in  right  of  patronage,  but  by  exprefs  gift 
by  aft  of  parliament.  And  then,  my  lord,  I  infift  upon  this, 
that  this  aft  binds  the  kine  in  point  of  interefl  and  prerogative,  for 
every  aft  of  parliament  bmdi  all  perfons,  and  includes  their  afTent 
paft,  prefent,  and  to  cpme,  as  my  Lord  Hobart  fays,  and  it  has 
the  royal  ^ent,  and  binds  the  king  and  his  fucceflors,  as  well  as  the 
fubjeft :  fuppofe  then  the  king  had  been  patron  of  St.  Martinis  in  his 
own  right ;  {  dare  fay,  they  would  not  contend,  but  that  this  aft 
thus  creating  3  new  parifh,  a  new  reftory,  and  new  patrons^  would 
have  bound  the  king,  if  the  aft  had  given  the  patronage  to  another.  .^^ 

But  this  is  not  fo  much ;  for  the  queflion  ftriftly  and  properly  here 
is  not,  whether  the  king  fhall  not  be  bound  by  this  aft,  becaufe  he 
is  not  named,  but  whether  this  prerogative  fna^l  hold  place  upon  a 
vacancy  by  this  promotion  of  an  incuiiibent  made  by  this  aft,  never 
prefented,  collated,  inftitutcd,  or  indufted,  and  where  the  firR  pre- 
fentation is  by  the  fame  9ft  given  to  a  particular  peHbn  ?  and  the 
Jung  is  as  much  bound  by  this  a£l,  as  to  prerogative,  as  he  would 
haye  been,  hai  he  been  particular  patron  of  the  church,  out  of  which 
^e  flew  parish  is  taken.  And  here  the  king  himfelf  gives  the  firik 
prcfcnt^on  to  tbe  bifhop  of  London ;  for  the  king  and  people  all  to-  ^ 

^  c  5  gcthc^ 
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KfKa         cethcr  arc  grantors.     Then,  fuppofing  fuch  a  right  as  this,  in  a  llib- 
Bj'*o    Of     i^^*  ^"^  the  fubje^  were  able  to  prefcribc  for  it,  he  muft  dicn 
London.       ^ve  fet  forth  that,  time  out  of  mind,  whenfocvcr  the  incumbent  of 
another's  prefcntation  was  prefented  by  him  to  another  living,  he 
fhould  have  the  prefencation  ea  vlce^  this  is  the  moft  ^at  ever  can 
be  made  of  this  prerogative :  now  no  body  would  fay  that  this  cafe 
•  [  419  ]    falls  out  to  be  under  fuch  a  prefcription  or  the  reafon  of  ♦  it;  and 
as  for  the  prerogative,  though  it  be  part  of  Ae  law,  yet  every  prero- 
gative hath  its  boundaries  and  limits,  and  a  reafon  for  it  too;  and 
that  which  is  not  within  the  reafon,  is  not  within  the  limits,  or  dfe 
it  is  no  prerogative  that  the  law  allows.     Suppofe  that  we  turn  diis 
argument  into  the  manner  of  querying  or  interrogating,  acconb^ 
to  the  praftice  of  the  civilians,  what  if  the  avoi£nce  be  by 
promotion  ?  the  words  of  the  a£^  are  a  natural  anfwer  to  that  quere, 
that  the  rector  (hall  have  the  firft  incumbency  by  prefentation  of  the 
bifhop,  and  that  is  the  opinion  of  the  a£l,  of  the  king,  and  parlia-r 
ment.     But  Mr.  Attorney  (ays  no;  the  king. (hsul  have  it  by 
prerogative.     Befides,  we  know  there  was  good  reafon  in  hBt  for 
this  provifion,  for  the  bi(hop  was  patron  originally  6f  the  parifh  of 
St.  Martin' Sy  out  of  which  this  new  pari(h  is  taken,  and  there  bang 
poilibly  a  reafon  why  he  (hould  have  the  firft  prefentation,  when  it 
was  taken  out  of  the  parifh  of  which  he  was  the  original  patron,  and 
a  third  prefentation  given  away  to  a  ftranger,  it  (hews  it  was  a  par- 
ticular dcfigned  kindnefs  in  the  parliament,  to  the  bifbop,  in  re-* 
compence  of  dividing  his  parifh.     And  then,  my  lord,  dierc  is 
anodier  thing  confiderable,  to  fhew  that  there  is  no  need  to  ftrain 
the  prerogative  here  ;  for  one  and  the  fame  perfon  being  paribn,  and 
incumbent  of  both  parifhes,  the  king  has  had  the  efFed  of  his  prcr 
rogative  upon  the  promotion  of  this  very  incumbent;  for  the  king 
has  prefented  to  that  church  into  which  he  came,  by  prefentation 
and  indu£iion ;  but  here  we  infill  upon  it  that  the  prerogative  can- 
not operate,  becaufe  he  came  into  this  living,  not  by  donation  of  the 
patron,  but  of  the  parliament,  and  confequently,  as  I  faid^  of  the 
king  himfelf :  befides,  this  aft  of  parliament  giving  the  firft  prefcn- 
tation in  this  manner,  it  does  of  itfelf  bind  and  foreclofe  the  preroga- 
tive, being  introduftive  of  a  new  law,  and  of  a  new  law  upon  a  new 
fubjeft,  it  implies  a  negative  of  every  thing,  which  is  contrary  to 
the  purview  of  this  act ;  and  it  is  no  objeftion  to  fay,  that  the  king 
is  not  obliged  by  it,  if  he  be  not  named,  for  there  are  niimerous 
cafes  in  our  books  that  prove  him  bound,  though  even  where  he  is 
Rot  named ;  all  that  tend  to  the  promotion,  and  prevent  the  decay 
of  religion.     So  is  5  Co.  14.  and  11  G?.  68.     So  by  all  the  afls 
that  are  to  give  fpeedy  remedy  againtt  wrong ;  he  is  bound  by  the 
ftatute  of  Marlbridgey  cap.  22.  againft  diftraimng  tenants  to  anfwer 
without  writ,  as  the  2  Inji.  142.  and  169.     And  by  the  ftatute  of 
32  Hen,  8.  r.  28.  concerning  difcontinuances,  %  Inft.  681,  anl 
f  [  420  ]     g82.  becaufe  they  are  made  to  give  her  who  had  ♦  a  right  a  more 
fpeedy  remedy,  to  wit,  by  entrv ;  where  at  the  common  lawt  (he  i$ 
forced  to  a  real  adlion  ;  fo  is  barklefs  cafe^  Plnvd.  233.     \  Co.  \i^ 
Co.  Lit.  116.     The  king  is  bound  by  die  ftatute  de  donisy  and  the 
freafon  given  is,  becaufe  an  alienauon  would  be  a  wrong  to  the 
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fubjeft;  therefore,  unqucfllonably  the  king  is  bound  by  diis  aS;         Kikc 
for  here  would  be  an  injury  to  the  bifhop  by  the  lofs  of  his  prefen-      bish^f  or 
tation  upon  this  prerogative.     And,  it  is  now  no  obje<^on,  that       Lokson. 
this  law  is  in  the  affirmative,  bec::ufe  it  is  introduflive  of  a  new 
law  in  the  very  fubjeci  matter,  created  de  novo ;  before  the  a(5l  the 
king  had  no  right,  and  if  he  had  none  before,  he  can  only  have  it 
now,  how  and  when  the  ad  giv  es  it  \  not  contrary  to  it,  Bro.  tit, 
**  Ranittir^*  49,  agreed  I  Co.  48.  and  2  Co.  J^b.     If  lands  bj  given 
in  fee,  to  one  who  was  tenant  in  tail,  his  ilFuc  fhall  not  be  rcTnittcSy 
bccaufe  the  latter  aiSt  takes  away  the  force  of  the  ilatute  de  doms. 
Suppofing  we  had  been  enacted  to  be  the  patron  of  this  living,  and 
it  had   ejcifted  before,  and  we  had  been  before   patrons  in  ano-r 
ther  nature,  then  there  had  been  no  remitter^  be^aufe  as  to  particu- 
lars the  act  is  like  a  judgment,  and  efiops  all  parties  to  claim,  other- 
wife  than  as  by  the  aft,  though  that  of  remitter  be  a  title  favoured 
in  law.     Then  if  we  have  this  only  by  force  of  this  new  aft,  and 
another  fliould  prefcnt  in  our  turn  fo  given,  it  would  be  an  injury 
if  a  fubjeft  did  it ;  and  confequently  th^  king  cannot  do  it ;  for  the 
prerogative  which  this  aft  gives,  or  which  the  common  law  gives,  not 
inconftftent  with,  or  contradiftory  to  the  particular  provifion  of  this 
^,  is  not  yet  come  to  take  place.     Though  this  be  an  affirmative 
law,  yet  being  introduftive,  or  creative  of  a  new  thing  according  to 
^e  rule  in  Hob,  298.  in  the  cafe  of  &lade  v,  Drake^  if  the  fubjeft 
matter  be  new  and  introduftive  of  a  new  thing,  it  implies  a  nega- 
tive of  all  that  is  not  in  the  purview,  (tf)    The  31  Ediu^  3.  r.  12. 
that  prefcribes  the  form  of  redreffing  error  in  the  court  of  exchequer 
before  the  treafurcr,  is  held  to  exclude  all  other  methods,  being  in- 
troduftive of  a  new  law ;  and  fo  was  it  refolved  in  the  cafe  of  the 
Lord  Macklesfield ;  and  though  it  be  a  particular  expreffion  affirma- 
tive, yet  it  implies  a  general  negative  too ;  for  both  can  never  t^e 
place.     And  then  I  Would  obferve,  that  all  prefcriptions  and  cuf- 
toms  will  be  foreclofed  by  a  new  aft  of  parliament,  unlefs  faved; 
^nd    there   is   the    fame  reafon    that   the  prerogative   fliould    be, 
for  it  is  fo  in  the  king's  manors,  as  well  as  the  manors  of  the  fub- 
jeft.   As  to  cuftoms,  I  agree  that  a  man  may  prefcribe  ♦  to  have  a    ♦  [  421  J 
cuftom  againft  an  aft  of  parliament,  when  his  prtfcription  is  fayed 
by  that,  or  another  aft;  fo  is  the  i  Injiit.  115.     But  regularly  a 
man  cannot  prefcribe  to,  or  alledgea  cuftom  againft,  an  a£t  of  par- 
liament, becaufe  it  is  a  matter  of  record,  and  the  highcft  record  that 
wc  know  of.     Suppofing,  that  by  a  bye  law  money  vns  payable  an- 
liuallyj  and   one  and   twenty  days    of  grace^  notwithftanding  any 
cuftom  for  the  making  of  fuch  a  bye  law;  if  an  aft  come  and  fay  that  ^ 

it  fhall  be  paid  quarterly^  by  even  portions,  this  will  alter  the  law,  .-«a»' 

I  muft  agree  that  a  confiftcnt  devife  or  ftatute,  is  no  repcral  or  re-  ^1^^ 

vocation ;  but  if  the  new  aft  give  a  new  eftate,  as  in  this  cafe,  t^  .  ^ 
the  latter  fliall  controul  the  former;  for  this  amounts  to  a  -  ^re 
JUid  fo  the  lords  held  it,  as  it  was  held  in  tlus  court,  in  ^'  --cpsal ; 
the  clerk  of  the   peace,  between  Fox  v.  Harcourt :       -le  caft  of  f— 

•  Jffi  I^r,  Fof. 

(a)    Pbwd.   113.    zo6.       4  Co.    59.      461;      I    Ld.  P 
ghow.  Pari.  Caf.  173.      3  Peer  W»8.  6.      340.  .^'  $S.    3  Xcnn  R.^. 
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KxKc         fgy^i  cafe^  J I  Co.   5g,  the  qucftion  was  upon  Ae  ftatutes  of  re- 
BiiH^p  OF      cufancy,  whether  a  man  might  be  profecuted  for  bodi  the  penalties: 
1-0 s  DON,       and  it  is  held  hp  might,  bpcaufe  the  z&s  were  confiflcnt;  but  there 
the  rule  is  taken  and  agreed.     If  an  ad  of  parliament  give  a  power 
or  an  intereft  to  one  pcrfon,  there  by  that  cxprefs  deiignation,  all 
others  are  excluded  ;  and  fo  in  cafe  of  eftates,  the  lame  muft  hold  j 
as  is  cited  in  the  cafe  of  Siradley  v.  Townjind^  Plawien  206.  and 
113;  and  in  Gregsrfs  crjc\  6  &.  19.  the  fame  rules  are  taken  and 
agreed,  that  a  latter  (latute  in  the  affirmative  (hall  not  controul  a 
former  lav/,  if  the  firft  be  psirticular,  and  the  latter  general ;  \^ich 
implies  the  contrary  if  the  faft  were  odierwife,  as  it  is  here;    TTie 
cafe  there  was  about  the  weaving  of  cloth,  not  having  ferved  feven 
years  as  an  apprentice,  againft  die  ftatute  of  Philip  znA  Mary\  and 
the  queftion  was,  whether  the  ftatute  of  5  Eli%.  r.4.  had  repe^ed  it; 
and  agreed  it  did  not,  becaufe  the  former  was  parti^ubr,  and  the 
latter  general;  but  if  the  former  had  been  general,  and  the  lat- 
ter particular,  the  latter  would  controul  it ;  and  the  fame  rule  holds 
in  the  cafe  c^  die  king,  as  in  the  archbifliop  of  Canterbury's  cajty 
2  Co,  46.     Hob,  310.     The  queftion  vras  if  lands  came  fo  die  king 
by  2^  Hen.  8,  c.    13.  or  by   10  Ediu.  6.  f.    ;  and  it  was  obje<^ed 
that  the  latter  was  in  the  affirmative ;  and  yet  held  it  came  by  the 
latter,  becaufe  though  they  were  affirmative  words,  yet  the  latter 
were  differently  penned,  and  the  laft  being  of  as  high  authority  as 
the  former,  the  latter  a6l  fliall  take  place.    Now,  my  lord,  fup- 
pofe  I  ftiould  admit  chat  there  ftiould  be  no  contradidion  for  the 
f  ^  42a  J      \jng  to  have  the  lite  prerogative  prevail  •  where  the  ad  of  parliament 
generally  limits  the  prefentation,  as  where  it  was  anciently  prcfent- 
able,  becaufe  there  the  king  may  have  fuch  a  prerogative,  and  a  man 
ftill  be  a  patron  of  the  living,  as  he  was  before ;  yet  here  it  will  not 
do,  becaufe  the  king  can  never  have  this  prcfentation  and  the  biihop 
too,  and  being  particularly  vcfted  for  the  firft  prefentation  in  ihe 
bifliop,  it  muft  go  according  to  the  adl.     Therefore,  there  is  a  vaft 
difference  now,  between  the  reafon  of  the  one  cafe  and  the  other, 
when  the  patronajge  comes  to  be  in  exercife,  and  when  a  pardcular 
prefentation  to  the  living  is  given  by  exprefs  words  of  the  aft  of 
parliament ;  as  for  inftance,  in  an  zdi  where  churches  are  united ;  at 
that  for  rebuilding  the  churches  in  London^  there  it  is  ordered  that 
the  firft  prefentation  ftiould  be  by  the  true  patron  of  the  living,  of 
the  higheft  value  in  the  king's  books  ;   fuppofe  then,  the  king  hap- 
pened to  be  a  patron  of  the  living  (of  the  lefTer  value)  as  he  is  of 
many  in  Londen  ;  there  it  is  held,  and  hath  been  praftifcd,  that  the 
king  could  not  have  his  common  prerogative  of  the  firft  prefenta- 
tion, which  he  hath  in  all  other  cafes,  where  his  intereft  is  intermixed 
with  others,  as  in  the  cafe  of  coparcenary,  where  the  youngeft  is  in 
ward,  he  fliall  prefent  firft,  though  by  the  common  law,  the  eldeft  i$ 
to  have  the  firft  turn  ;  but  where  an  afi  of  parliament  prefcribcs  a 
particular  way,  though  in  the  affirmative,  the  method  limited  in 
the  affirmative  fhall  take  place,  and  fliall  controul  the  common  pre- 
rogative, which  the  king  would  have  of  being  preferred  in  intcreftt 
before  any  others  ;  and  I  caimot  fee  but  it  muft  be  the  fame  in  this 

caf;:  ■ 
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care  :  and  for  a  precedent  there  was  Mr.  CroekeU  cafe  (^),  for  JVood^  '^'^^ 
Jlreet^  in  Doctor's  Commons^  before  the  delegates,  and  upon  advice,  bishop  of 
the  king's  prefentee  acquiefced.  My  lord,  you  will  confider  the  I^oudo*. 
reafon  how  the  king  comes  to  be  exempt  opt  of  an  ad  of  parlia- 
ment ;  it  can  only  be  by  conftruftion  of  law  5  now  that  conftruc- 
tion  fhall  never  be  againft  the  exprefs  words,  fenfe,  and  reafpn  of  the 
ad,  either  plainly  expreffed  in  it,  or  plainly  inferable  from  it ;  now, 
here  are  the  exprefs  words,  and  the  intent  of  the  ad  both  concur- 
jring ;  and  then  there  is  a  great  deal  of  reafon  for  the  making  fucb  ^ 
a  conftrudion  as  this  we  would  have  ;  that  it  is  an  ad  for  the  pro:- 
moting  of  religion,  and  then  it  (hould  have  bound  the  intereft  of 
die  king  :  if  he  had  been  patron  of  the  parifh  of  St,  Martin^  then, 
with  fubmiffion,  it  will  bind  the  prerogative,  though  I  fuppofe  for 
the  prefcnt,  that  the  prerogative  fhould  operate,  if  it  were  an  ordi- 
nary turn  of  a  prefentation.  Therefore,  to  fay,  the  king  fliall  have 
fuch  a  prerogative  in  fuch  a  cafe  as  this,  is  to  do  wrong,  and  to 
deny  the  words  of  the  ad,  which  ♦  exprefely  fays,  the  biihop  (hall  ♦  [  423  ] 
have  it ;  and  the  king  and  he  both  cannot ;  belides,  our  prefentee 
"was  never  preferred  by  the  king,  which  is  the  reafon  of  the  prero-  • 
gative.  And  again,  my  lord,  with  fubmiffion,  firji  fruits  and 
tenths  are  not  referved  out  of  this  parifli,  as  they  are  now  in  ordi* 
nary  livings,  and  therefore  not  demandable,  becaufe  there  is  no 
laving  in  the  ad  for  the  king's  right  ^  and  I  do  not  doubt  but  they 
will  fay,  that  firfl  fruits  and  tenths  are  due  to  the  king  by  common 
law,  though  the  quantum  be  fettled  by  the  ad  of  parliament,  and 
they  were  {harp  enough  in  the  late  reigns  to  have  exaded  it,  but  ' 
it  was  denied  in  both  houfes  to  be  inferted  in  this,  though  it  be  in 
other  ads  j  for  ereding  of  new  pnrifhes  there  is  generally  fuch  a 
feving,  as  in  the  ad  of  St.  John  at  fVapping^  and  that  I  mention  of 
rebuilding  the  churches  of  London  after  the  fire,  there  are  ex- 
prefs provifions  and  favings,  which  fhews  that  fuch  a  faving  is  ne- 
ceflary.  And  the  Ibtute  of  25  Hen.  8.  r.  i.  which  gave  and  annex- 
ed them  to  the  crown,  has  been  declared  to  be  affirmative  of  the 
^common  law,  and  then  there  is  as  much  reafon  to  argue  that  a  fav- 
ing Ihould  be  as  neceflary  for  this  prerogative,  as  for  that  other 
right.  My  lord,  until  it  is  once  prefented  to,  it  cannot  be  fubjed 
to  that  prerogative  (which  for  the  prefent  I  will  not  difpute  againft) 
■becaufe  the  court  feems  to  rely  upon  the  authority  of /^fl^^/i^'j 
fofey  but  yet  that  can  be  no  objedion,  for  it  is  plainly  diftinguilh- 
aole  from  the  cafe  of  a  grantee  of  the  next  avoidance,  who  comes 
in  the  cafe  of  the  grantor,  and  takes  his  grant,  fubjed  to  all  incum-< 
brances  and  titles  his  grantor  was  fubjed  to.  Oqr's  is  now  firft  by 
the  ad  of  parliament,  their's  is  by  avoidance,  by  the  promotion  of 
one  prefented  by  him  that  claimed  under  the  patron,  and  that  is  the 
fame  as  if  he  had  been  prefented  by  himfelf;  this  cife  is  not  fo,  for 
we  cannot  fay  he  is  prefentee  to  us,  or  any  other  that  claims  under 
us.  Suppofing  the  ad  had  exprefsly  declared  that  Dr,  Burch  (hould 
have  been  collated  by  the  bifhop,  to  this  living,  upon  the  firft  avoid- 
jmce,  then  they  fcarce  will  pretend  that  this  prerogative  fhpuld  take 

{h)  AntCi  pafe  ao8« 
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^^J^         hold  of  it,  upon  the  promotion  of  Dr.  Termifin.    They  %,  indeed^ 
BisHOf  or      ^^  g^^t  but  muft  come  unckr  the  contii^cncy  of  iStus  prerogatiye  ; 
LoKroN.       but  they  (ay  an  a£t  of  pariiamcnt  cannot  alter  it,  &>  that  k  is  not  ap- 
plicable to  our  caic,  either  in  re^6l  of  the  Kmitation,  nor  of  dbe 
king's  prerogatiire  at  large.     It  has  been  rnCfted  on,  that  the  difFer-* 
ence  is  trifling  between  this  and  the  other  cafe  of  Dr.  Lancafiai\ 
nay  it  has  been  iaid,  that  this  was  a  flicking  in  the  bark  ;  and  the 
opinion  on  their  fide  is  a  mtijfim^any  fo  that  it  was  below  the  dig- 
•  [  424  ]    nity  of  this  court  ♦  to  have  an  argomcnt  about  it;  and  that  it  was 
not  the  intent  of  the  law  to  exempt  this  living  from  the  commoii 
cafe  of  others  ;  and  that  the  queiHon  is  not,  whether  the  words  of 
an  a£b  ihall  bind  againft  the  general  reafon  of  the  law  which  is  for 
the  prerogative.     My  lord,  we  infift  upon  it,  it  was  the  intent  of 
this  act  to  difference  it  in  this,  as  it  hath  differenced  it  in  ieveial 
other  particubrs  >  however  it  fuffices,  that  the  firft  prclentation   is 
by  exprefs  words  exempt,  elfe  their  kindnefs  to  the  hijh(fp  ef  Ltmdan 
was  fruftrate.     Thev  fay,  there  would  have  been  §)ecial,  and  other 
words  ufed,  if  what  1  argue  for  had  been  intended :  but  that  wifl  not 
reach  to  this  firll  prefentation  whatfoever  it  may  to  any  afterwards  ; 
and  like  wife  we  return  the  argument,  and  fey,  if  the  contrary  had 
been  intended,  other  words,  and  contrary  words  would  have  been 
ufcd.     And,  MY  LORD,  it  is  no  argument  to  fay,  that  if  a  vacancy 
had  been  in  the  (be  of  Londan^  and  the  temporalities  in  the  king's 
hands,  then  the  king  muft  have  prefented,  and  not  the  bifhop  ;  that 
would  by  no  means  contradidl  the  a^  ii:^  much  as*  this  doth,  for  that 
bad  been  the  fame,  as  if  the  bifhop  had  done  it,  for  then  the  king 
for  that  time  was  In  iocs  ordtnari'ty  and  has  all  the  benefits  as  he  had. 
And  to  fuppofe,  that  if  my  Lord  Jermyn  had  been  attainted  of  trea- 
fon,  the  king  fhouid  prefent,  it  would  be  contrary  to  the  words  of 
this  a'il ;  that  is  no  argument  neither,  for  in  the  cafe  of  attainder,  the 
king  claims  in  the  right  of  the  perfon  fo  attainted,  and  therefore  it 
is  no  conclufion  againft  us  neither,  nor  indeed  any  conclufion  at  all. 
And  for  the  objc£lion  if  an  eftate  tail  be  given  by  act  of  parliament 
it  is  dockable,  that  is  not  any  argument  in  this  cafe  neither ;  for 
fuppofe  an  adt:  of  parliament  fay,  that  ji,  (hall  have  the  manor  of  />. 
for  and  during  his  life,  and  after  his  dcceafe,  it  (hall  defcend  to,  or 
be  enjoyed  by  C  or  by  the  cldeft  fon  of  the  body  of  A.  that  fhall  be 
then  living,  will  any  man  fay  that  againft  thefe  words,  any  a6l  of  J^ 
fhall  prevent  an  enjoyment  according  to  the  adt;  nor  can  any  thing 
Dr,  Tennlfon  doth  or  agrees  to  (as  no    queftion  he  doth  to  his 
own  promotion)  hinder  the  operation  of  the  ail  of  parliament.    And 
though  it  is  but  a  general  argument,  that  the  b'ljhop  of  London  has 
no  more  right  than  the  common  grantee  of  the  next  avoidance  has^ 
by  his  grant,  that  is  no  clofe  reafoning,  for  there  is  fome  difference 
between  the  one  and  the  other ;  for  in  our  cafe  we  claim  under  an 
aft  of  parliament,  that  can  change,  alter,  annul,  abridge,  diminifh, 
[  4^5  ]    qualify,  enlarge,  or  transfer  any  common  *  law  right ;  and  then  here 
is  tarticularis  deftgnatloy  which  is  always  exclufio  alterius^  sn  ad  of 
parliament  having  the  common  law  and  the  prerogative  too  under 
Its  controuL     And  to  evidence,  that  the  prerogative  is  not  fo  much 
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valued  in  law,  as  an  intereft  the  king  hath,  we  may  fee  BaJkervlCs  Kikc 
cafe^  7  Co.  28.  If  the  king  has  the  tWe  to  prefent  by  lapfe^  and  the  Bishop  or 
patron  prefents,  and  his  prefentee  is  admitted,  inftituted,  and  in-  Londow. 
du6^ed,  and  dieth,  the  king  has  loft  his  turn ;  for  nullum  iempus 
occurrit  regi  extends  only  where  he  has  an  intereft  certain  and 
pei^anent,  not  to  a  limited  prerogative  title.  My  lord,  we  have 
all  the  common  topics  of  argument  on  our  fide,  that  the  king's 
prerogative  is  bound,  becaufe  not  faved,  and  the  a£l  is  for  the  be- 
nefit of  the  church,  and  that  which  we  humbly  infift  upon  is  this, 
that  not  only  this  is  a  new  law,  and  inconfiftent  with  the  former, 
as  to  perfons  and  things,  but  that  this  avoidance  is  upon  the  promo- 
tion of  a  perfon  never  prefented  by  us,  but  who  comes  in  by  aft 
of  parliament ;  and  they  can  (hew  no  precedent  for  the  prerogative 
in  this  cafe  neither  ;  and  if  it  be,  that  he  hath  a  prerogative  in  ordi- 
nary cafes  to  prefent,  he  ought  not  here  when  we  claim  under  an 
cxprefs  particular  limitation  by  particular  words.  Suppofe  it  had 
been  given  to  the  archhtjhop  of  Torkj  who  never  had  any  thing  to  do 
in  the  living  before,  he  had  had  as  much  right  to  prefent  as  the 
bijhcp  of  London  has  now,  and  that  we  take  to  be  good  ;  and  the 
feme  aft  which  made  it  at  firft  a  parifli,  is  that  which  gives  the  firft 
prefentation  in  a  particular  exprefs  way,  and  it  would  be  the  fame 
if  it  were  given  to  a  ftranger,  and  that  conftruing  it  as  they  would 
have  it,  to  leave  a  loophole  for  this  prerogative  to  get  in  at,  is  to 
overthrow  the  intention  of  it.  And  for  thefe  reafons  we  pray  your 
judgment  for  the  defendant. 
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The  Fourth  and  Fifth  of  Willia'm  and 
Mary, 

I  N 

THE  KING'S  AND    QUEEN's 
BENCH. 

Wednefday^  the  %th  February y  1692. 


Harcourt  againjt  Fox.  Cafe  a6r. 

SIR  Thomas  Powis.      My  lord,   I   am  of  counfel  in    that  By  37  Hen.  t. 
cafe  for  the  plaintifE  c.  i.  tbc  m^or 

rotubrum  hatk 
DOLBEN  Juftice.  Then  go  on.  th«  appointinjf 

SirThomasPowis.  Mayitpleafeyourlordfliip,S/z«»«/iiirf^«r/,  (f'f^jil^* 
£fq',  is  plaintiff,  and  John  Fox  Efqy  is  defendant.     This  is  an  aiftion  j^^'y,  c.  ai. 
upon  the  cafe  brought  by  way  o{  indebitatus  affumpjit  by  the  plaintiff  f.  5.  he  it  au- 
againft  the  defendant  for  forty  (hillings  by  the  defendant,  had  and  ^•^*[^l'^cc 
received  for  the   plaintiff's  ufe;   there   is  non  ajfumffit  pleaded,  cJ^ibcW^u 
and  upon  the  trial  of  that  iffue,  there  was  a  fpecial  verdi<El  found  appoint"  one 
ax  the  ni/iprius  before  your  lordfliip,  and  in  that  fpecial  verdift,  the  |*  *^]*^  *"A^n  ' 
jury  find,— First,  the  H^tuteof  37  Hen.  8.  c.  i.  intituled,  "  A  «<  ^d^m^^Sxc 
**  BILL  for  cufics  rotulorum  and  clerkfhip  of  the  peace."     And  then  *«  county  or 
the  verdift  goes  on,  and  finds  the  aft  of  parliament  made  in  the  **  P^"*»  ^, 
firft  year  of  king  William  and  queeii  Mary,  intituled,  "An  act  «  fa^byVim- 
**  for  enabling  lords  commiifioners  for  the  great  seal,  to  exe-  «  fclf  or  hii 
**  cute  the  office  of  lord  chancellor,  or  lord  keeper,"  and  the  ver-  *^  fufficien?  dc- 
dia  doth    likewife  find  feveral  daufes  in  this  laft  aft   that  oar-  «  ?©  wkc^and 
Xicularly  relate  to  the  offices  of  ctiftos  rotubrumy  and  clerk  of  the  "  receive  che 

*«  fees  thereof 
«  for  fo  long  time  wty  as  fuch  clerk  of  the  peace  (hall  well  demean  himfclf  ia  h\%  faid  office,"  and  givjet 
the  feifions  authority  to  difcharge  him  for  miAiehaviour  and  appoint  another.    Am  appoiktmenI*  made 
hy  a  <ufioi  r^iilormm  purfuant  to  thefe  ftatutes  Is  as  to  him,  an  appointment/or ///« ;  and  theiefore  the  offi^ 
4oes  nor  become  void  on  the  cuftos  being  removed  ;  nor  can  the  fucceeding  cujto%  remove  a  cUrkof  tli  fcac^  i%> 

appointed,  and  appoint  another. S.  C.pod,  506.  516.  556.     S.  C.  4  Mod.  167.  S.  C.  Comb.  109. 

S.  a  Show.  p.  C.  158.    8.  C.  12  Mod.  41.  S.  C.  Holt.  189.  S.  C  Ld.  Ray.  161.  Ante,  282.  a  Hfw^ 
]^^Q*b^•    6  Mod.  193.    4  Mod.  3^   >f  Com.  Pig.  154. 
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HAKcecrftr     peace.     Then  ♦  diey  find,  that  the   right  honoorable  Johs    earl 
fox  ^f  ^^^^  ^^^^  ^"  letters  patents   Irom  mis  king   and  queen,  dated 

^  •  '  ^  rile  9th  day  of  /uiv,  in  the  firft  year  of  dicir  reign,  according  to 
L  T*/  J  the  iiatute  of  37  tiin.  8.  c.  I.  made  ftf/?w  rsful^nan  for  the  county 
of  M'lddlifix^  and  they  fet  forth  the  letters  patents  in  bac  verba. 
They  next  liuid,  that  the  office  (^  derk  of  the  peace  for  this  county 
"being  then  void,  the  Earl  ^f  Clare  by  writing  under  his  hand  and 
feal  the  19th  of  Julj^  i  fVilL  ^  A£jry,  did  nominate,  appoint  and 
conftitute  the  plaintiff,  Afr.  Harccurtj  to  be  clerk  of  the  peace  for 
ATtddlifexy  for  fo  long  time  only,  as  he  fhould  well  demean  himielf 
therein,  and  the  inflrument  is  iikewife  found  in  bisc  verba.  They 
alfo  find  the  plainciff  to  be  a  perfon  capable  and  fufficient  to  have 
and  execute  this  office,  and  that  he  did  take  upon  him  the  execu- 
tion thereof,  and  that  before  he  did  fo,  at  the  quarter  foffions  for 
the  county  in  open  foffions,  he  took  the  oath  required  by  the  laft 
mentioned  aft  of  this  king  and  queen,  and  the  oath  of  clerk  of  the 
peace,  and  did  do  and  perform  all  other  tilings  neceilar)-  to  make  him  a 
compleat  clerk  of  the  peace,  and  that  during  all  the  dme  that  he  did 
cxcrcife  and  execute  that  office,  he  did  weU  behave  himfelf  therein. 
Then  they  find,  that  on  the  fifth  of  February,  in  the  third  year  of 
the  king  and  queen,  the  earl  of  dare  was  in  due  manner  removed 
from  the  office  of  cu/ios  rotulorumy  and  die  right  honourable  Wil- 
li am  Earl  of  Bedford  was,  by  letters  patents  of  the  king  and 
queen,  dated  the  6th  of  February,  in  the  third  year  of  their  reigo» 
made  cujlos  rotulorum  for  this  county,  according  to  the  flatute  of 
37  Hen.  8.  c.  I.  andthofe  letters  patents  are  alfo  found  in  bac  verba^ 
They  find,  that  the  Earl  of  Bedford  by  a  writing  under  his  hand  and 
feal,  dated  the  15th  of  Fcbruar}*,  in  the  fourth  vear  of  the  king  and 
queen,  conflituted  and  appointed  the  defendant  mr,  Foxy  to  be  clerk 
of  the  peace  for  this  county,  to  hold  the  office  for,  and  during  Ac 
time  that  the  carl  fhould  occupy  and  exercife  tiie  office  of  cuflos 
rotuleruTnj  fo  as  he  weU  demean  himfelf  there'm.  They  find  lie- 
wife,  that  Mr.  Fcxy  the  defendant,  is  a  perfon  capable  and  Sufficient 
^  to  have  and  exercife  the  place,  and  in  open  feffions  did  take  the 
oath  required  in  the  late  aft,  and  did  all  other  things  requifitfe  to 
qtfalify  him  for  the  office,  and  did  thereupon  enter  upon  the  exe- 
cution of  it,  and,  during  that  time  executed  it,  did  well  demean 
himfelf  therein,  and  did  ^e  the  fees  belonging  to  the  office,  which 

•  [  428  1  they  find  to  be  to  the  value  of  five  ihillings.  But,  ♦  whether  or  no 
the  plaintiff  ought  to  receive  this  five  fhillings  againfl  the  defen- 
dant they  cannot  tell,  but  fubmit  that,  upon  this  whole  matter  thus 
found,  to  the  court,— My  lord,  I  take  it,  the  tingle  quefUon  in 
this  cafe  upon  fpecial  verdift  will  be,  whether  or  no  Afr.  Harcourtj 
who  was  duly  conflituted  clerk  of  the  peace  for  the  county  of  ASd^ 
dlefex  by  the  Earl  of  Clarey^whWe  he  was  cuflos  rotulorum^  <£d  thereby 
become  clerk  of  the  peace  for  life,  only  removable  for  mifbeha- 
viour,  or  whether  his  continuance  in  that  office  depended  upon  the 
continuance  of  the  cujios  in  his  office,  fo  as  upon  his  death  or  re- 
moval, the  clerkfhip  of  the  peace  was  to  ceafe  and  be  determined. 
And  I  do  take  it,  with  fubmiffion,  that  he  was  and  Aill  is  clerk  of 
the  peace  for  his  life,  only  reoioveable  for  niifdcmeanors  in  his 

office, 
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office,  and  not  dependant  upon  the  death,  or  removal  of  the  cujlos     Harcooit 

rotubrum.  J^" 

Fox* 

To  make  out  this,  I  (hall  confider  three  things : 

First,  How  this  matter  ftood  at  common  law,  I  mean,  before 
that  ftatute  of  37  Hen.  8.  c.  i.  for  ftriclly  fpeaking,  at  comraoii 
law  there  was  neither  cvjlos  rotulorwn^  nor  juilice  of  the  peace,  nor 
clerk  of  the  peace* 

Secondly,  liow  it  ftood  upon  that  ftatute,  and  another  which 
I  ftiall  hav.^  occafion  to  take  notice  of,  though  not  found  in  the 
verdi6^,  and  tii^t  is  3  &  4  Ed,  6,  c.  I. — And 

Thirdly,  How  it  now  ftands  at  prcfent  upon  t'nis  late  aflj  in 
the  firtt  year  of  thb  king  and  queen  about  the  lords  commiilioncrs 
for  the  great  feal. — Now  as  to  the 

First,  I  take  it,  by  the  common  law,  and  the  ancient  conftitu-  4  Wod.  169. 
tion  of  the  kingdom,  all  oiftccrs  of  courts  of  juilice,  and  im-  ^  ^^  ^'^ 
mediately  rdating  to  the  execution  of  julHcc,  were  in  for  their 
lives,  only  removeable  for  jnifbehaviour  in  their  offices.  Not 
only  my  lords  the  judges  of  the  courts  in  IVcf.fmnJler  Hall  were 
anciently,  as  they  now  are,  fince  the  revolution,  quam  din  fe 
hent  gejferint^  but  all  the  officers  of  note  in  the  fevcral  courts  xininT 
them  were  fo,  and moft  of  them  continue  fo  to  this  day,  as  the  clerks 
of  the  crown  in  this  court,  and  in  the  chancery,  the  chief  clerk  on 
the  civil  fide  in  thb  court,  the  prothonotarics  in  die  Common  Pleas, 
the  nufter  of  the  office  of  pleas  in  the  Exchequer,  and  many  others ;  ^ 

I  think,  fpeaking  generally,  they  were  all  in  for  their  lives  by  the 
common  law,  and  are  fo  ftill  to  this  day.  So  *  it  was,  and  is  with  *  E  4^9  J 
the  clerks.of  ajftz£j  and  fo  I  take  it,  before  this  ftatute  of  37 
HiH.  8«  c  I.  it  was  with  the  clerk  of  the  peace.  And  in  this  par- 
ticular the  wifdom  of  the  law  is  very  great ;  for  it  was  an  encou- 
ragement to  men  to  fit  and  prepare  themfelves  for  the  execution  and 
performances  of  thofe  offices,  that  when  by  fuch  a  capacity  they 
had  obtHained  them,  they  might  ad  in  them  iafcly,  without  fear  or 
dependance  upon  favour ;  and  when  they  had  fcrted  in  them  faith- 
fully and  honeftly,  and  done  their  duty,  they  fliould  not  be  re- 
moveable at  pleafure.  And,  on  the  other  fide,  the  people  were  fafe, 
for  injuftice,  corruption,  or  other  mifdemeanors  in  an  office,  were 
iiifficient  caufes  for  removal  and  difplacing  the  offender.  My 
XORD,  I  fliall  not  enlarge  upon  this  matter;  I  need  not,  it  being  fo 
well  known ;  I  do  rather  but  touch  upon  it,  to  introduce  w  hat  I 
am  confidering  upon  this  firft  head,  how  it  ftood  before  this  ftatute, 
which  feems  calculated  to  reduce  it  to  the  ancient  courfe ;  for 
perhaps  alFedlation  of  power  and  unlawful  gain,  were  the  mifchiefs 
that  occafioned  both  the  a6ts  found  in  this  verdict.  But  to  come 
to  the  matter  more  clofely,  I  take  it,  that  anciently  the  cujlos  rotw* 
lorum  was  in  the  nomination  of  the  lord  chancellor  or  iCEEP£R, 
and,  I  think,  as  antiently  the  nomination  of  the  clerk  of  the  peace 
\m  in  the  cuftosrotulorim  \  but,  my  lord  though  he  was  nominated 
§  by 
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HA»ccr»T      by  the  rufloi  rdiubrum;  yet  he  was  not  dependent  on  him,  nor 
^^'  rcmoveable  upon  his  death,  or  removsd  from  die  o£ce  of  £m/1§s  f»- 

tttloj'umy  aiid  that,  I  conceive,  upon  thefe  grounds.  First,  from 
an  uniformit)',  (which  the  law  loves  and  ufcs)  between  this  officer, 
and  all  other  officers  of  this  nature,  as  diofe  I  mentioned  in  this 
court,  and  the  Common  Pleas,  in  the  nomination  of  the  Chief  Juf- 
tice,  and  more  particularly  the  clerk  of  aflize,  who,  upon  any  vacancy, 
is  put  in  by  the  fenior  judge  of  affize,  at  that  trnie  for  that  circuity 
but  yet  he  is  not  dependent  upon  diat  judge's  condnuance  in  his 
place ;  for  all  thefe,  though  they  be  nominated  by  a  pMtictriar 
perfon,  yet  when  they  are  in,  diey  are  officers  of  the  public,  and 
not  of  thofe  perfons  that  placed  them  Erft  in  their  offices. 

Secon^dly,  The  next  thing  I  could  offer  is  this,  that  the  cleric 
of  the  peace  is  not  the  clerk  of  the  cuJl§Sy  but  of  all  the  juftices  of 
the  peace  in  general,  and  properly  clerk  of  the  feffions  of  the 
peace.  And  fo  exprefely  the  ftatute  of  12  Rich.  2.  c.  10.  where 
the  law  appoints  the  wages  of  the  juftices  of  the  peace  at  the  (ef- 
#^  4^0  ]  fions,  it  feys,  **  that  every  juftice  of  the  poice  ♦  (hall-tdce  for  his 
^  wages,  for  every  day  of  the  feffions,  four  fhillings^and  their  derktwo 
^  (hillings ;"  fo  diat  this  ftatute  doth  exprefsly  odl  die  deric  of  the 
peace  their  clerk.  It  is  true,  the  cuftos  rotubntm  is  ufually  a  perfen 
of  great  quality,  and  firft  and  moft  eminent  among  the  jufficeSy 
as  Lambert  in  his  Eirenarcha^  bk.  J^f9.  387.  (ays,  and  he  has 
the  nomination  of  the  clerk  of  the  peace.  But,  as  he  afterwards 
fays,  folio  394.  when  he  is  fo  nominated,  he  is  not  the  cierk  of  the 
cuftos  rotulorum^  but  the  clerk  of  the  juftices.  So,  as  the  clerk  of 
ailize,  who  in  the  execution  of  his  office,  is  near  of  kihto  the 
clerk  of  the  peace,  though  he  be  nominated  by  the  fenior  judge,* 
at  the  time  of  the  vacancy,  yet  he  is  not  the  clerk  of  Ae  ju(^ 
but  of  tlic  afllzes ;  fo  is  the  clerk  of  the  peace  nominated  by  ihi 
cuftos^  but  is  not  the  clerk  of  the  cujlosy  but  of  the  juftices  in  tlieir 
feffions ;  and,  as  the  clerk  rf  tlie  aflize  is  not  dependent  upon  the 
death  or  removal  of  him,  \,'io  put  him  in,  fo  the  clerk  of  the  peace 
is  not  dependent  upon  the  death  or  removal  of  him,  who  put  him 
in,     I  fpcak  now  of  what  was  antiently.     Nay, 

Thirdly,  The  clerk  of  the  peace  is  fo  far  from  being  the  derfe 
oi  the  cujhsy  that  in  the  year  book  of  2  Hen,  *].  foiio  I.  he  is 
called  the  clerk  and  attorney  of  the  king.  As  the  clerk  of  the 
crown  is  here  clericus  et  attomatus  ddmini  regis^  and,  fays  that  book, 
by  the  duty  of  his  office,  he  is  to  profccute  for  tne  king,  as  his 
attorney.  Nay,  he  is  fo  for  a  fervant  of  the  crown,  that  by  the  fta- 
tute of  27  Eliz,  c.  13.  if  a  robbery  be  committed,  and  Hue*AKD- 
cry  raifed,  and  the  inhabitants  of  the  hundred  do  not  make  fre(h 
purfuit,  and  fo  the  hundred  incur  the  penalties  of  former  laws,  there 
it  is  provided  ^^  that  fuch  inhabitants  (hall  forfeit  and  lofe  one  moiety 
«  of  fuch  penalty  as  (hall  be  recovered  a^^ainft  the  hundred,  to  be  fued 
*«  for,  by,  and  in  the  name  of  the  clerk  of  the  peace,  for  the  time 
•*  being,  without  naming  his  chriftianor  (irname,  and  fuch  ai^ion  not 
^  to  abate  for  his  death  or  removal."  So  that  it  feems  to  make(boie» 

thing 
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t^ine  like  a  coipoiation  in  that  office.    And  dierefore  by  the  ancient    Haecouet 

conftitution,  I  take  it,  that  it  is  pretty  clear  the  clerk  of  the  peace  **       ^ 

had  his  office  for  life  ;  diat  he  was  not  the  clerk  of  the  cu/ids  rotuh^  *** 

r«m,  but  the  clerk  of  the  juftices,  or  of  the  kiitg,  and  a  fervant  of  the 

crown,  and  not  dependent  upon  the  deadi,  or  removal  of  the  cu/los. 

And  now,  my  lori),  I  come  to  the  fecond  thing,  and  that  is  the 

ftatute  of  37  Hen.  8.  c.  lO.  to  confider  how  it  ftood  there  upon 

that  ftatute,  and  the  other  I  mentioned  before,  that  is,  3  and  4  of  Edw. 

6»  c.  I.    The  ♦  ftatute  of  37  Hen.  8.  c.  i.  recites,  **  that  whereas    *  [  431  ] 

^  Jieretofore  the  lord,  chancellor,  for  the  time  being,  by  virtue 

*'  of  his  office,  had  the  nomination  and  appointment  of  the  cujlos 

<<  rotuUruniy  and  the  cujlos  rotulorum  by  his  office,  had  the  nomiria- 

"  tion  of  the  clerk  of  the  peace  j"  but  fays  that  afi, "  of  late,  perfons 

^  unlearned  and  unfit  for  thofe  offices,  had  by  labour,  friendfliip,  and 

**  means  gotten  Ihem  for  terms  of  their  lives,  bv  patents  from  the 

"  crown;"  therefore  it  is  enacted,  **  that  none  mould  be  appointed 

*^  cti/fos  rotulorum  for  the  future,  without  a  bill  figned  by  the  king's 

^  own  hand,  which  fliould  he  a  warrant  to  the  chancellor  or  keeper, 

^  to  make  him  out  a  comihiffion  for  that  office,  to  continue  only  till 

^  the  kins;  by  another  bill  (b  figned, 'do  appoint  another  perfon  to  be 

•'  tu/ios :"  riius  it  is  as  to  the  cuftou    Then,  as  to  the  clerk  of  the 

peice,  it  lays, « that  the  cuftos  rotulorum  fliall  appoint  the  clerk  of  the 

<<  peace,  and  grant  that  office  to  an  able  penon  to  hold,  during 

«<  the  time  that  the  cujlos  fliali  ei^oy  his  office,  fo  as  the  cleric 

^  demean  himfelf  well  in  the  office/'     Thus  fays  the  ftatute  of 

37  Hen.  8.  c,  1. 

And  now  it  has  made  an  alteration  In  this  matter,  firom  what  it 
anciently  -was  in  thefe  particulars. 

First,  That  whereas  the  chancellor  alone,  did  by  virtue  of 
his  office,  abfolutely  appoint  the  cuftos  rotulorum^  now  he  is  to  give 
out  the  commiffion,  but  Jub  modo^  bv  a  warrant,  by  a  bill  figned  . 
by  the  king's  own  hand,  and  then  he  was  tb  continue  in  the  office 
till  another  were  appointed  by  another  bill  figned  with  the  king's  own 
hand.;  fo  that  he  was  removeable  at  the  king's  pleafure  :  and  then, 

Secondly,  As  to  the  clerk  of  the  peace,  there  is  likewife  made 
a  very  confiderable  alteration;  for  whereas  before,  as  I  have  offered, 
his  office  muft  be  for  life,  ho  is  now  made  dependent  upon  the  con- 
tinuance of  the  cuftos  rotulorumj  and  removeable  upon  his  death  or 
removal ;  for  he  is  to  hold  during  the  time  the  cuftos  fbaU  enjby  his 
oflice,  which  words  do  feem  to  make  it  clear,  that  he  doth  depend 
upoa  him  -,  fo  long  as  the  one  is  cuftos  rotuiorutn^k  long,  aiid'no 
longer,  the  other  is  clerk  of  the  peace.  But  not  long  after  this,  ; 
about  three  or  four  years  after,  comes  the. ftatute  that  1  mentioned 
of  3  and  4  Edw.  6.  c.  i.  And  that  ftatute  takes  notice,  that  '^ 
by  the  ft^mte  of  37  Hen.  8.  the  lord  chancellor  or  keeper  could  not 
-  commiffionatc  .a  cufos^  but  by  bill  figned  by  the  king's  own  h^nd, 
and  there  being  vacancies  for  fome  long  time,  for  want  of  fu<j|m 
biUt'wbei^byjuftice  was  hindered,  and  it  was  troublcfome  to  t^c 

<loi.  I.  F  f  ^ 
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UicooEt  king**  to  be  (noved  for  bills  upon  fuch  vacancies,  ajid  it  being 
fox,  anciently  accuftbmed  to  be  done  by  the  ciianccUor  in  keepefy 

♦  r  rii  1  ^^^^^^^^y  **^  ^  ^^  cmStj  that  tlie  chancellor  or  keeper  ihaU 
L  43  J  li^in  nominate  the  cujios  rotulorum-,  and  ri.crcby  doth  reftorc  the- 
chancellor  or  keeper,  as  to  a  former  right,  taken  away  by  the  fiatute 
37  ILn.  8.  c.  I.  But  that  ftatute  (aytng  nothing  at  all  as  to  the 
clerk  of  the  peace,  he  feems  ftill  to  be  remaining  under  die  ftatute 
of  37  Hen.  8.  c.  I.  and  tliereforc,  my  lord,  I  think  it  was  taken  till 
of  late,  that  is,  till  the  ad  of  this  king  aixl  que^  that  the  clerk  of 
the  peace  did  ilill  depend  u^xm  the  poiTeilion  of  the  atftos  rotuhrwtk 
df  his  ofHce,  and  was  to  continue  no  longer,  than  the  cuftos  conti* 
ntied  to  be  cit/ios. 

Therefore,  I  now  come  to  the  third,  and  lift  thing,  which  I 
propofed  to  infift  upon  in  this  cafe,  and  that  is,  the  ftatute  i  Jyill, 
and  Mary^  r.  2i.  and  I  take  it,  my   lord,  that  diis  ftatute  hadi 
clearly  reftored  the  clerk  of  the  peace  to  his  ancient  intereft  in  his 
office,  to  hold  it  for  term  of  his  life,  determinable  only  upon  his  mif- 
behaviour  in  his  office.     Here  I  (hallfirft  confider  the  clauils  of  this 
zdty  that  relate  to  the  cujios  rotukrum^  and  then  what  relates  f^  the 
clerk  of  the  peace.     Now,  as  to  the  cujloi  rotuhru»iy  this  ftatute 
hath  placed  it  aj^ain,  as  it  was  by  tlie  ftatute  of  37  Hen,  8.  c.  J  • 
and  confcquently  hath  repealed  the  ftatute  of  3  and  4  Edw.  6.  c.  I. 
For  it  hath  enabled  ^  that  the  nominating  and  appointing  of  the 
*'  af/hs  retuhrum  {hall  be,  as  is  directed  oy  37  /£f«,  8.  c.  1.  any 
**  law,  ufage  or  ftatute  to  the  contrary,  in  any  wife  notwithftanding." 
But,  MY  LORD,  as  to  the  clerk  of  the' peace,  it  will  be  obfervable 
how  this  ftatute  provides  for  that ;  it  fays,  **  that  the  cnjios  rciuhruMf 
«*  or  other  perfon  to  whom  it  doth  of  right  btlong  to  nominate  or  ap- 
"  point  the  clerk  of  the  peace,  fhall  from  time  to  time,  where  the 
"  office  is  void,  nominate  and  appoint  one  able  and  fufficicnt  perfon, 
**  rcfiding  in  the  country,  or  place  for  which  he  is  clerk,  to  execute 
"  the  fame  by  himfdf,  or  fufticient  deputy,  and  to  take  the  fees  and 
•*  pcrquifitcs  of  the  office  for  fo  long  time  only,  as  fuch -clerk  of  the 
**  peace  ftiall  well  demean  himfelf  in  his  faid  office.**     By  virtue  of 
this  claufe,  I  take  it,  that  tlie  clerk  of  the  peace  has  an  cftate  for 
his  life  in  the  office ;  firft  frc  m  the  plain  and  pofitive  words,  and 
fccondly  from  the  intention  of  this  adt  of  parliament.     My  lord, 
the  words  fecm  as  plain  to  me  to  fignify  fo  much  .as  any  words 
can  do.     For  if  any  a£l  of  parliament  be  made  at  this  day,  that  doth 
•   [  433  ]    ^^^^  *  ^^^  court,  and  doth  likewife  appoint  that  court  ♦  to  make 
officers,  who  fliall  execute  their  offices  "  fo  long  time  only  as  they 
**  fliall  well  behave  thcmfclves  in  their  offices/'  ihofc  words  would 

fjive  them  an  ettate  for  life  in  their  offices.  If  the  king,  or  an^ 
ubjeft,  who  hath  .the  difpofal  or  granting  of  anvoffice  fliould  grant  this 
office  to  J.  S.  to  execute  it  "  fo  longas  he  fliall  demean  hi mfcif  wqll  in 
'^  (he  office  only,"  no  queftion,  but,  that  if  the  party  granting  had  a 
power  to  grant  it  for  life,  the  grantee  would  have  an  cftate  for  life 
in  the  office;  fo  that  T  take  it,  the  words  here  in  tliis  a£l,  are  a$ 
full  and  plain  as  can  be  $  and  I  need  not  repeat  them  again.    * 

fiut,  MY  LOUD,  bfefidcs  tbefc  exprefs  words  which  feem  t9  mc  to 

•  be 
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be  fo  very  plain  and  clear,  there  are  many  things  in  this  a£()  that    Hascovht 
will  be  found  upon  confideration,  to  enforce  this  to  be  the  mean-         J'* 

First,  The  claufe  relating  to  the  clerk  of  the  peace>  hath  in- 
duflrioufly  and  carefully,  as  on  fet  purpofe,  omitted  that  claufe  in 
the   ftatttte  of  37   Hen.  8.  c.    I.    which  made  the  clerk  of  the 
peace  dependent  upon  the  ctifios  rotulorumj  and  removeable  upon 
his  death  and  removal,  but  hath  as  carefully  ufed  the  other  words 
in  this  ftatute^  about  his  removal  for  mifdemeanor.     For,  whereas 
the  ftatlite  of  37  Hen.  8.  c.  1.  fays,  *'  that  the  clerk  of  the  peace 
**  (hall  hold  and  enjoy  the  ofEce,  during  the  time  that  the  cuftos  ro^ 
^  ttdorum  (hall  occupy  and  exercife  his  ofEce,  fo  as  the  clerk  demean 
**  himfelf  well  in  the  office  :**  this  aft  fays,  **  the  cujios  rotulorum  (hall 
^  appoint  and  nominate  one  able  and  fufficient  penon  to  execute  the 
**  office  of  clerk  of  the  peace;  and  take  the  fees  for  fo  long  time 
•*  only,  as  fuch  clerk  of  the  peace  (hall  well  demean  himfelf  in  the 
"  office,"  and  omits  totally  thofe  other  words, "  during  the  time  that 
"  the  cujlos  (hall  continue  cuftos.^*     And,  that  omifiion  is  not  by 
over-fight,  and  through  inadvertency,   but  is    induftrioufly  done, 
becaufe  this  aft  exprefsly  takes  notice  of  the  ftatutc  of  37  Hen.  8. 
c,  I.  and  appoints  the  nomination  of  the  cuftos  to  be  according  to 
that  ftatute,  and  therefore  the  omiffion  cannot  be  by  chance. 

A  SECOND  thing  that  I  would  offer  to  your  lojdfiiip,  to  prove 
this  to  be  the  meaning  of  this  aft,  is  this.  The  ftatute  having 
impowered  him  who  has  the  xight,  to  nominate  one  to  hold  it,  for 
*<  (b  long  time  only  as  he  (hall  well  demean  himfelf  in  the  office,'' 

K«s  on,  and  makes  provifion  how  he  may  be  removed  for  a  mi(be- 
viour.     For  having  made  him  removable  only  for  mifdemeanor,  ' 
it  was  proper  next  to  confider,  where,  and  how,  and  by  whom  this 
removal  ihall  be  made.     Therefore  *  the  next  claufe  doth  direft,   '*  [  434  1 
^  that  an  accuiation  (hall  be  put  in  againft  him  in  writing,  and  this 
"  to  be  done  in  open  fcffions  before  the  juftices,  where  it  ihaM  be  ex- 
^  amined  into  and  proved ;  and  being  adjudged  to  be  a  mi(bebaviour 
**  by  the  major  part  of  the  juftices  prefcnt,  they  may  then  fufpend  or 
**  difcharge  him  from  the  office."    They  may  remove  him  in  fuch  a 
cafe,  but  it  is  not  laid  that  the  cuftos  rotulorum  (ball  remove  him  or 
fufoend  him.    And  this  proves,  first,  that  he  is  an  officer  of  the 
juftices  of  the  peace,  and  under  the  controul  of  that  court,  and  not 
of  Che  cuftos  \ — and  secondly,  that  by^reafon  of  the  great  fonpa-^ 
litjr  and  ceremony  that  the  aft  requires  to  be  ufod  in  his  fu|faeti(ioit 
or  removal,  they  4><t  look  upon  htm  as  (b.  (ixed  in  his  office,  ^    ' 
that  he  was  not  removeabl^  except  only  for  xxii(befaaidour  in  his 
office. 

But,  there  is  further  a  diird  diins  t)iat  is  to  be  confidered  In  this 
aft^  and  that  is  this :  fuppofe  the  derk  of  die  peace  (hould  be  re- 
moved by  the  juftices  for  mi(behaviour,  in  cafe  the  cuftos  doth  not 
Wfrnmn  m  iyfis'i  — ilMT.hffnrr  "hr  nrr^  ij^rhl  inrTrrfr  fljiinj/ 
<befi  the  juftices  (ball  nominaorat^  i^pMl^tfi^  Now9  I  wo^d- 
fiitf  afls  tfatt  q^uiftion,  whct}^er>  if  oil^  be  rrnrrrrfif  lif 'l||jnffif  1 11^ 
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!^^*^  and  the  citftoi  ncgledl  or  refulc  to  nominate  another  before  die  next 
F»x.  quarter  feffions,  and  the  jufHces  do  appoint  one,  whetiwr  or  nO|he 
who  is  fo  p«t  in- by  the  juftices,  (hall  be  fo  dependent  »pon  the 
£ujizs^  as  to  be  removed  upon  his  death,  or  removal  ?  And,  I  take 
it,  he  (hall  not ;  atul  furcly  it  never  was  the  meaning  of  the  aA, 
that  he  who  comes  in  by  the  appointment  of  the  juftices  in  the  (ef- 
lions  u[K>n  the  dc&tik  and  omiflloh  of  the  cujfos  to  nominate  one» 
ihould  have  a  sreatcr  clUte  in  tlie  ofiu  c,  t'iidn  he  who  liad  thie  pri- 
mary title  by  the  nomination  of  the  cujios  rotulorum. 

Thb  last  thikg  that  I  would  offer,  and  wdich  ieems  to  me, 
with  fubmifGon^  to  be  a  ftron^  argument  that  the  pafiiainent  Hi 
intend  the  clerk  of  the'  peace  ihoiild  have  a  more  dorable  cflate  iiv 
his  oiBce  than  to  depend  upon  the  continuance  of  the  ^cuJlos  in  his 
•fiice,  is,  the  great  and  ftricl  provifion  that  is  made  in  this  ad,  that 
a  clerk  of  the  peace  (hould  not  buy  his  office.  My  lord,  it  was 
conndered,  and  that  very  rightly,  that  if  he  were  now  eftablilhed 
for  his  life,  and  fobje^l  as  to  his  office  to  no  accident  bat  mi(be]ia- 
*  ^    viour,  or  death,  it  micht  be  very  well  worth  his  while  to  bid  money 

i  435  J  for  it,  and  people  would  be  eager  to  ♦^  chafJcr  for  it,  whereas  be- 
fore the  vncertainty  of  the  eftate  depending  not  only  upon  his  own 
Itf^  biit  the  life,  furrender,  or  removal  of  the  iujjosj  it  would  be  very 
kaauutlotis  to  give  money  for  fucb  an  uncertain  intereft.  But  now^if 
he  were  in  certainly  for  Ufe  upon  his  good  behaviour  in  the  office,  it 
might  prove  a  good  bargain,and  upon  this  account  doth  the  tSl  ftridly 
provide  againu  any  diing  of  that  nature  \  it  firft  makes  it  illqgal  to 
bay  or  feB:  under  the  penalty  of  forfeiting  on  both  fides  the  doubk 
of  what  is  given  or  tsdcen,  and  of  dilabihty  to.  bold  their  places; 
nay  not  only  fo,  bat  it  orders/^  that  the  clerk  of  the  peace  before  be 
^  enters  upon  bis  office,  (hall  in  open  feffions  take  an  oath,  that  he 
'^  hath  not, '  v^  will  pay  any  money  or  reward,  nor  give  any  bond 
^^  or  afTurance  to  pay  money,  fee  or  profit,  dirc<^tlj^  or  indiredly  to  any 
**  perfon  or  pcrfons  whatfijcvcr  for  foch  nomination  or  appointment* 
Now,  MY  LORD,  what  was  the  meaning  of  all  this  caution  and 
care ;  firfl  about  the  removing  the  .perfon,  but  that  he  was  in  for  life, 
and  therefore  more  heed  was  to  be  uken  that  ftsch  an  intereft 
Ibould  not  lightly  be^  divefled.  And  fecondiy,  what  means  the 
great  care  that  he  (bould  be  let  in  by  clean  hands,  but  that  now 
tho.  eftate  for  life  Was  a  valuable  intereft  to  purchafc  and  give  money 
fon 

My  lord,  thefe  are  the  things  that  I  do  humbly  offer  to  your 
.lord(hip's  confidcration.— First,  That  by  the  anaent  conftitution 
he  .Was  :an  oJBfeer  forJife.« — Sec&ndly,  That  by  the  (latute  of  37 
Hen,  8.  he  was  made  dependent  upon  the  continuance  of  the  cujl^i 
in  his  office. — But  thirdly,  upon  the  laft  aft,  he  is  rcftored  to  his 
ancient  efhite  for  life,  bbth  bv  the  plain  words,  and  alfo  by  the 
meaning  of  the  zSt  to  be  collected  fr6m  the  fcveral  parts  of  it  that 
have  Ween  motioned.  So  that  I  take  it,  he  is  now  irt  for  life,^  and 
tJicconfequence  of  that  will  bei  that^rtleftti*  tifcei^ei  by3iede- 
feidtait  belong  to  A«roffi«r^  are  received  to  his  ufe  wholiath 
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right  to  the  office;  and  fo  the  plaintiff  ought  to  recover  j  and  there-     Haicou  ar 
fore  I  humbly  pray  your  lordfhip's  judgment  for  him.  J^' 

Mr.  Ff  AWLEs.  May  it  pleafe  your  lordfhips  to  fiivour  me  with 
a  word  for  the  defendant  Mr,  Fox.  The  fpecial  vcrdidl  has  been 
already  truly  opened  by  Sir  Thoatas  Powis,  and  therefore!  (ball 
not  go  about  to  repent  it,  but  I  will  follow  the  method  in  conll- 
derin^  this  cafe  which  he  has  done  before  me.  And  •  first,  witb  •  [  436  ] 
fiibmiffion,  whatfoever  the  common  law  was  as  to  oiMces  th;»t  \vcre  fp  g  qo,  07. 
ancient,  is  no  rule  in  this  matter;  though  it  is  we  know,.|^;>t  a^  Cro/tin.  636. 
our  books  tell  us,  fonie  offices  were  for  life.  And  the  office  of  *  '^^^  '*^*^- 
chancellor  of  England,  my  Lord  Coke  fays,  could  not  be  grant-  croicar.  5 it. 
cd  to  any  one  for  life.  And  why?  becaufe  it  never  was  {6  granted^  ^09,  *$. 
Cuftom  and  nothing  elfe  prevails  anid  governs  in  all  thofe  cafes ;  of 
thofe  offices  that  were  ufually  granted  for  life,  a  grant  of  fuch  a^ 
office  for  life  was.good,  and  of  thofe  that  were  not  ufually  granted 
fof  life,  a  grant  ot  fiicb  an  office  for  life  was  void.  But  as  to  this 
office  now  in  difpute,  there  can  be  no  pretence  of  its  being  a  cotx\y 
mon  law  office,  tor  the  common  law  knew  no  iTuch  thing  as  a  derjp 
of  the  peace,  nor  juilices  of  the  peace,  to  whom  they  iay  he  is  s^ 
clerk;  we  know,  that  the  Aatutc  of  3  &4  Edw^  3-  c.  i.  that  makes 
juilices  of  the  peace,  makes  no  mention  of  any  fuch  clerk  or  o^* 
cer  as  cleri  of  the  peace^  but  it  w;is  an. incident^  perhaps  foma 
body  was  neceflary  to  officiate  in  that  kind;  for  thejufticcs  woidd 
not  make  and  wv\t\s  their  own  records  themfelves,  and  therefore 
0Mift  hare  fome  officer  to  do  it  for  them ;  and  that  ftatute  that  was 
mentioned  on  the  other  fide  of  1 2  Rich.  2.  c«  lo.  (hews  plainly  that  there 
was  no  fuch  officer  then  known  by  that  name  as  cUrk  of  the  ptace^ 
for  he  is  called  there  the  juji\ci*t  cUrk^  (b  that  in  all  probability  bet 
was  one  that  was  appointed  by  tbem  to  do  that  work  for  them. 
Nay,  MV  LORD,  as  to  any  thing  that  we  know,  it  is  very  probable, 
and  I  believe  it  wiis  fo,  at  that  time,  he  that  was  their  clerk  wa^ 
cuflos  rotulorumy  and  intruded  witb  the  keeping  of  the  records,,  and 
aiiterwirds  it  coming  to  be  an  honorary  thing  to  be  the  cuftos  ro^ 
iulorum^  he  that  was  the  moft  eminent  for  quality  among  them, 
was  appointed  to  that  trufl,  and  then  he  appointed  the  clerk  as  his 
d^'puty,  or  fervant  under  him.     Mv  LORD,  there  is  no  ihitute  or  * 

law  that  I  can  find,  that  ever  gave  any  power  to  the  chancellor  .to 
make  a  cujios  rotulornm^  but  the  chancellor  making  out  the  cpm* 
miffion  for  condituting  thejudices  of  the  peace,  might  very  well 
put  upon  them  one  to  be  the  keeper  of  the  records,  and  to  have  the 
firft  place  or  degree  among  them ;  and  then,  that  cuflos  might  very 
well  put  one  upon  the  feffions  as  his  fervant  or  deputy,  for  the 
management  and  cuftody  of  the  records ;  who,  being  clerk  at  the 
feffions,  came  in  time  to  be  clcirk  of  the  peace.  This  looks  to  be. 
the  moft  probablp  account  that  can  be  given,  of  this  matter,  for  a 
certain  one  cannot  be  given ;  we  have  no  hiftory  of  it  in  our  law-r 
books,  or  elfewhere.  J3ut  ♦  the  fbatuteof  37  Men.  8.  c.  I.  recites,.  «  r  a^j  ] 
i*  that  the  chancellor  had  very  much  perverted  the  inftitution,  and  al- 
H  tered  the  intended  courfc.  by  taking  upon  him  to  Q)ake  grants  of 
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HAxcovtT  cc  the  office  of  cuflos  rntukrum  for  life  j"  and  fo  likewife  Ac  clerks  d 
fos.  ^^  peace  were  for  life  too.  It  was  not  only  that  ignorant  and  in* 
fufficient  perfons  were  put  into  the  office,  for  then  the  common 
law  Itfelf  will  turn  out  of  any  office  if  they  he  not  able  to  perform 
it;  that  was  not  the  main  rcafon  of  making  the  a£l;  but  the 
grants  for  life  was  the  great  grievance;  and  therefore  it  does 
ena£i:  for  a  remedy  of  that  mifchiefi  '^  that  the  ctifios  rotubmm  fhall 
^'  be  appointed  by  bill  (igned  with  the  king's  own  hand^  and  at  bis 
^^  plcafure  removeable  and  alterable,  and  die  cler^L  of  the  peace  is  to 
^  be  appointed  by  the  cu/lcs^  and  to  continue  only  during  the  time  of 
«  the  other's  continuing  to  be  cufios.**  By  this  ai&  Atcufios^  by  way  of 
remedy  to  the  former  inconvenience,  has  a  power  to  grant  the 
clerkfhip  of  the  peace  for  fo  long  as  he  is  cufios^  and  he  is  to  receive 
the  fees  fo  as  he  behave  himfelf  well  in  the  office  ;  and  though  there 
be  no  negative  words  that  he  (hall  continue  clerk  of  the  peace  no 
longer,  yet  with  fubmiffion,  thefe  affirmative  words  amount  to  9^ 
negative.  For  when  the  a^  recites  that  the  gran^  that  were  made 
for  life  were  mifchievous,  and  the  law  w^  to  make  provifion  cf  ^ 
remedy  tu  that  grievance:  and  in  order  fo  it  (ays,  ^  the  cuflos  (hall  be 
^  removeable  at  the  king's  pleafure,  and  the  clerk  of  the  peace  ihould 
^  be  appointed  by  the  cu/ios  to  continue  during  his  tioie  of  being  cm/I$s^ 
^  fo  as  he  behave  himfcif  well  in  the  office ;"  that,  with  fubmiffion  im- 
ports, that  the  clerkfhip  of  the  peace  fhould  never  be  granted  for  a 
longer  intcrcfb  than  the  cu/hs  had  in  his  offiqe.  Tk^  ftatute  of  3 
&  4  Eihu.  6.  c.  J.  does  indeed  repeal  part  pf  this  ftatute  of  37 
Hen.  8.  c.  I.  not  by  exprefs  words  of  repeal^  but  by  a  very  ftroi^ 
implication,  by  givmg  the  chancellor  or  keeper  ^e  power  of  nomi- 
nating and  appointing  the  ct{fios  rotulorum^  h\x%  the  office  of  the 
clerk  of  the  peace  is  not  touched  in  this  ftatute  of  3  &  4  pdw.  6. 
c.  I.  but  continued  ^s  it  was  fettled  before  by  3^  ffen.  8.  c.  I, 
which  was  only  during  the  time  of  fuch  cuflos  continuing  in  his 
office.  It  is  then,  my  lord,  this  new  ftatute  of  the  firft  of  tbii^ 
king  and  queen,  that,  if  any  be,  comes  and  makes  the  variation  as 
%o  this  matter,  at  leaft  that  minifters  the  occafion  of  difpute ;  and 
truly,  vnth  fubmiffion,  if  the  cafe  ftand  barely  upon  that  point,  as 
it  ftiould  fcem  it  does,  I  think,  that  there  is  nothing  in  this  a£k  that 
makes  any  fuch  alteration  of  the  law  as  they  now  contend  for. 
,  *  [  438  ]  It  •  is  true,  the  words  fcem  to  have  fomcthing  of  a  change  in  them 
at  the  firft  reading  \  but  if  your  lo^rdftiip  pleafe  to  look  a  little 
nearer  and  more  narrowly  into  them,  th  .re  is  no  change  at  all; 
the  words,  "  fo  long  only  as  he  fhall  well  demean  himfelf  in  the 
"  office,**  are  not  enlarging  of  his  eftate,  but  reftri6Hvc  only. 
And,  with  fubmiffion,  when  ever  you  will  make  a  grant  for  life  to 
be  good,  you  muft  confider  the  power  and  capacity  of  the  grantor, 
and  how  the  thing  granted  is  capable  of  having  a  grant  made  of  it. 
If  tenant  in  tail  make  a  leafe  for  life  of  his  mtailcd  lands,  that  is 
onhr  a  leafe  for  the  life  of  tenant  in  tail,  and  not  for  the  life  of  the 
leflee,  becaufe  he  could  not  grant  any  further  intereft  j  but  if  tenapt 
in  fee  grant  an  eftate  for  life,  that  will  be  a  good  leafe  for  the  life 
of  the  leffee,  becaufe  he  was  capable  of  making  fuch  a  grant,  which 
tiie  other  v^-as  not.    And,  as  I  £ud,  it  muft  be  confidq-ed  further^ 

whether 
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whrther  the  office  or  thing  granted  be  capable  of  having  a  grant    Harcowep 
made  of  it  for  life ;  and,  with  fubmiffion  when  there  is  an  expre&  /^',^ 

ihitute  before,  that  &ith,  ^^  it  fhall  be  bui  durjiig  the  continuance  of 
**  the  grantor  in  his  office  of  cufloSj*  then  every  grant  is  to  be  con- 
ftrued  according  to  that  provifion,  and  is  good,  if  it  purfue  that  pror 
vifion,  but  otherwife  it  is  not  good*     I  know  very  welj,  that  it  is 
(aid  a  grant  quam  diujit  bene  gefferit  is  4  grant  for  the  life  of  the  gran-r 
tee :  hut,  my  lord,  it  you  look  into  thole  words  more  narrowly,  they 
do  not  import  anyfucn  thing  at  all,  it  is  indeed  a  reftriftiye  condition 
tiiat  the  law  puts  upon  all  officers  \  for  mifdemeanour  in  any  office, 
though  granted  in  fee,  is  a  forfeiture  of  the  office.     But  all  that  is 
to  be  confidered  is,  if  it  be  an  office  that  i3  capable  of  being  granted 
lor  life,  thofe  words  may  amount  to  a  grant  for  life,  as  expounded     * 
by  the  ufage  and  capacity  of  the  office  itielf,  otherwife  it  will  not* 
For  tfaofe  words  feem   only  to  be  an  expreffipn  of  what  the  law 
always  impKes,  though  not  particularly  expreffi:d»    If  it  operate  any 
Chtng,  it  feems  oniy  to  have  reference  to  the  power  of  rfie  grantor^ 
as  a  reftridion,  not  an  enlargement  of  the  eftate  of  the  grantee,  ef- 
pecially  where  there  is  by  law  an  incapacity  upon  the  very  office  of 
being  granted  for  life.     Therefore,  diat  which  I  moft  principally 
rely  and  muft  infift  upon,  is  the  ftatute  of  37  Hen.  8-  c.  |.  which 
is  not  repealed,  as  to  this  matter  by  3  &  4  Bdw.  6.  c.  i.  nor  by 
I  fyilL  ^  Mary^  c  5.  and  this  ftatute  exprcfsfy  fays,  « that  the  cleric 
^  of  the  peace  is  to  continue  in  his  office  only  during  the  time  that 
•*  the  cuflos  wko  put  him  in,  continues  to  be  cuftoi!^    The  ftatute  of 
3  &  4  Edw»  6.  did  ♦  not  alter  this  matter,  and  where  it  did  make  *  f  439  ] 
any  alteration,  itfclf  is  exprefsly  repealed  by  this  laft  a£t  of  i;his 
king  and  queen,  which  revives  37  Hen.  8.  c.  i.  as  to  what  altera- 
tion was  made  by  3  &  4  Ed'-jo.  6.  c.  i.  about  the  nomination  of 
cuftoi :  and  appoints  that  th:j  order  appointed  by  37  Hen,  8.  c.  I. 
be  conftantly  obfervcd  j  aiid  as  to  the  clerk  of  the  peace,  I  take  it, 
this  laft  a£l  is  no  way  a  repeal  of  37  Hen.  8.  c.  i.    Mv  lord,  I 
bold  it  as  a  fettled  rule,  that  if  there  be  two  ftatutes  that  are  con^ 
iiftent  with  one  another,  and  not  repugnant  and  contradiSory,  the 
latter  ftatute  ftull  not  be  expounded  to  be  a  repeal  of  the  former. 
I  do  indeed  clearly  conceive,  that  die  ^St  of  the  firft  of  this  king 
and  queen,  did  repeal  that  of  3  &  4  Edw,  6.  c.  i.  but  is  confiftent 
with,  and  confcquently  did  not  repeal  the   ftatute  of  37  Ht^n,  8. 
C.  X.     When  the  matter  of  two  ftatutes  is  directly  contradictory  the 
one  to  the  other,  I  do  agree,  this  laft  muft  be  obfcrved,  and  doih 
repeal  the  firft ;  but  where  they  do  not  contradift  one  another,  but 
may  confift  and  ftand  together,  the  latter  is  no  repeal  of  the  for- 
mer, as  the  rule  is  given  in  £'r.  Foftcr^t  cajc^  in   1 1  G?.  5.  6, 
The  ftatute  of  23  i?/rz.  c.  I.  that  give^   the  twenty  pounds   a 
month  for  recufancy,  it  is  refolved  did  not  repeal  the  ftatute  of 
I  Eli%.  c.  2.  for  the  twelve  pence  a  Sunday,  becaufc  they  are  both 
confiftent   and    ftand  together;    and    do   not  dire£Uy  contradict 
one  another.     It  were  to  no  purpofe  to  cite  any  more  cafes  to  this 
point,  or  to  multiply  authorities :  it  is  an  agrcjcl  fettled  point,  that 
where  ads  of  parliament  are  confiftent,  the  latter  does  not  repeal 
dl^  prior,    l^bey  are  to  be  taken  as  wills  arc.    If  tliere  be  two 
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^^*f.^'*^  wills 'that  arc  inconfiftcnt  with  each  other,  die  latter  will  (hall  be  a 
Fox.  revocation  of  the  former ;  but  if  they  can  ftand  tojgetfaer,  it  fliall  he 
no  revocationi  as  is  the  cafe  of  Kodgkitrfon  v.  fFoaJj  Cr$.  Car.  23. 
My  lord,  it  will  be  lame  thing  as  to  z&s  of  parliament,  Ugispofii^ 
rtores  pri$res  CQntrarlas  abradant ;  but  if  they  are  noC  contrary,  but 
conuftent,  then  they  do  not  abrogate  the  former.  Let  us  dien  look 
upon  thefe  ftatutes,  and  fee  whether  they  are  not  confiftent*  The 
one  fajTS,  ^  the  clerk  fhall  continue  in  his  oiEce,  during  die  time  dot 
^  the  cujfles  continues  in  his  office,  fo  as  he  demean  hindelf  well ;"  tb^ 
other  lays,  ^  he  (hall  enjoy  die  office  fo  long  only  as  he  demoms  him- 
^  felf  well  in  it.'*  Now,if  you  take  the  office  to  oe  gcantable,  but  only 
during  the  time  that  the  cuftos  continues  to  htctjfios^  as  the  fhtui^ 
of  37  Hen.  8.  c.  I.  fays,  suid  afteir  there  ihould  come  thde  words 
that  are  in  this  latter  ftatute,  they  are  [dainly  conf^tent  together,  and 
♦  [  440  ]  not  contradiSory  at  alL  Nay,  ♦  the  exprds  grant  to  Mx.  Faxy  from 
die  earl  ofBidfwdy  is  purfuant  to  the  words  of  die  ftati^te  of  37  Hm^ 
8.  r,  I.  which  reftrains  it  as  well  as  the  laft  ftatute,  to  well  demeaning 
bimfelf  in  the  office.  His  grant  is  ^  to  hold  die  p£^e  during  fuch  timi^ 
^  as  the  earl  continued  to  be  cuftoi.^  fo  as  he  demeaned  biavelf  well  ii| 
^  the  office."  But  Mr.  Harcowrfs  grant  is  without  any  relation  to  the 

})rovifion  of  the  ftatute  of  37  Hen^  8.  c.  i.  which  is  mteofded  by  this 
aft  a£t  to  be  revived  ^  and  all  the  meaning  of  it,  as  to  die  clerk  of 
the  peace,  is  to  give  die  juftices  a  rule  aid  method  how  to  difplace 
him  for  mifdemeanour.  All  which  tilings  are  conliftent  with  the 
order  appointed  for  this  office,  by  the  ftatute  of  37  Hen.  8.  c.  x.  and 
not  contradidory  to  it ;  and  being  fo  they  cannot  be  expounded  to  b^ 
a  repeal  of  that  ftatute ;  and  therefore  the  o$ce  became  vend  upoa 
the  removal  of  my  lord  rf  Clare  \  and  die  pre(ent  ^uftos  was  entided. 
to  make  a  new  grant  or  it  for  his  time,  which  he  has  done  accord-* 
ingly  to  the  defendant,  And  I  hope  your  lordlbip  w^U  pleafe  to  §ivQ 
your  judgment  for  him, 


Michaelmas 
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The  Fifth  of  William  and  Mary, 
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THE    KIN  GVs    B  E  N  C  H^ 

Saturday 9  tk(  ^k  November,  ^693^ 


The  King  and  Queen  agatnji  the  BUhop  of  London^  Wil-  Cafe  0.S1. 
liam  Lancafter^  and  others, 

Hilary  Term^  3  TFiUiam  and  Mary^  ^U  695. 

MR.  CooPEiu    May  it  plcafe  vour  lordfliip,  I  «in  of  coun-  -.    ..-^  - 
cil  in  this  cafe,  for  their  majcttics,  who  bring  a  quart  imptdit  x.««jf?a^g 
againft  Henry  biihop  of  Lond9nj  and  IVilliflm  Lancafter  divinity  the  paoonase 
profeflbr,  for  recovery  of  the  prcfentation  {hac  via)  to  the  vicarage  «f  «»««*>»«:*»  of 
bf  Saint  Martin's  in  the  Fields.    The  declaration  fets  forth.  That  grof^X^ 
Humphrey  late  bifliop  of  London  was  feifed  of  the  advowfon  of  the  Dr.  lamflugh 
faid  vicarage  in  erofs,  as  of  fee,  in  right  of  his  iaid  biihoprick;  and  ^  ^l^^!^JL 
that  being  fo  feifed  (the  laid  vicarage  being  within  the  diocefc  of  ucw^Stf 
London)  he  collated  the  (aid  vicarage  then  vacant,  unto  Thomas  ofExeta-^  and 


KING. 


Lamplugbj  who  bv  virtue  of  ftich  collation,  was  put  into  the  corpo-  ?*"*  ^ 
ral  poffeffion  of  the  laid  vicarage.     And  the  laid  Thomas  Lamplugb  Sw^inS" 
being  thus  vicar,  was  afterwards  created  and  conftituted  bijhop  of  Dr.  Lkyd  to  thA 
Bxeteri  by  virtue  of  which  promotion  the  fame  vicarage  became  VJ^*^.^'   ^''* 
vacant,  and  belonged  to  the  late  and  then  king  Charles  the  sb-  wSop'ofls^' 

»i!iq  presents  Dr.  Taniph  ^o  ?•  CTCtted  ij/bep  «/  Lwo/jt,  with  a  difpenfation  to  hold  "toe  vicaraJe  o* 
St.  Martin^  and  the  reaory  of  St.Jdmis,  until  fuch,  a  day.  Amd  AGasxOy  ift.  That  the  Icinc  has  a 
prtrogadve  to  frefent  to  the  church  of  a  fuhjea  on  the  incumbent*!  being  created  a  biihop.  ad.  That  upon 
all  avoidances  by  ceffion,  this  prerogative  iWf«  fuMki,  takes  place  5  and  3d.  That  a  dHpaifat'um  to  hold  the 
Umt  church  does  not  fadsfy  this  preirogaUve.— -S.  C.j  Lev.  377.  S.  C.  Lev.  Ent.  344-  S.  C.  4  Mod.  zoo 
S.C  I  Tones 404.  S.C. Comb,  aoj-joo*  S.  C  Carth.  313.  S.  C.  1  Salk.  54a  559.  S.C.  HoltcScl 
S.  C.  Ldf  Ray.  13.  "-'^  ^  j- 
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K.iH«  coND  to  prefent,  by  reafon  of  his  prerogative,  who,  accordingly  pre- 

BfSHor  OF  fented  ffiUiam  Lloyd,  divinity  profeiTor,  who  was  admiued,  inftituted, 

LMisQiCr  and  induded ;  and  *  then  the  bid  fyUliam  Lby3  beii^  dius  vicar 

•  r  AA3,  1  ^  ^^  ^^^  vicarage,  was  afterwards  created  and  confecrated  hijb&p  tf 
L  ▼♦*  J  ^/,  jlfaph  \  upon  which  promotion  the  church  again  became  vacant; 

and  ttie  (aid  king  Charles  the  Second,  by  reafon  of  his  prero- 
gative, again  prefented  Thomas  Taimfon,  db&or  of  divifii^,  who 
was  admitted,  inftituted,  and  induced;  and  the  (aid  Thomas  Ter^ 
nt^  being  vicar  as  aforefaid,  was  created  and  confecrated  bijhap  of 
Lincoln,  by  which  promotion  the  church  was  again  vacaiU,  by  rea» 
fon  vrhereof  it  belongs  to  the  now  king  and  queen  to  prefent,  ra» 
HMi  prerogativa  Jua  rigia\  but  that  they  ate  hindered  by  the  de- 
fendants. My  lqrd,  there  is  upon  the  record  (which  I  fkiSL  (kip) 
aj)  entry  of  a  demurrer,  upon  a  plea  in  abatement^  which  plea  was 
over-ruled,  and  a  refpondeant  oujler  adjudged  againft  the  defendants. 
Upon  that  the  defendant,  the  bijhop  of  London,  comes  in  and  demurs 
to  the  declaration  generally.  I'he  incumbent,  the  other  defendant, 
JPr.  Lancaftir,  pleads  in  bar  that  he  is  vicar  of  the  faid  vicarage,  by 
the  collation  of  the  other  defendant,  the  bijhop  of  London.  And  then 
he  confeiTes  the  fcifin  of  Humphrey  late  bifhop  of  Z^n/Z^w,  as  it  is  al- 
ledged  in  the  declaration,  and  the  collation^  to  Thomas  Lam1>lugbi 
and  the  promotion  of  Dr.  Lamplugh  to  the  biflioprick  of  Exeter  \ 
and  the  king's  prefentation  of  Dr,  Lloyd,  and  his  inflitution  and 
induction  (  and  the  promotion  of  Dr.  Lloyd  to  the  biOioprlck  of  Su 
Afapb  \  and  the  king's  prefenption  of  Dr.  Tennifon,  ratiom freroget^ 
tiV^y  aqd  his  inftitution  and  tndudion.  Then  h^  (ets  forth  the 
ibtute  of  25  Hen.  8.  c.  20.  made  agatnft  fuing  for  licenfes  and  dif* 
penfations  from  the  fee  of  Rome  \  and  for  conferring  the  power  of 
granting  fuch  difpenfations  on  the  archbifliop  of  Canterbury,  for  the 
time  being,  under  the  confirmation  ot  the  king  by  his  broad  seal, 
in  fome  fpccial  cafes.  Then  he  fets  forth,  th^^t  after  the  mal^i^  «f 
that  a^,  and  before  the  tefle  of  the  original  writ,  the  other  dcfenoant 
Henry,  wdS  made  bijkop  of  London  ;  and  that  afterwards,  and  before 
the  tejie  of  the  original  writ  (to  wit)  the  20th  of  jp^cernber  1691^ 
ths  faid  Dr*  Tennijon  was  ele6ted  hrjhop  of  Lincoln.  Then  he  iets 
forth,  that  the  archbifhop  of  Canterbury  the  :j2d  of  I}ecember,  i6qi, 
did  by  his  letters  of  difpenfation,  according  to  the  form  of  the  uid 
ftatute   (reciting  as  is  ufual,  the  king's  pleafure  fignified  to  him) 

#  [  4x3  ]    difpenfe  with  the  faid  Thomas  Tennifon,  ♦  ?ind  granted  that  he  (bould 

have  power  and  authority  to  retain  together  with  his  faid  biihoprick 
of  Lincoln,  the  faid  yicar^ge  of  St.  Martinis,  and  reftory  of  St^ 
James's  Wefiminjlcr,  which  the  faid  biftiop  eleft  was  then  poflefled 
of,  till  the  nrft  of  July  then  next  following,  and  hold  the  lame  'v\ 
COMMEND  AM  in  tam  ampUs  mpdo  et  forma  quibus  ante  tunc  ufque 
tempus  confeSlionis  literar'  difpenfationts  predi^'  diebus  episcopus 
Lincoln  eleSfus  retinebat  ct  pojjidebat  and  might  take  and 
difpofe  of  the  profits  of  the  faid  livings,  etiamfi  in  diSiis  vicaria 
ft  reSforia  non  reftderet,  &c.  Then  he  fets  forth  in  his  plea,  that 
the  king  and  queen  by  their  letters  patents  under  the  grrat 
SEAL,  diated  23d  of  December,  in  the  third  year  of  their  reign,  and 
inrolled  in  chancery,  according  to  the  form  of  the  iaid  ftatute,  con*. 
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firmed  the  faid  letters  of  difpenfation ;  and  then  avers  that  die'faid         Kmo 
difpeniation  and  confirmation  are  not  repugnant  to  the  law  of  God;     ^,5^**,  ^ 
and  that  difpenlations  in  like  cafes  were  ufually  granted  before  the      i^onoeiu 
(aid  zSt  from  the  fee  of  Ronu,    Then  he  fets  form,  that  afterwards^ 
to  wit,  the  asth  of  Decemhir^  i6qi,  Dr,  Tcnnifon  was  created  and 
confecrated  bijhop  of  Lincoln  ;  and  that  vigore  pramiffhrum  the  (aid 
bijhop  4f  Lincoln  took  to  his  own   ufe   (be    profits  of  the  faid 
vicarage   till  the  firil  of  yufyj  ad  quern  auidifn  diem  vicaria  ilia 
fecundum  Umtationcm  in  prwdi^is  litterif  difpenfationii  nuntionat^  vU 
gore  pramifforum  vacavity  whereupon  the  faid  Sijhop  ofLondsn  put  the 
defendant  L^r.  Lane  after  into  poiieffion  of  the  faid  vicarage  by  col- 
lation; and  then  concliides  with  another  averment  or  twa»  for 
f;reater  certainty  of  pleading.     The  Attorney  General  joins  with  the 
ijbip  ef  I/mdon  in  his  demurrer ;  and  as  (o  this  plea  of  J)r.  Lan-^ 
rafter  be  den\urs,  and  the  doctor  joins  in  demurrer* 

My  tORD,  there  is  (fbr  I  would  take  both  cafes  together)  anodior 
record  of  the  like  quare  impedit^  brought  by  the  king  and  queen 
againft  the  bijhop  rf  London^  and  Dr.  Birch,  for  the  prefentation  to 
fhe  reftory  of  St.  James's  Wejlminjler,  which  I  fhall  not  now 
ftand  to  open  particularly,  becaufe  I  take  it  to  be  the  &me  iti 
fiibftance  with  the  other.  There  are  fome  material  variations,  as 
indeed  there  is  a  particular  a6l  of  parliament  let  forth  in  Dr.  Birch* $ 
plea,  made  in  the  firft  year  of  James  the  Second,  for  erefting  that 
parifh,  which  1  (hall  take  notice  of  in  the  end  of  my  argument:  not 
that  of  myfelf  I  (hould  have  thought  it  neceiTaiy  to  do  fo;  but  be- 
caufe when  I  moved  to  make  thefe  records  conJUiunu,  I  received  an 
admonition  Uom  the  counfel  on  the  other  fide,  at  the  bar,  that  I 
fiiould  find  a  difference  when  *  I  came  to  argue  them,  and  except  «  f  444.  1 
diey  mean  that  that  adl  of  parliament  makes  the  difference,  I  know 
of  none.  And  I  muft  yet  confefs,  I  know  no  effential  diflerence  at 
all.  ^  And  if  they  mean  a  difference  that  is  not  fo,  I  am  glad  to 
find  they  begin  to  pleafe  and  comfort  rhemfelves  with  this  expec- 
tation, that  when  they  have  loft  all  hold  of  the  former  caufe,  there 
yet  be  that  ftraw  left  to  catch  at  in  the  latter. 

My  lord,  I  think  the  points  in  law^  arifing  from  thefe  records, 
are  generally  but  two;  the  one  arifing  firom  the  bifhop's  demurring  to 
our  decbration ;  the  other  from  the  attorney  general's  demurrer  to 
the  pleas  of  the  incumbents.  The  declarations  entitle  their  ma- 
jefties  to  the  prefentations  [hac  vice)  upon  the  laft  incumbent's  being 
made  a  bifliop  ratione  prerogativa  fua  regia.  The  bijhop  of  London 
has  demurred  to  this  title  of  the  kings,  by  which  he  has  forced  me 
for  method  fake,  to  make  that  a  point,  which  otherwife  I  had  taken 
for  undoubted  and  fettled  law,  to  wit,  first,  that  wrficnever  there  is 
an  avoidance  of  a  living  by  ceiEon,  or  by  the  inctmibent's  being  made 
a  bifhop,  the  king  by  reafon  of  bis  prerogative,  is  to  preient  tor  that 
turn,  ahd  not  the  patron^ 

And,  MY  LORD,  as  to  the  other  point,  I  conceive  diat  the  title  of 
the  king  is  not  hurt  by  the  diQ)enfation,  or  confirmation  thereof 
pleaded  by  the  incumbeots,  oc  an^  Qtb^r  matter  appearing  upon 
tbefe  recordSf 
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*«*  As' to* thflrft'ptititj  I  amYehfible  it  is  a  prtjvfftct  to  z  Qiolt  ifg^y 

iBitmoT  OF  iounded  updn  plain  aiid  tcttled  law,  to  enter  into  any  rcajbning  con-  " 
Xoiiooii^  cerning  it,  or  to  produce  arguments  to  prove  the  fithels  ^d  iwlhefe 
of  thatlatv,  F6rthat  is  to  draw  the 'matter  again' into 'qiieftWyfi^ 
bnd  then  that  may  not  appear  reafon  to  one  maiiy  which  te^ 
feemed  k  to  another.  Whereas  I  tiike  it,  the  ai^thori^  of  '^ 
conftant  ufage  ifbr  a  whole  cehtuiy  of  }'ears  aiid  Trp'wards  tricked 

•  and  ftrenethened  with  judicial  reiblutlcHis  and  dlowahces  firdcn'trme 
to  time  tber^pon  had,  is  a  (brt  of  fenfiUe  argumdit  wfaidi  u  litre 
of  fuccefs,  an<i  beln^  in  the  nature  of  a  pofltTve  law,  can  codnaiimA 
a  fubmiffion  where  it  is  itot  able  to.  perfiiade  an  aflent  in  'rejSxu 
Therefore,  ^y  lord,  I  (hsdl  only  prtiidnce  ibme  6f  tfie  prij^lpBl 
aathorities,  which  are  to  be  fomid  for  diis  jjiieiogativc,  \aA  ray 
upon  them,  without  entering  into  the  reaibntibleners  'bf  tfiis  hw^ 
Only  fo  far  as  ihaU  be  found  incidcntfy  neceflaify  to  tKe  cotilkMng; 
ana  avoiding  fome  ancient  authorities  which  feem  to  be  againft  us 

•  f  44S  ]  ih  this  point.  First,  *  there  is  tlie  cafe  of  EeJs  v.  tieHrA^  »£ 
Oxford^  yiaugh.  i8«  In  the  begmnizig  of  duit  lord  chief  jimices 
argument  in  that  cafe,  it  is  one  of  the  points  whidi  i|e  tsikes  iR^ 
granted,  and  lays  as  a  foundation  for  his  opinion  ^  that  ibe  iiV^^  and 
not  ih0  patron^  is  to  prefent  to  benefices  fo  void  by  ccffion ;  whicb 
ihews  that  this  point  was  then  taken  for  a  fettled  point  in  bw  by  the 
counfcl  on  1>oth  fides,  and  by  the  judges  on  the  bench,  or  eHe  he 
Would  not  have  put  it  among  the  principles  which  he  was  about  to 
argue  from«  without  farther  proving  it  -,  and  this  I  take  to  he  one  of 
the  ftrongeu  forts  of  authorities  that  can  be  cited.  So  ifi  the  ca(& 
of  BaJ/et  V.  GVr,  Cro.  Eliz.  790.  That  is  an  authority  much  cf 
the  fame  nature;  it  is  not  indeed  judiciafly  the  point  in  queiKoQ 
there,  but  it  is  preliminary  to  that  which  is  there  tlie  point  in  judg* 
meat;  and  it  fcems  there  to  be  admitted  on  all  hands  as  fettlct} 

•  law.  The  fecond  part  of  Rolls  Ahr.  343,  after  enumerating  fome 
old  books  wherein  the  contrary  doctrine  feems  hinted  at,  concludes 
with  this  caution,  *'  but  the  law  is  now  otherwife  generally  taken  \ 
^  and  agreed,  that  is,  that  the  kiiig  (hall  have  the  prefentation." 

In  the  cafe  of  Armigcr  v.  Holland^  Cro,  Eliz*  542.  this  preroga- 
tive happens  to  be  mentioned  accidentally  to  the  point  in  queftion  i 
and  Coke  then  attorney  gmcral  fays,  **  I  g^  (hew  the  refoluiion 
*^  of  all  thejufticcs,  that  the  queen  in  fuch  cafes  fliall  preient:'* 
and  PoPHAM  then  chief  jujiice  fays,  «  fo  is  the  Common  experi-y 
f<  rience  to  this  day."  'I^his  cafe  was  Hilary  Term,  39  Elizm 
In  Jf^righfs  cafe^  reported  in  Moore  399.  there  this  was  the  very 
point  in  queftion,  and  if  that  report  be  true,  the  judges  there  calleq 
it  the  **  ancient  law,"  and  '*  prerogative  of  the  crown  j**  and  ^t  laft 
it  was  adjudged  upon  many  precedents  fliewn,  and  many  books 
cited  aiid  pciufcd,  that  where  a  church  becomes  void  by  ceffion>  the 
king,  and  not  the  patron,  Ihdl  prcfcnt.  The  next  I  mal!  mentioni 
is  lVoodley*$  caje^  Cro.  Jcc.  695.  .  There  this  prerogative  is  adjudg- 
ed for  the  king,  ^sxi.  that  in  one  of  the  hafdeft  cafes  d)at  can  be  put, 
which  1  (hall  have  occafion  to  mention  mort  particulariy  hereafter^ 
Bro.  Abr.  tit.  **  Prefentnunt  al  EJglije*^  ^.  6|.  cites  a  prcfentati<m 


Michatltpas  Term,  5  William  and  Mary,  In  B.  R#  44^j 

by  kin^:.EdwarJ  the  Third,  pr^  hac  vice  ratione  prerogaiivaju^  upon  .       Kf  «a» 
the  ihcumbent^s  being  made  a  bifhop ;  and  die  book  concludes  widv     „     ^ 
a/cmark,  that  the  law  is  fo.  l^Vptl' 

♦.  The  Cune  book,  and  the  fame  title,  ^/.  14.  In  the  abridgment  of  •  ♦  [  446  J 
p^t  of  the  great  cafe  of  11  Heti.  4.  pL  37*    It  is  now  faid  in  fuch 
cafe  of  creation,  the  king  {hall  prefent  to  all  benefices  de  cujufcunquc 
patronatu  extftunt.    And  the  (ame  book,  and  the  iame  title,  pL  3* 
abridges  a  cde,  41  Edw.  3.  pL  5..  where  a  clerk  is  made  a  bifhop 
by  Jkis  confecration,  all  his  other  benefices. are. void^  and  the. king 
ualX  prefent  de  quibufcurKpu  patrMatibus  exijlunt.  My  lord,!  have 
not.prepared.myfelf  to  trouble  you  with  producing  more  authorities 
of  this  kind,,  though  I  queftion  not,  more* might  be  found  in  the. 
books;  nor  do  I  think  the  conftant  ufage  and  practice  has  been  for 
the  )cing  to  have  the  prerogative ;  the  crown  has  been-  in  poflfeffion  ^ 
of  it  for  ib many  years  paft  for  a  time  fufficient.to  procure  any  pri« 
v^te  perfon  in  the  quiet  enjoyment  of  his  eftate  and  property.     Mv  ' 
LQROt  it  is  true,  there  are  fome  old  books  in  the  times  oi  Edward  ' 
thie  Third  and  Henry,  the  Fourth,  which  in  the  time  of  queen  . 
EBzabetby  and  tfaereabduts,  did. induce  now  and  then  a  fingle  judg^ 
to.hefitatie  and  queftion  the  legality,  or  at  l6aft  the  antiquity  of  this, 
prerc^jativc.    But  I  could  obferve  this  upon  all  theie  cafes,  which^ 
are  «neraUy  jof  the  £une  pature,  they  are  quare  timpeJits-hroMght  by  - 
thfi  i:ing  to  lecovjcr  the  prefentation  upon  an  avoidance  by  ceffion^ 
vA^jfcc  he  makes  his  title  either  by  the  ftatute  of  provifors^*  or  as 
guardian  of  the  temporalides  during  the  vacancy  of  the  fee;  and 
the  king  does  not  meiidon  in  making  his  title  diis  prerogative,  froor 
whence  (bme  would  infer  that  he  had  it  not.    Mr  lord^  at  prefent  - 
I  think"  I  have,  no  .need  to  go  about  to  look  into  the  probability  of.  > 
this  argument.    But  I  cannot  admit  die  inference  to  be  good.  •  The  - 
kin^  ha^  two  titles  to  prefent,  one  as  in  right  of  tile  temporalities,  -in   . 
hia.hands  ;  the  other  by  ceffion  ratione  prerogative ;  upon  a  quare  im'* 
pedit  brought,  he  is,  I  think, Regularly  by  law  to  hold  himfelf  to  oneof  ^ 
thenu  but  then  becaufe  be  does  fo,  I  tal^  it  to  be  no  argument  jtf>  - 
prove,  and.  therefore  he  Jiath  not  theothor  in  him.  However^  I  da  not " 
dilute.  But  admit  the  old  books  tiU  die  timeofHififry  the  Eighth  are  - 
not  very,  clear,  in  this  mattery  and  I  find  that  that  cafe  which  I  cited  * 
of  JVoodleji  In  Cro^Jac^  696.  lays,  that  many  precedents  were-fli^wn  - 
and  prodqced  to  prove  the- lawifulnefe  of  ^his  prerogadve-fince  the  * 
time.df  Hemj  the.  Eighth,  .and  it  muft  be  confofliidy  that-  thekw  •  .- 
bodes. ipc^  of  it  iince  tha^  time  with  greater  deameis  thaD-  diey  v 
did  Defore  \  putting  all  which  together,  I  conceive  it  may-veiy-weii  .' 
be  accounted  fQr,^and  reconciled  in  this  manner.  One  ^  gr«it  rea(ba  •  [  447  1 
among  many  which  1  find  given  Sm  this  prerogative  i%  the  o^ri  . 
JVenixvarth  v.  H^right^  Cro.  EB%,  527.  and  .wherever  it  hath  been 
reafoned  upon,  is,  that  the  vacancy  proceeds  from  die  king's,  own  . 
ad;  It  is  Uiftdcnt  for  the  patron,  diat  he  (hail  have  the  :|dyamage  . , 
to  pin^ent  upon  vbidance  b^  the  «&.  of  Qp4>  as  des^th,  or  by  the  act 
of  the  incumbent,  as  rehgoatioD)  and  the  Itkei  but  theycndance  . 
tipon  tbe.  promotion  of  the  incumbent  to  a  biihoprick  proeeet^ng 
j^om  the  king's  owa  aA>  i(  is  fit  he  fhould  have  the  benefit  of  it; 
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Kmo  fyf  if  the  king  had  not  done  it,  the  vacancy  might  have  been  fuipende^ 
BttHor  ot  ^'  *^  ^'^^  °^  *^  incumbent.  Now,  mv  lord,  this  reafoa  ^nS 
LoMPov.  not  in  force  from  the  time  of  king  Joh/ij  till  the  twenty-fifth  year  of 
Henry  the  Eight.  What  it  was  before  the  time  of  king  yahiyW^  are 
perfedlly  in  the  dark  about  it,  hr.ving  no  reports  of  law  cafes  fo  oldy 
but  during  that  interval  between  his  time,  and  the  twenty-fifth  year 
of  Henry  tlie  Eight,  the  king  had  little  or  nothing  to  do  with  tho 
efe£tions  or  confecrations  of  bifbops ;  the  eledUons  of  the  chapters 
were  then,  or  by  law,  ought  to  have  been  free  after  the  king's  ge- 
neral licenfe  to  proceed  to  ele^on  firft  had,  as  appears  by  Che  ua- 
tute  of  provifors,  25  Eiku*  3«  c.  and  the  13  Rich.  2.  c.  2.  And  the> 
confecradon  or  invefliture  was  under  the  authority  of  die  fee  of 
JUmej  and  fuch  election  and  fuch  confecradon  made  the  incumbent 
perfe£l  bifhop,  efpecially  as  to  the  avoidance  of  his  former  livings  ^ 
indeed,  it  is  true,  they  afterwards  did  come  and  pay  a  formal  com- 
pliment to  the  king  in  afking  his  aflent,  and  renouncing  every  thing 
done  by  the  court  of  Rome  in  derogation  of  his  royal  autfaori^, 
which  was  in  order  to  get  the  tempor&des  out  of  the  king's  bandls# 
But  f(ill  the  bifhop  was  perfefi  biihop,  and  all  his  former  benefices 
voided  by  the  free  eledion  of  the  chapter,  and  the  confecradon  by 
virtue  of^  the  pope's  bulls.  So  that  during  that  dme  the  avoidance 
could  hardly  be  faid  to  happen  by  the  king's  a6L  But  now  fince 
the  fbtute  of  25  Hen.  8.  e.  20.  the  tables  are  turned,  the  king  has  all 
the  efTendal  power  necefTary  for  making  a  biihop,  and  the  clergy 
have  nothing  left  them  but  a  mere  ihadow  of  power,  a  negadve 
voice  indeed,  a  very  foare  to  them,  which  it  is  as  dan^rous  as  vaid 
and  idle  to  make  ule  of.  So  that,  as  the  reafon  of  this  prerogative 
grew  flronger  and  ftronger,  I  obfervc  the  judges  grew  clearer  and 
clearer  in  their  opinions  for  it ;  and  have  given  it  from  dme  to  dme  * 
judicial  allowances,  I  think,  without  interruption ;  dll  at  lengdi 
they  have  added  to  the  refl,  one  argument  more  for  it,  and  &it 
the  ftrongefl  of  all,  the  authority  of  a  long  and  conflant  ufage  for  lb 
%  r  4f8  ]  m^y  years  paft,  to  this  day,  and  which  it  feems,  has  indtled  the  * 
crown  to  fo  many  feveral  prefcnudons  to  this  very  church  of  St* 
Aiartin  upon  the  fame  dde  that  is  now  contended  for.  So  that>  • 
MY  LORD,  I  fhall  venture  to  truft  this  firft  point  upon  what  has 
been  faid,  and  pafs  to  the  fecond  the  more  coniiderable  of  the  two. 
That  this  title  of  their  majeftlcs  to  prefent  pr^  bac  vice  upon  the 
promotion  of  the  incumbent  to  a  biihoprick>  is  not  altered  or  hurt 
by  the  difpenlation  in  the  retinere^  or  any  other  matter  appearing 
upon  thefe  records. 

My  lord^  having  proved  already,  that  there  is  fuch  a  preroga* 
dve  of  the  crown,  that  upon  all  avoidances  by  ccffion,  the  king,  and 
not  die  patron,  is  to  prefent.  The  ne^ct.  ftcp  I  am  to  take,  is  to 
ihcw,  that  thefe  avoidances  in  thefe  livings  of  St^  Alartin  and  St. 
Jamesy&A  happen  by  cefiion^  or  by  die  promodon  of.  Dr.  Tenmjkm 
to  the  fee  of  Lincoln^  notwitnfbnding  any  matters  fet  forth  in  the  *  . 
pleas  of  the  incuinbcnts,  and  that  I  hope  may  be  done  in  a  very  piaio 
mettiod. 

FlR3T» 
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^  FiRr.T,  MY  LORD,  the  ekflion  in  this  cafe  comes  in  point  of  ^^^^ 
time  before  the  difpcnfetion,  but  the  Confccration  is  after  the  dif-  bisroV  of 
penfition.  Now  it  is  nioft  clear  law  by  many  authorities  ancient  Lonoom. 
and  modem,  that  it  is  the  confecration,  and  not  the  election,  which 
makes  the  bilhop ;  and  confequently  that  the  benefices  of  the  bifhop 
ore  not  voided  by  the  election,  nor  until  confecration ;  fo  is  41  Edw. 
3.  pL  5.  B.  and  the  great  cafe  of  1 1  Hen.  4.  pL  37.  and  the  cafe 
of  Bed  V.  the  Bijhop  of  Oxford^  Vaugh.  19.  and  indeed  all  the  books 
which  fpeak  of  an  avoidance  by  cefiion>  agree  this  to  be  law.  Next, 
MY  LORD,  I  take  to  be  aS  clear,  that  this  difpenfatlon  aiul  confirma- 
tion pleaded  by  the  incumbent^s  coming  before  the  avoidance  by 
confecration,  did  prevent  and  fufpend  the  avoidance ;  fo  that  it  did 
not  happen  at  the  time  of  the  confecration,  nor  until  the  firft  of 
yf£i^,  when  the  force  of  the  difpenfation  expired.  And  this  matter  is 
the  better  opinion  of  the  great  caic  already  cited,  11  Hen,  4.  pL  37. 
and  largely  treated  of  in  the  other  cafe  of  Bed  v.  the  Bijhop  ofOx-^ 
ford\  and  fufficiently  proved  there  by  the  LoRd  Chief  Justice 
Vaughan,  whofe  labours  I  might  ufe  if  there  was  any  occaflon  . 
for  it  upon  tfaefe  records:  but  I  think,  my  lord,  the  defendants  in 
their  pleas,  have  in  a  great  meafure  faved  us  that  trouble,  for  they 
have  averred  that  fuch  difpenfations  are  not  contrary  to  die  law  of 
God;  that  the  popes  ufed  to  grant  fuch  difpenfations  before  25  Hen^ 
8.  and  indeed  all  the  other  things  by  which  the  Lord  Chief 
Justice  Vauchan  in  BeJ^s  caje^  proves,  that  the  archbifliop  ami 
the  king  may  legally  grant  *  fuch  a  difp^nfation  by  that  a& ;  which  *  [  449  J 
was  neceflary  for  mem  to  do,  for  if  the  difpenfation  was  not  good^ 
it  would  make  nothing  for  them  upon  the  points  that  they  go  upon. 
If  then  the  difpenladon  be  admitted  legal  and  valid  (as  I  lay  it  mud 
be,  or  the  defendant's  have  nothing  in  their  cafe)  it  is  to  oe  confi- 
deted  next,  what  is  the  efFcA  of  it,  and  that  is  beft  (een  from 
the  difpenfation  itfelf.  It  is  a  difpen(adon  giving  a  fiiculty  retinere^ 
not  capen^  and  to  retain  in  the  iame  (late  that  the  incumbent  had  it 
before.  My  lord,  it  appears  in  Bed^i  cafe^  f^augh.  24.  befides 
many  authorides  there  cited,  to  the  fame  purpofe  (and  I  never  favr 
any  oook  that  doubted  but  that)  by  virtue  of  fuch  a  difpenfadon  in 
the  retinerej  the  incumbent  after  his  confecradon  condnued  in  his 
benefit  per  vim  pricris  tituU  to  all  intents  and  purpofes  whatfoever> 
during  the  difpenfation.  But  I  fhall  not  trouble  your  lonUhip  with 
sv  long  bead  roll  of  authorides  upon  this  head  \  for  the  defendants 
have  agreed  this  too  in  their  plea ;  they  allow  the  difpenfation  reti-' 
mere  in  tarn  amplii  modo  et  forma  to  be  efFcdual :  they  plead  the  con- 
fecradon, but  do  not  (ay  the  livings  immediately  avoided  upon  the 
confecradon  \  but  on  die  contrary  they  (ay,  that  Dr.  Tennifon  did 
enjoy  the  livings,  and  continued  to  take  the  profits  until  the  firft  of 
July  dien  next  follovring,  at  which  dme  the  £ud  churches,  accord- 
ing to  the  limitadon  in  the  difpen&don  became  void.  So  that  w» 
feem  agreed  thus  &r,  that  the  churches  then  firft  became  void;  and 
the  only  queftion  Tif  it  be  a  queftion)  is  how  the  churches  did  thea 
become  void  I  and  truly,  as  to  that  queftion,  let  them  but  give 
me  a  fingle  and  determinate  anfwer,  and  I  dare  refer  myfelf  to  die. 
cwinfd  on  the  odier  fide,  to  teU  haW*    Caa  it  be  by  any  other 

meais 
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Kin  9  means  than  by  cefliqn,  by  the  promotion  of  the  incumbent 'to  be  a 
BUhor  or  ^*^P  ^  '^^^^  >s  f^  <^lear  a  truth,  that  they  who  drew  the  defendants 
lbiciK}v.  plea)  found  it  ftared  them  in  the  face;  and  they  could  not  avoid 
taking  notice  of  it,  nor  cover  it,  but  under  a  general  and  ambiguous 
cxpreffion ;  for  thqr  lay  it  became  void  that  firft  of  Julyj  vigon  pr^" 
rmffGrum.  But  now,  with  fubmiffion,  I  could  a(k  which  of  the  pre- 
mifes  it  is  that  made  the  livings  become  vacant  ?  it  was  not  the 
cte^on  of  Du  Tintiijin  to  be  bifliop  of  Lincoln ;  that  is  proved  al- 
ready and  agreed  to  oe  no  avoidance  in  law.  It  was  not  nor  could 
be  the  difpeniation  or  confirmation,  for  they  were  made  to  prevent 
the  avoidance,  and  did  aSually  fufpend  it  while  they  had  a  being,  and 
for  want  of  which  it  had  been  vacant ;  fo  that  there  remains  nodiinj; 
^  [  4S^  ]  but  the  confecration  that  could  caufe  the  *  avoidance,  and  the  vi- 
gore  pramjfortmi  iiiuft  fignify  that  at  the  firft  of  July^i  when  the  dif- 
penfation  expired,  the  livings  became  void, "by  virtue  of  the  conle- 
fecratioii.  V  auchan  Chief  Jujliciy  in  the  end  of  EeeTs  cafe^  fpeak- 
ing  of  a  difpeniation  in  the  retinen^  fays  thus,  <^  that  when  it  comes' 
^  to  be  determined,  the  matter  is  as  if  it  had  not  been  >"  but  if  this 
difpeniation  had  not  been,  no  doubt  die  livings  had  been  avoided  by 
ceffion.  My  Lord  Hobart  in  his  Reports,  143.  in  the  cafe  (» 
Cok  V.  Glover  (whereas  they  call  it  conanendam)  (ays,  *^zc9mmendam 
^  retinere^  is  properly  no  eommendamy\)vXoAy  a  faculty  of  retention, 
^^  aild  a  continuation  of  die  benefice  in  the  lame  perfon  and  ftate 
^  wherein  it  viras,notwithftandinefomediing  intervening,  as  a  bilhop- 
<^  rick  or  the  like,  which  withoutluch  a  fiiculty  would  have  avoided  it ;" 
fo  'there  this  feculty  keeps  the  benefice  in  the  lame  perfon  and  ftate  it 
was  till  die  firft  ot  July ^  when  for  want  of  it  the  living  became  void 
by  ceflicn.  And,  my  lord,  it  being  thus  proved,  and  taken  for 
granted,  that  the  king  is  to  prefent  upon  an  avoidance  by  ceffion, 
and  that  theie  benefices  did  void  by  ceflion  only,  the  conciudon  is 
fcif-evident,  and  therefore  I  need  not  mention  it ;  and  I  can  fee  but 
one  way  of  evading  the  force,  that  hath  any  colour.  They  may  fay, 
it  is  true,  the  eencnd  prance  has  fo  §one,  aiid  [fo  the  law  is  gene- 
rallv  taken,  and  in  ftridnefs  of  law,  if  you  follow  it  clofe,  it  is  an 
avoidance  by  cclEon ;  but  all  general  rules  have  their  excepdons ; 
and  this  general  rule  has  this  excepdon,  where  it  happens  after  a  com- 
mefidam.  And  m  this  cafe  the  churches  condhuin^  full  after, the 
confecradon,  by  virtue  of  a  difpeniation  which  the  king  confirmed, 
the  king  has  thereby  fupplied  bis  turn ;  and  fo  this  may  be  ex^ 
cepted  out  of  the  general  rule  of  this  king's  prerogative,  to  prefent 
upon  an  avoidance  by  ceffion*  But  for  mis,  I  give  it  this  anfwer: 
First,  I  lay  it  will  lie  upon  them  on  the  other  fide,  to  produce 
authorities  to  prove  this  cafe  of  their's  to  come  within  any  fuch  ex- 
cepdon of  die  general  rule,  which  otherwile  lies  hard  upon  them. 
But  truly,  in  the  mean  dme,  I  think  it  may  be  proved  in  die  nega- 
tive, that  the  law  admits  of  no  fuch  cxcepdcn,  and  that  this  aA  of 
the  king%  let  forth  in  the  incumbent's  plea,  cannot  in  law  or  rea- 
forr  amdunt  to  a  fulfilling  of  the  king's  dde  by  prerogative,  or  an 
}\kr  or  Ikdsfier  of  (he  turn  which  the  tiwgives  him,  aiid\hat  upon 
•  C  45'  ]   thcfe' authorities  and  crafidcradons, '   Thcfc  •  two  great  chief 
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juftices  HoBART  and  Vaughan  were  of  opinion,  that  there  were         Ktvo 
no  fuch  exception.  Bit  hot  or 

And  Lord  Vaughan  in  Eed*s  cafe  25.  puts  a  much  ftronger 
cafe   than   this   prefent  cafe,   that   is,   of  fuch    a   difpenfation    in 
the    retinere^  to  laft  for  three   years  j    if,  fays   he,    "  I    obtain  a 
*'  difpenfation,  before  confecration,  to  hold  my  benefice  for  three 
"  years,  during  the  force  of  that  difpenfation  I  remain  parfon  of 
"  the    (arne   benefice  of  no  Icfs  cftate  than  I  had  before;   and, 
"  when  the  three  years   are  paft,   the  benefice  voids  as  it  would 
"  have   done  at   tne  firft,    if  there  had   been    no   difpenfation." 
The  Lord  Hobart,  before  him,  in  the  cafe  of  Colt  v.  Glover 
1 56.  fays  the  fame  thing  in  almoft  the  fame  words,  but  with  this 
addition,  that  **  here  is  no  injury  done,  either  to  church  or  patron ; 
"  for  though  it  be  damnum^  yet  it  is  ahfqtde  injuria"  And  fo  they  make 
no  difference  between  this  avoidance  by  ceffion,  and  after  a  difpen* 
lation ;   for  they  fay  in  the  cafe  of  a  fufpenfion,  by  difpenfation  tn 
the  retinere^  for  three  years,  it  does  avoid  at  the  end  of  the  three 
years,  as  it  would  have  done  at  firft,  if  there  had  not  been  a  difpen- 
fiition.     But  then,  my  lord,  to  enter  into  the  confideration  of  the 
reafon  of  the  thing,  as  there  is  no  law  to  juftify  this  difference,  fo 
neither  can  there  be  any  reafon  afligned,  why  this  difpenfation  in  the 
retimre  thus  confirmed  by  the  king,  (hould  amount  to  an  ufer  and 
fulfilling  of  the  king's  turn :  and  that  upon  thefe  grounds ;  First, 
this  difpenfation  or  grant  of  this  faculty  to  retain,  is  the  zSt  of  the 
archbifhop,  and  not  of  the  king,  who  only  confirms.     My  meaning 
in  this  is  to  be  found  in  my  Lord  Vaughan  (who  obferves  very 
well  in  Eeffs  cafe^  folio  26,)  where  fpeaking  of  this  fame  a<St  of  con- 
firmation, he  fays,  "  the  king  by  fuch  conhrmation,  does  not  intend 
«*  to  transfer  any  right  of  his  into  the  incumbent,  by  continuing  his 
"  pofTeiSon  ;  but  his  confirmation  is  only  formal,  to  compleat  the  dif- 
"  penfation  of  the  archbifhop."   Again,  this  I  reckon  is  but  a  day  or 
two  longer  than  a  cornmenda  femejlris',  and  de  minimis  non  curat  lex. 
Now  if  the  archbifhop  had  in  this  cafe,  fubfequent  to  the  confecra- 
tion, granted  a  difpenfation  or  faculty,  which  they  call  a  commenda 
femejlris^  to  Dr.  Tennifony  then  bifhop  of  Lincoln^  capere  et  tenere^ 
thcfc  livings  in  commenda^  for  half  a  year  from  the  time  of  the  avoid- 
ance, this  is  (though  it  be  in  the  capere)  but  a  temporary  provifion 
for  the  church,  for  fuch  time  as  the  law  gives  the  patron  to  prefent 
in;  and  though  the  king  had  confirmed  fuch  a  difpenfation,  that    ♦  f  452  1 
might  have  been  without  hurting  his  right  of  prefentation ;  and* 
I  hold,  that  at  the  end  of  that  commenda  femejlris^  the  king,  and  not 
the  patron,  fhould  prefent.     For  it  is  plain  in  Hob.  144.  in  the  cafe 
of  Colt  V.  Glover  where  all  this  doftrine  is  treated  of  and  from  the 
many  learned  and  laborious  citations  by  him  there  made  out  of  the 
canon  law,  that  this  commenda  femcjlris  had  nothing  of  a  prefentation 
in  its  nature,  nor  meddled  with  the  prefentation,  or  right  of  patron- 
age ;  but  was  merely  a  temporary  care  or  provifion  for  the  church 
during  the  time  which  the  patron  had  by  law  to  prefent  in,  and  grew 
out  of  a  natural  equity,  that  the  cure  of  fouls  might  be  always 
ferved,  and  therefore  it  might  legally  be  made  without  confent  of 
dte  patron ;  and  ic  expired  at  the  time  limited^  which  a  commendam 
Vol.  I,  G  g  la 
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KiKo  in  the  capere  for  a  longer  time  after  the  avoidance  could  not,  for  that 
BiiHor  or  amounted  to  a  prefentation  in  its  nature,  and  could  not  be  for  a  lefs 
LoNPOK.  time  than  a  perpetuity,  and  the  commendatory  was  regularly  to 
have  been  prefentcd  by  a  patron,  and  fometimes  inftituted  and  ii>- 
dufted.  My  lord,  the  ufe  I  make  of  this  matter  is  this  ;  if  the  king 
might,  as  I  make  no  doubt  he  might,  have  confirmed  fuch  a  cmU" 
mtnda  femefiris  without  infringing  his  right  of  prefentation,  much 
more  might  he  do  To  in  a  difpenfation  retinere^  which  prevents  the 
avoidance  for  fo  long  as  it  continues  in  force ;  it  being  made  in  time 
before  his  right  happened.  It  is  proved,  and  indeed  admitted,  I  fee, 
that  the  church  firtt  avoided  the  firft  of  July ;  and  fince  that»  there 
is  nothing  pretended  to  be  done  to  the  prejudice  of  the  king's  title, 
or  towards  the  fupply  of  his  turn ;  and  it  is  very  hard  to  pretend 
to  have  him  do  any  a£l  before  he  had  a  title  in  him  that  (hould 
hurt  his  fubfequent  title,  or  be  an  ufcr  or  executor  of  it.  Befides, 
MY  LORD,  how  can  it  be  faid,  that  this  difpen&tion  and  confirma- 
tion amount  to  an  ufer  or  an  execution  of  the  king's  turn,  whidi 
be  has  by  ceflion  ?  for  it  is  inconfiflent  in  itfelf  to  (ay,  that  one 
and  the  fame  adt  (hall  be  conftrued  a  fuipenfion  of  the  vacancy^ 
whereby  the  title  (hould  arife,  and  yet  at  the  fame  time  be  a  ufii^ 
of  the  turn,  and  a  fupplying  of  that  vacancy  which  was  fo  fiifpendc^ 
from  happening.  The  difpenfation  and  confirmation  kept  off  the 
king's  title  from  accruing  till  the  firft  of  July^  and  could  they  like- 
wife  give  him  the  full  benefit  of  that  title  in  the  mean  time  i  that  if 
*  [  453  ]  repugnant  and  impofEble.  But,  ♦  my  lord,  there  is  anodier  confi- 
deration  which  extends  itfclf  only  to  the  church  of  St.  Jamesj  nrfiere 
the  bijhop  of  London  has  only  the  next  avoidance,  and  the  Lordjermpn 
the  next  after  that ;  now  if  the  king  has  had  his  turn  by  this  dif- 
penfation and  confirmation,  then  the  bijhop  of  London  has  loft  his 
next  prefentation,  and  fo  the  bijhop  has  made  no  title ;  for  Aen  the 
Lord  Jermyn  is  to  prcfent  next,  and  not  the  bijhop  ;  according  to 
IVoodleys  cafe^  Cro.  fac,  695.  where  it  is  adjudged,  that  if  die  gran- 
tee of  the  next  avoidance  has  it  evi£tcd  from  him  by  this  preroga- 
tive of  the  king,  it  is  loft  for  ever,  and  he  (hall  not  have  the  next 
to  that,  for  here  the  king  prefents  in  the  grantee's  turn  ;  but  if  the 
king  has  not  ufed  it,  tlien  it  is  not  loft.  And  they  there  put  the 
cafe  of  an  eviftion  by  title  of  dower  fubfequent  to  the  grant  of  the 
next  avoidance,  or  by  ftatute :  but  my  Lord  Coke  in  his  Commen- 
tary upon  Littleton,  Jcho  378,  b,  and  379,  a.  denies  that  of 
dower  to  be  law  in  this  fpecial  cafe,  where  the  grantor,  feifed  of  aa 
advowfon  in  fee,  takes  a  wife  by  which  (he  becomes  intitled  to  the 
third  prefentation,  and  then  grants  the  third  prefentation  to  another, 
and  the  hufband  dies,  it  (hall  be  taken  the  third  prefentation  which 
he  may  lawfully  grant,  that  is  indeed  the  fourth.  But  it 
(hould  leem  otherwiJe,  if  the  grant  had  been  made  before  auurriage> 
fdf^  there  the  grantee  lofes  his  turn  for  ever  by  fuch  evidUon :  and  lb 
}4  Cro,  Eliz.  790.  in  the  cafe  of  JVilUam  v.  the  Bijhop  af  Uncobu 
My  lord,  it  has  been  already  obferved,  and  furdier  may  be  feea 
in  Jones  161.  Evans  v.  Jjwithy  Fitxht  N*  B.  36.  b.  Lit.  U.  there 
the  law  is  made  very  plain  from  cafes  put,  that  by  virtue  of  diis 
difpenfation.  in  the  retinerej  the  incumbent  coounues  in/#r  viW 
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pr torts  tituli\  and  if  Dr.  Tennifon  continued  in  till  the  firft  oi  Jtily  King 

p€r  vim  prloris  tituli^  tiien  it  feems  tlie  king's  confirmation  could  »  >5  ^ 

not  transfer  any  new  title  to  him,  and  fo  the  king  by  this  ad  of  LoNPowr 
confirmation  did  not  impair  or  diminiOi  his  own  title. 

I  have  now,  my  lord,  gone  through  the  two  main  points  which 
I  mentioned  at  firft  to  concern  both  the  cafes ;  and  now  come  to 
take  notice  of  the  difFerence  and  diftin6lion  between  the  two  cafes, 
that  was  hinted  at  by  the  other  fide,  as  far  as  I  can  apprehend  it : 
and  it  ftands  thus,     in  the  declaration  upon  the  fecond  quare  impedit 
brought  for  tjie  prcfentation  to  the  church  of  St,  'James.,  Wejlminjlery 
is  fet  forth  the  2&  of  parliament   made  in   the  hrft  year  of  Jamn 
the  Second,   for  eretSting  that  a  parifli.     It  ena6ls,  «'   that  there 
**  (hall  be  a  perpetual  fucceffion  of  recElors  there  to  have  cure  of 
"  fouls,  &c."     Then  it  comes  to  appoint  the  right  of  patronage, 
and  order  of  prefentation :  ♦  Dr.  Tennifon^  for  his  great  fervices,     *  [  aca  1 
particularly  to  that  place,  is  appointed  the  firft  reflor :  afterwards, 
upon  his  death,  or  the  next  avoidance,  the  advowfoii  or  prcfentation 
fhall  belong  to  the  bijhop  of  London  and  his  fucceflbrs,  and  the  Lord 
yennyn  and  his  heirs:  there.it  is  given  promifcuoufly;  but  thea 
It  fettles  it  in  this  order,  that  the  bljhop  of  London  fhould  prefent  or 
collate  firft^  then  the  Lord  Jermyn^  or  his  heirs;  then  the  bijhop  of 
London  twice ;  then  the  Lord  Jcrmyn  once  ;  and  (o  twice  and  once 
for  all  time  coming.     This,  by  the  aft,  is  the  diftribution  made  of 
the  prefentation,  and  the  advowfon  being  given  to  the  bijhop  of  Lon-* 
don  and  the  Lord  Jermyn  in  fee,  their  feveral  turns  are  appointed  to 
thenu     And  now,  what  ufe  would  they  make  of  this  ad  ?  what 
would  they  have  this  matter  amount  to  ?  truly  I  have  all  the  reafon  in 
the  world  to  afk  [their  pardon,  if  I  miftake  their  difFerence,  it  is 
fuch  a  trifling  one.     The  ad  fays,  "  that,  after  the  death  or  removal 
**  of  Dr.  Tennifon^  the  bijhop  of  London  is  to  prefent  firft,  or,  which 
**  is  all  one,  the  firft  turn  is  the  bijhop  of  London^ s^  or  his  fucceflbrs  ; 
^  but  if  the  king  fhall  prefent  by  his  prerogative  in  this  cafe,  then 
**  the  bifl)op  will  not  prefent  firft  ;"  and  fo  the  letter  of  this  law  will 
not  be  fulfilled.     I  grant  it;  but  the  meaning  will ;  for  here  the  king 
prefents  by  rule  of  law,  and  in  the  right  of  the  btjhop  of  London^  the 
living  avoiding  by  ceffion,  in  which  cafe  the  law  takes  the  prefen- 
tation from  the  ordinary  patron,  and  gives  it  to  the  crown.     And 
as  to  the  hardfliip  of  that,  in  this  particular  cafe,  it  may  be  objeded, 
diat  the  biftiop  may  lofe  his  turn.     I  anfwer,  that  is  not  our  prefent 
queftion,  whether  he  will  or  no,  or  what  will  be  the  etfed  be- 
tween the  title  of  the  bijhop^  and  the  title  of  my  Lord  Jermyn.     But 
if  that  fliould  be  the  confequence  that  the  bijhop  mould  lofe  his 
turn,  the  bijhop  of  London* s  cafe^will  be  but  the  fame  with  Woodley^s 
cafty  and  the  &me  with  the  cafe^of  every  grantee  of  the  next  avoid- 
ance, who  upon  evidion  by  ftatute  or  elder  grant,  or  even  this  pre- 
rogative of  the  king,  is  to  lofe  his  turn:  and  to  this  purpofe  there 
is  another  authority  that  I  would  mention ;  and  that  is  Brhok' $  Abridge 
nunty  tit.  «  Prefentrnent  al  Egliztj  pi.  52.      Now  if  fb,  then  no 
doubt  it  was  never  the  meaning  of  this  ad  of  parliament  to  tie  this   i 
prcfcnution,  or  this  turn,  fo  &ft  about  tbf  bijhop  of  LondnCs  neck, 
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Kijio        as  an  incident  infeparable,  that  nothing  could  take  it  ofF;  or  to 
^'  give  the  bijhop  and  the  Lord  Jermyn  this  advowfon  in  fuch  a  man- 

U>Vi>ov'      nc"^  ^  ^o  patron  or  patrons  in  England  hold  theirs :  it  was  never 
the  intent  of  this  law,  to  make  the  prefcntation  to  this  church  a 
♦  [  455  ]    fingular  inftance,  *  and,  different  from  all  the  churches  of  England 
belides^  a  peculiar  exempt  from  the  ordinary  rules  and  government 
of  the  laws  and  cuftoms  of  the  realm.     Such  a  fpecial  meaning 
Ihould  have  appeared  in  fpecial  cxprefs  particular  words  in  the  a£t ; 
and  the  reafon  which  induced  the  parliament  to  this  fmgularity, 
fhould  have  been  evident  too;  elfe  whenever  an  aft  gives  any  thing 
generally?  and  without  any  fuch  fpecial  intention  declared,  or  ratio- 
nally to  be  inferred,  it  gives  it  always  fubjedl  to  the  general  con- 
troul  and  order  of  the  common  law.     As,  to  keep  to  the  prefent  in- 
ftancc,  if  this  ]i\ing  had  voided  during  the  vacancy  of  the  fee  of 
London  while  the  temporalities  were  in  the  king's  hands,  I  take  it 
for  undoubted  law,  that  the  king,  then,  and  not  the  fucceffor  of  the 
hijhop^  {hould  have  prcfented ;  and  yet  the  letter  of  the  law  had 
equally  as  much  failed  in  that  cafe,  as  in  the  prefent  cafe ;  for 
then  the  king,  and  not  the  hijhcp  of  LorJon^  nor  his  fucccfibrs,  had 
prefentcd.   If  Lord  yerniyn^  who  has  the  title  of  his  turns  in  the  fame 
words  that  the  biihop  has  the  title  to  his  turns  in,  (hould  be  at- 
tainted of  treafon  or  felony,  the  king  (hould  prefent  in  his  turns, 
and  not  the  Lord  yermyny  or  his  heirs  :  and  here  again,  the  letter  of 
the    law   would   fail  as  bad,  or   worfe  than  in  the   prefent    cafe, 
for  then  the  Lord  Jermyn  and  his  heirs  would  not  only  n6t  prefent 
in  the  fecond  turn,  but  would  never  prefent  to  this  church  at  all. 
If  I  have  land  given  or  conveyed  to  me  by  aft  of  parliament  in  the 
ufual  words  of  in  tail,  fuch  an  eftate  tail,  I  take  it,  is  dockable  by 
the  ufual  means  of  docking  other  eftates  tail,  except  there  appears 
a  plain  meaning  in  the  aft  that  1  (liould  not  do  it.     A    grantee  of 
the  next  avoidrncc   is  to  Icfc  it  in   fuch  cnfes  as  before,  particu- 
larly where  the   livini:  becomes  void  by  ceflion ;    but  yet  fuch  a 
grantee,  if  he  claim  under  one  who  had  a  power  to  make  fuch  a 
grant,  hath  as  good  a  title  to  it  by  the  common  law,  as  the  bijhp 
iff  London  here  hath  by  the  ftatutc  law,  for  both  are  but  the  law  of 
the    land,    the    one    as  well    as   the  other ;  and  fo  I  fee   no  rea- 
fon of  difference,  why  the  rule  of  law  about  the  king's  preroga- 
tive (hould  not  operate  as  ftrongly  upon  this  latter  title,  as  it  does 
upon  the  other.     My   lord,  1   know  not  what  to  fay  further  in 
this  matter :  truly  it  feems  to  me  to  be  very  clear  of  itfclf ;  it  is  one 
of  thofe  notijjimiims  where  I  muil  confcfs  myfelf  at  a  lofs  to  find 
Savii,  39.  notlora  to  prove  it  by.     When  an  aft  gives  any  thing  generally,  it 

Hardrcs,  6i.  glvcs  it  fubjcft  to  the  rulc  and  government  of  the  laws  and  cuf- 
4  Bac.  Abr.647.  toms  •  of  the  realm.  This  is  fo  evident  a  truth  that  I  could  argue 
*  f  45^  ]  /^^'^  ^^  '^  there  were  occafion ;  but  I  know  not  how  to  argue  t$ 
it.  If  I  (hould  dwell  all  day  upon  it,  I  could  only  twift  it  and  turn 
it,  and  (hew  your  lord(bip  a  plain  thing,  and  indifferent  lights. 
And  truly  the  contrary  affertion,  that  the  words  of  this  aft  of  par- 
liament have  exempted  this  advowfon  from  the  ordinary  rules  of 
\t^  fecms  to  mc  (I  beg  your  lordlhip^s  pardon  if  I  mifUkc)  tabc 

no 
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no  better  thau  a  mere  cavil,  a  playing  with  the  letter  of  the  law;  Ki>g 

a    flicking  in  the  baric,  as  my  Lord   Coke  calls  it,  a   fort  of      Ptsm^ofof 

learned  trifling,  which,  were  I  never  fo  zealous  for  my  client,  I       Lo»v»o;. 

fliould  efteem,  as  I  hope  your  lordfhip  will,  unworthy  the  grave 

attention  of  a  court  of  juftice.     My  lord,  I  (hall  trouble  you  no 

farther,  but  only  to  recapitulate  the  metliod  I  have  gone  in,  and  h 

conclude.     I  hope  it  appears  clear  to  your  lordlhip.     First,  That 

the  king  has  this  fettled  prerogative;  that  he,  and  not  the  patron,  is 

to  prcfent  upon  avoidances  by  celHon. — Secondly,  That  this  is 

not  hurt  by  this  difpenfation  in  the  retinere^  but  that  thefe  livir:gs  did 

avoid  by  ceffion  only  on  the  firft  o^  July, — Thirdly,  That  there  is 

no  difference  in  law,  or  reafon,  between  an  avoidance  happening 

by  celHon,  immediately  upon  the  confecration,  and  where  it  is  by 

ceffion  fufpended  for  a  time,  efpecially  by  fuch  a  fort  of  difpenfation 

as  this  is,  for  fix  months  and  a  few  days. — And,  lastly.  That  this 

aft  of  parliament  fct  forth  in  one  of  the  declarations,  makes  no  di-^ 

verfity  at  all  in  law,  between  the  one  cafe  and  the  other.     And 

therefore  I  pray  your  lordfliip's  judgment  for  their  majefties,  and 

writs  to  the   archbifhop,  to  admit  their  clerks,  quia  eptfcopus  eft 

fars. 

Mr.  Serjeant  Levins,  May  it  pleafe  your  lordfhip,  I  am  of 
counfel  on  the  other  fide ;  and  I  {hall  argue  both  the  cafes  together,  as 
this  gentleman  has  done ;  bccaufe,  as  to  the  main  point,  they  are 
alike ;  though  1  think  they  do  likewife  differ  in  feveral  points,  which 
are  not  {o  little  material  as  he  is  pleafed  to  make  them  j  as  I  hope 
to  prove  to  your  lordfhip  by  and  by.  My  lord,  the  record  that 
has  been  opened  I  will  take  as  a  cafe,  and  not  trouble  you  by 
opening  it  any  more.  The  parfonage  of  St.  Martinis  is  in  the  gift 
of  the  bijhoj)  of  London^  who  collates  Dr.  Lamplugh'^  the  king 
makes  Dr.  *  Lamp! ugh  a  bifhop,  and  then  prefents  Dr,  Lloydy  and  ♦  r  457  1 
afterwards  makes  him  a  bifhop;  and  then  prefents  Dr.  Tenntfon\ 
then  Dr.  Tenn'ijon  is  elected  bilhop,  and  there  is  a  difpenfation  given 
him,  confirmed  by  the  king,  to  retain  this  church  for  above  fix 
months  ;  and  then  he  is  confecrated.  Now,  whether  after  all  this, 
the  king  fliall  prefent  a  new  parfon  to  the  living,  is  the  queftion  ? 
Indeed,  as  to  the  other  cafe  of  the  church  of  St.  James  it  does  not 
fall  out  to  be  the  fame  cafe  appearing  upon  the  record,  or  that  the 
king  has  had  fo  many  turns  in  prefentation,  becaufe  it  was  made  a 
parifh  by  aiSt  of  parliament,  fince  the  prefentation  of  Dr.  Tennifon  ; 
and  fo  there  hath  been  no  turn  to  prefent  till  now.  But  as  to 
St.  Martin's^  there  have  been  a  great  many  prefentations  by  the 
king,  one  after  another;  and  I  know  not  when  they  will  be  at  an 
end  after  this  rate :  he  has  had  thr«e  turns  already,  and  how  m^ny 
more  he  may  claim  by  the  fame  title  I  cannot  tell, 

But,  MY  lord,  that  which  I  have  humbly  to  offer  to  your 
]ordfhip's  confideration  is  this,  that  there  arife  three  points  ypon  the 
^fe  of  Dr.  Lamajler^  as  to  the  living  of  5/,  Alartiifs. 
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'^"^  First,  Whether  the  king  have  fuch  a  prerogative  as  is  here 


BisHor  or 


contended  for  ?  And  I  take  leave  to  differ  from  the  c^unfel  on  the 
LovsoK.  other  fide  in  that  point ;  that  by  law  the  king  has  no  fuch  undoubted 
rigiit,  in  cafe  of  an  avoidance  of  a  living  of  which  a  fubjed  b 
patron,  by  the  incumbent's  being  made  a  bifliop,  to  prefent  a  par- 
fon  to  the  living. 

Secondly,  Whether  the  king  hath  fuch  a  prerogative  as  diis 
tcties  qiioties  ?  that  as  often  as  he  makes  a  parfoii  a  bifhop, 
though  he  were  prefented  by  himfelf,  by  fuch  a  prerogative  before, 
yet  he  ihall  prefent  again. 

And  THE  THIRD  is,  that  which  has  been  touched  upon  by  the 
other  fide,  whether  or  no  this  difpeniation  and  confirmation  (ad- 
mitting the  king  had  fuch  a  right  to  prefent  upon  this  avoidance, 
for  this  time)  this  comnundam  retinere  for  above  ^  months,  hath 
not  (atisfied  the  king's  turn. 

Thefe  points  arife  upon  this  firil  cafe;  and  as  to  die  other,  there 
is  only  one  to  be  added  ;  whether,  in  the  cafe  of  St.  yames'Sj  this  ad 
has  not  made  fuch  a  difference,  as  that  the  prerogative  is  thereby 
excluded. 

My  lord,  as  to  the  first  point,  I  humbly  crave  your  lord- 
fhip's  leave  to  look  a  little  into  it ;  though  I  know  there  have  been 
fome  late  cafes  that  fecm  to  admit  this  prerogative  in  the  king,  yet 
1  dare  be  bold  to  affcrt,  that  the  old  books  are  all  agamft  it ;  fcr 
[  45°  ]  I  take  it  for  clear  ancient  law  that,  where  the  incumbent  *  is  made 
a  bifhop,  all  his  livings  become  void ;  and  as  for  the  kinj's  prero- 
gaiive  it  is  all  part  o{  ilic  common  I?.w,  (which  is  law  time  out  of 
mind)  and  if  there  had  been  any  fuch  prerogative,  it  would  have 
been  known;  but  in  ail  our  old  law  we  are  certain  it  can  find  no 
foundation.  But,  my  lord,  to  come  clofe  to  this  firft  point,  ih-t 
the  king  hath  no  fuch  prerogative,  upon  his  making  the  incumbent 
a  bifhop,  to  prefent  to  a  church  that  is  another*s  patronage,  I  would 
firft  mention  what  I  find  in  that  cafe,  which  has  been  cited  on  the 
other  fide.  In  iroodLf  s  caje^  Cro,  Jac.  691.  Hutton  Jujiice  6oci 
cxprefsly  deny  tliat  the  king  has  any  fuch  prerogative,  or  any  title 
to  prefent,  except  where  he  himfelf  is  patron,  and  that  there  v^-as  no 
fuch  prefcntment  till  of  late  days,  nor  any  book  of  law  to  warrant 
it,  except  the  cafe  which  is  in  Bro,  Abt\  "  PreT  at  Engllfe^''  61. 
but  the  report  of  IVcodUfs  cafc^  Cro,  Jac.  691.  docs  feem  to 
admit  that  Winch  JujiU^  was  of  opinion  for  the  prerogative,  and 
nnlv  Hutton  y///?/V^  againfl  it;  for  he  makes  Winch  fay,  that 
the  king  has  an  abfolute  title  by  his  prerogative,  as  well  in  the 
cafe  of  a  common  pei  fon's  patronage  as  of  his  own ;  but  if  you 
look  into  Clinch's  Reports^  where  the  fame  cafe  is  reported,  y«/.  96 
;uiJ  97.  you  will  there  fee  that  they  are  both  of  another  opinion, 
that  there  was  Jio  fuch  ancient  prerogative;  and  there  it  fhould 
feein  that  Winch  did  ridicule  the  opinion  of  Brooke^  that  it  was 
I  he  faying  of  the  bijhopof  Ely^  who  was  then  chancellor,  that  he  might 
\u\\t  r:- ht  to  prefent  to  it  by  liis  f  lace,  if  the  kiiig  had  fuch  a 
^  prerogative. 
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prerogative;  and  indeed,  Brook  himfelf  has  made  a  remark  upon  '^"'^ 
it  as  if  it  were  a  thing  never  heard  of  before ;  for  at  the  end  of  it  he  buhop  of 
puts  ^^  quodnota.'*  My  lord,  J  do  agree  that  the  king  has  many  Lonoom. 
times  prefented  parfons,  in  ancient  times,  to  livings  of  the  fubjedts 
patronage ;  but  1  deny  they  were  jure  prerogativa ;  but  upon  other 
grounds ;  and  particularly  it  was  fo,  40  Edw.  3.  40.  There  the 
king  prefented  a  prebend,  upon  making  the  prebendary  bifliop  :  but 
how  came  that  ?  the  book  tells  you,  becaufe  the  temporalities  of 
^e  bilhop  (who  was  patron  of  that  prebend)  were  in  the  king's 
hands,  and  then  he  prefented  as  patron  fo  long  as  the  temporalities 
were  in  his  hands ;  and  fo  is  the  year  book  oF  41  Edrju.  3.//.  5« 
A  cafe  was  cited  on  the  other  fide,  out  oithe  Abridgement^  but  you 
will  find  it  at  large  in  that  book  ;  it  was  a  prefentation  of  the  king's 
to  a  prebend,  becaufe  the  king  had  the  temporalities  in  his  hand, 
and  there  it  is  a  prefentation  as  patron,  for  fo  long  as  they  fo  con- 
tinued in  his  hands.  So  ♦  like  wife  is  44  Edw,  3,  24*  6,  The  king  *  [  455  J 
does  there  prefent  to  a  living  where  the  parfon  was  made  a  bifhop ; 
but  why  was  it  ?  not  becaufe  of  this  prerogative ;  there  is  no 
fuch  thing  mentioned ;  but  the  patron  was  the  king's  tenant  in 
capite-i  and  the  heir  was  in  ward  to  the  king,  and  fo  he  had  jus  pa-- 
ironatus  in  him.  Then  there  is  Fitz.  Jhr.  tit.  "  ^uare  impeditj** 
pL  35.  the  king  claimed  title  to  prefent  to  the  provoftry  of  ff^ells^ 
in  the  gift  of  the  bifliop,  void  upon  tfhe  provoft's  being  made 
dean,  becaufe  the  temporalities  of  the  biftioprick  were  in  the  king's 
hands  at  that  time.  And  the  cafe  that  is  cited  on  the  other  fide 
is,  in  my  opinion,  as  flrong  a  cafe  againft  this  prerogative  as  can  be, 
that  is  II  Hen.^.fdlo  37.  59.  and  76,  the  ancienteft  cafe  of  4 
commendam  in  our  law,  or  that  is  any  where  extant  in  our  bpoks  ; 
and  the  cafe  in  fhort  is  thus  :  the  king  brings  a  quart  impedit^  and 
makes  his  title  by  the  creation  of  th^e  incumbent  to  be  a  bifliop ; 
there  was  fome  debate  upon  the  declaration ;  but  the  defendant  pleads 
that  the  king  granted  the  temporalities  to  the  now  bifhop,  before 
the  living  became  void;  then  the  king  waives  that  declaration, 
and  makes  a  new  one  ;  and  declares  upon  the  flatute  of  providons, 
becaufe  the  pope  had  ufurped  a  power  which  that  ftatute  denied  him, 
and  fo  it  would  go  to  the  king;  there  is  no  judgment  at  all  given 
in  that  cafe,  upon  the  firfl  point ;  but  it  fhould  feem  that  the  king's 
counfel  in  that  cafe  were  of  opinion  againfl  this  prerogative,  becaufe 
they  did  not  ftand  to  that  title,  but  mended  their  declaration  and  be- 
.  took  themfelves  to  another  title.  Now  that  was  a  point  di  redly  to 
have  been  judged  upon,  if  they  had  thought  fit  to  have  abided  by 
it ;  for  the  plea  of  the  defendants  was  no  anfwer  at  all  to  the  title 
that  the  king  made ;  becaufe  if  the  law  be,  as  they  fay  it  is  now 
taken  to  be,  the  temporalities  being  in  his  hand  or  out  of  his  hand 
would  not  sJter  the  cafe.  And  this  I  fay  is  a  great  authority,  that, 
in  fo  ancient  a  time  as  that,  the  king  was  fatisfied  he  had  no  fuch 
prerogative,  becaufe  he  waives  tha^  title  and  goes  to  another.  My 
LORD,  there  is  a  cafe  in  At  fourth  Inftitute  356  and  357,  taken  out 
of  the  record  of  24  Edw.  3.  the  kmg  makes  the  archdeacon  of 
Cormval  in  the  gift  of  the  bifhop  of  Exeter^  an  archbifhop  ih  Ireland^ 
and  the  king  prefent  to  the  archdeaconry;  but  tb^  pbfcrvatj^ 
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King  made  upon  the  record  by  my  lord  Coke,  k  this,  that  it  was  not 

B  SBOF  or     ^Jl  ^*^  prerogative,  but  becaufe  the  temporalities  of  die  bifliop  of 
LovDcy.       nxfter  were  then  in  his  hands.     I  •  dio  agree,  my  lord,  that 
•  r  a63  1  ^^^^  ^^^  fome  late  cafes  diat  have  been  cited,  which  do  go  that 
*-  ^       ^  way  that  the  king  has  fuch  a  prerogative ;  and  th«  firft  that  is  to 
be  found  in  print,  is  that  cafe  if  Wright^  in  Eafter  Term,  37  £/fZ. 
Moore^  pL  522.  there  indeed  this  was  the  point  diredly  in  judg- 
ment bdfore  the  court,  and  there  is  judgment  for  the  prerogative, 
chough  it  was  oppofcd  bv  the  other  fide  (for  this  title  was  demurred 
unto)  but  with  very  little  arguments  as  (hould  (eem  by  the  report 
of  that  cafe  in  that  book,  for  there  were  only  feven  or  eight  prece- 
dents of  fuch  prefentations  (hewn ;  and  without  more  ado,  the  court 
gave  this  anfwer.  That  it  was  the  fettled  prerogative  of  the  crown 
to  prcfent,  when  void  by  ceffion,  and  not  the  patron,  and  they  vi'ouki 
not  alter  the  ancient  prerogative:   there,  I  confefe,  is  judgment 
for  the  king,  but  I  fay  without  much  argument,     l^hen  there  is 
the  cafe  that  has  been  fo  often  mentioned  of  Eeds  v.  the  BiflMp  nf 
Oxford^  f^augh.  18 ;  and  there  indeed  it  goes  fo  far,   as  to  take  it 
for  fettled  law,  as  to  this  firft  point,  that  upon  avoidance  by  ceffion 
the  king,  and  not  the  patron,  (hal!  prefent ;   but,  as  to  the  other 

foint,  that  he  (hall  not  prcknt  a  fecond  time,  and  fo   toties  qu9ties^ 
do  not  know  ihat  there  has  been  any  authority  cited,   or  is  to  be 
found.     My  lord,  I  confcfs  thcfc  two  authorities  are  in  point 
againft    me    upon   this   firft  matter;    but  I  beg    your    lordftiip 
will  pleafe  to  confider  the  times  when  thefe  two  cafes  were  adjudg- 
ed, and  the  diftancc  of  time  between  them ;  the  firft  is  37  of  £//s. 
the  other  is  26  Car.  2.     But  now,  my  lord>  I  defire  to  offer  what 
authorities  I  have  to  the  contrar}' ;  I  take  it,  thofe  old  cafe-,  that  I 
mentioned  before,  (hew,  that  the  king's  title  was  upon  account  of 
the  tcmporaliiics  being  in  bis  hand,  or  by  the  ftatute  of  proiifors, 
and  then  there  being  a  judgment,  one  for  the  king  upon  the  incum- 
bent's being  made  a  billiop,  without  confidering  what  other  reafon 
may  be  given  for  it,  a  little  ftrain  might  be  made  to  extend  it  from 
the  other  cafe,  and  take  that  of  prerogative  to  be  a  good  title  to  the 
king  too.     But,  my  lord,  by  what  1  ihail  now  come  to  (hew  }*ou 
cut  of  our  old  books,  and  other  authorities,  I  take  it  I  fhall  make  it 
clearly  appear,  that  the  king  has  no  fuch  prerogative    to  prefent 
to  a  living  in  the  patronage  ot  a  fubjeS  that  is  void  upon  his  making 
#  [  461  ]     ^^c  incumbent  a  billiop.     And  ♦  1  begin  with  Do£Ior  ^  Student^  c. 
31.  where  he  is  treat'uig  of  hipfes,  and  ihcws  how  the  fix  months  arc 
to  be  accounted,  and  there  he  fpeaks  of  the  patron  being  to  prefent, 
(but  no  mention  at  all  of  tnc  king)  within  fix  montlis    after   the 
avoidance  by  creation,  cellion,  or  death;  fo  that  then  there  was 
no  fuch  thing  thought  of  as  this  prerogative.     My  next  authorit)'  is 
Dyer  228.  B,  Lord  Sidne-fs  cafe\  there  this  matter  was  before  the 
ccjurt,  though  not  judicially;  for  there  was  iilUe  upon  another  point 
which  was  to  be  tried,  whether  the  living  was  void  by  refignation 
or   deprivation?     but    there   the  defendant's  title  was  under  the 
prcfcntation   of  the    queen,  **  who,"   faj-s  the  book,  "  fuppofed  (he 
**  was  entitled  by  prerogative  to  prefent  upon  her  making  the  former 
^<  incumbent  a  bilhop,  and  the  benefice  was  void  by  ceffion;"  but 

my 
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my  Lord  Chief  Justice  Dyer  has  thefe  words  very  remarlc^Ie.  Kmc 
^  ^e  nejl  ley  come  jeo  entendey  quod  alii  focii  met  fentiebant**  There  -  ^' 
you  nave  the  opinions  of  the  whole  court  of  Common  Pleas,  and  Lok^qv 
this  is  before  the  cafe  of  Wright  v,  Moore.  But  now,  my  lord, 
I  come  to  cite  a  cafe  that  was  four  years  after  die  cafe  in 
Moore^  and  that  is  in  the  41  of  Eli% ;  it  is  reported  in  Owen  144. 
There  this  point  came  in  queftion  dire<Sly,  whether  the  king  had 
fuch  a  prerogative  to  prefent  where  the  parfon  was  made  a  biihop, 
yea  or  no ;  and  there  it  is  faid  there  were  eight  or  nine  prece- 
dents in  the  time  of  Henry  the  eighth,  that  the  king  ufed  to  prefent 
in  fuch  a  cafe,  but  all  of  them  were  between  fpi ritual  perfons,  and 
the  court  faid  they  would  take  no  regard  of  thofe  precedents,  for 
they  were  late  things ;  and  truly  though  the  pope  ufed  before  that 
time  to  prefent  in  mch  cafe,  yet  the  pope  had  ufed  to  do  ftrangc 
things  by  ufurpation  upon  the  clergy  who  were  the  pope's  fervants, 
as  indeed  he  began  all  his  ufurpations  upon  the  laity  by  firft  ufurp- 
ing  upon  the  clergy,  who  by  degrees  brought  the  laity  under  them 
too.  So  that,  MY  LORD,  your  lordlhip  fees  how  the  very  pre- 
tence of  this  began,  by  the  ufurpation  of  the  pope  upon  his  clergy 
in  fuch  cafes ;  he  having  all  eccleflaftical  perfons  under  his  girdle, 
they  were  his  fervants,  and  he  could  deprive  them,  or  do  what  he 
would  with  them ;  and  therefore  he  made  ufe  of  them  to  hook  in 
his  jurifdiftion  too  over  the  laity.  And  the  clergy  have  all  along, 
before  the  reformation,  done  great  things  for  exalting  his  fpiri- 
tual  power,  and  as  long  as  they  were  under  the  pope's  ♦  girdle,  •  [  462  1 
whatfoever  he  would  have  was  a  law  to  them,  which  made  the 
Lord  Hobart  146.  entitle  the  pope  Demon  Meridianus\  and 
Walmsley  in  the  report  of  Owen^  cites  a  precedent  which 
he  fays  he  had  feen  to  be  adjudged  in  the  time  of  Edward  tht 
fccond,  that  the  king  had  no  fuch  prerogative.  But,  my  lord, 
I  will  now  prefume  to  (hew  you  the  book  in  print,  that  he  there 
fays  he  had  feen ;  it  went  up  and  down  in  copies  by  manufcript 
long  before,  but  now  it  is  printed  by  my  brother  MaynaRD,  and 
it  is  5  Edw.  2.  48 ;  and  the  cafe  is  this :  Hugh  de  Courtney 
brings  his  quare  impcdit  againft  Thomas  de  Hutwat  for  the  church 
of  Bingham^  and  fcts  forth,  that  Ifabel  de  Force^  countefs  of  Aumerle^ 
prefented  fuch  a  one  upon  the  living  becoming  void  by  cc/fion, 
to  wit^  by  the  incumbent's  being  made  a  bifhcp ;  but  never  a  word, 
of  the  king's  title  in  all  the  cafe,  or  any  fuch  prerogative,  as  is 
now  contended  for.  Stamford^  in  his  book  of  the  prerogative, 
cap.  8.  is  treating  concerning  the  king's  prerogative  about  ecclefl- 
aftical livings,  but  there  he  takes  no  notice  of  any  fuch  prerogative  ^ 
as  this,  either  in  the  ftatute,  or  his  treatife  about  it.  Therefore  I 
conceive  I  may  well  argue,  that  there  was  none  fuch ;  and  that 
the  other  old  cafes  which  I  mentioned  before  in  the  time  oi  Edward 
the  third,  were  of  prefentations  upon  other  grounds,  which  come  at 
laft  to  be  extended  in  thefe  latter  judgments  as  far  as  to  this  cafe, 
but  without  any  good  foundation.  And  that  may  be  reafonably  in- 
ferred, at  leail  doubted  of,  becaufe  no  ancient  book  of  law  gives 
us  any  hint  of  any  fuch  prerogative.  And  that,  my  lord,  is  all 
I  Ihall  trouble  your  lordihip  with  upon  that  point,  denying  that  the 
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^^^*  king  has  really  any  fuch  prerogative  to  prefent  to  a  church  that  is 
BisHor  or  i'^  ^c  patronage  of  another  man,  when  it  is  void  by  ceffion,  as 
Lovooiu      by  the  incumbent's  being  made  a  biihop,  or  the  like. 

But,  MY  LORD,  the  fecond  point  carries  this  prerogative  a  great 
4eal  further :  the  kin^  firft  makes  the  parfon  prefented  by  the  pa- 
tron, a  bifhop ;  and  then  by  this  pretended  prerogative,  preients  to 
the  church  fo  void  by  cei&on :  then  he  makes  his  own  preientee  a 
bifhop ;  and  upon  that  prefents  another ;  and  then  makes  diat  fe* 
cond  prefentee  a  bifhop,  and  now  would  prefent  again :  and  I  can- 
not tell  i^ere  it  will  end,  if  he  have  fuch  a  prerogative  of  prefent- 
ing  totiis  quotiesy  though  he  have  done  it  never  fo  often :  if  he  may 
carry  it  on  thus,  die  patron  will  always  be  a  great  way  off  firom 
L  4^3  J  prefenting  to  his  liviAg.  It  *  is  true,  my  lord,  in  EuP$  cafe  die 
king  did  not  only  give  a  cofonundam  to  Paul^  when  he  was  made 
bifhop  to  hold  the  living,  but,  when  Paul  died,  he  gave  another 
comnumdam  to  the  new  bifhop  ^  the  firfl  comtmndam  was  indeed 
good,  but  there  is  not  one  word  in  that  book,  of  juflification  of 
this  point  of  prefenting  by  preroeative,  toties  quotiesy  upon  a  com-- 
mendam  retinere.  I  agree  the  parion  is  in  upon  the  firfl  prefenta- 
tion  in  the  fame  eftatc ;  and  fo  it  is  pofitively  refolved  by  my  LoRB 
Chief  Justice  V  aughan  ;  but  that  the  fecond  bifhop  fhould  have 
it,  there  is  not  the  leail  word  fpoken  in  juilification  of  it ;  nay,  it  is 
adjudged  expre&ly  againft  the  (bcond  bifhop :  fo  that  cafe  cannot 
be  made  ufe  of  for  the  king's  prerogative  as  to  this  point.  My 
XORD,  if  the  law  fhould  really  be  in  this  manner,  that  as  often  as 
ever  die  king  makes  a  parfon  a  bifhop  he  ihall  prefent  to  the  Uving, 
then  the  patron  of  a  great  living  fhall  never  have  his  patronage, 
but  by  mere  accident,  for  there  are  not  many  great  livings  in 
England^  fuch  as  are  fit  to  be  given  to  men  of  great  learning  and 
parts,  out  of  whom,  when  a  biihoprick  falls,  an  ele^on  fhoufd  be 
made.  And  thus  the  kmg  w^ould  have  opportunity  to  get  all  thefe 
prefentations,  and  keep  them  flill  on ;  becaufe  when  a  bifhoprick 
fells,  he  would  prefent  fuch  an  one,  and  when  another  falls  he 
would  prefent  another  ;  and  fo  the  patron  would  never  come  at  his 
Jiving :  here  have  been  two  already,  befides  this  commendam  to  Dr. 
Tinnifffriy  which  we  fay  is  a  third  ;  and  to  what  number  it  will  en- 
crcaie  urlcfs  the  law  put  a  flop  to  it,  cannot  eafily  be  forefeen ;  and 
thi*:  point  is  applicable  only  to  the  firft  cafes,  and  not  to  the  other 
^here  this  has  never  happened  till  now. 

But  then  the  next  point  which  concerns  both  the  cafes  is,  if 
the  king  have  fuch  a  prerogative,  whether  he  be  not  (atisfied  with 
his  turn  by  thus  commendam  for  above  fix  months,  that  is,  having 
gone  fo  far  as  the  firft  of  July,  when  the  fix  months  ended  th« 
7  5th  of  June.  We  lay  it  is  to  be  fuppofed,  that  the  king  intended  to 
have  his  prefentee  to  hold  it  no  longer,  but  that  he  would  leave  it 
to  the  patron  to  prefent  afterv^rards.  My  lord,  thefe  cemnundams 
have  never  been  of  very  good  reputation,  and  in  the  canonifts  dierc 
may  be  found  many  hard  words  againft  them :  in  Davis*s  Rep9rtSy 
76.  tf.  he  fcys,  they  call  it  "  amintnda  qua  ft  cerpedinda  quia  ecclefia 
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**  qua  traditur  in  commenda  quafi  comedetur  et  devoratur ;"  and  in- 
deed the  ammendams  were  many  times  ad  menfam  of  the  bifliop. 
My  *  Lord  Hobart  cites  the  council  of  Lyons  as  the  laft  council 
that  gave  leave  to  commendamsi  and  that  council  decrees,  that  a 
tonvnendam  fhould  not  exceed  fix  months ;  and  that  confenfus  tatrom 
et  omnium  qui  ladi  pojfunt  fhould  be  had ;  and  out  of  the  coiiftitu- 
tions  of  Othobon  here  in  England  in  the  year  1248,  a  canon  de  com'- 
mendis  icclefiarum^  which,  upon  the  mifchief  ^f-them,  revokes  all 
commefidarns^  nifi  ex  evidenti  utilitaU  uniu/  tantum  eccUjia  commenda^ 
tio  facia  fit.     Thefe  commendams  my  Lord  Hobart  reckons  up 
to  be  three ;  the  firft  is  commenda  femejlris^  and  that  fays  he  does 
grow  out  of  a  natural  equity  5  that  in  the  time  of  the  patron's  re* 
fpite  given  him  to  preient  in,  the  church  {hould  be  fupplied  with  a 
provilional  paftor  before  a  lapfe  happened.     The  next  is  perpetua  or 
for  life  :  and  the  third  is  limitata.     Now  this  commenda  in  oar  cafe 
is  neither  for  fix  months,  or  for  life,  therefore  by  confequence  it 
mull  be  of  the  third  fort,  a  limited  commenda^  for  it  is  more  than  for 
fix  months,  which  was  only  to  fupply  till  a  lapfe  or  prefentation,  and 
it  is  not  for  lif^     In  fhort  it  was  fuch  an  one  as  the  pope  ufed  to 
make  explenitudine  potefiatis  fua  \  and  therefore  when  the  king 
has  done  that  which  the  pope  did  ex  plenitudine  potejlatis^  it  muft 
be  reckoned  an  execution  of  his  prerogative.     It  cannot  be  in  pur- 
fuance  of  the  canon  which  limits  it  to  fix  months,  and  no  more ; 
if  he  do  it  out  of  his  royal  prerogative  and  fulnefs  of  power,  then 
this  muft  be  an  anfwering  of  his  prerogative  as  to  this  turn.     This 
difpenfation  is  the  22d  01  Decetnber^  and  it  is  to  hold  till  the  I  ft  of 
July-i  and  fo  it  might  have  been  as  well  for  Cxteen  months,  or  fix- 
teen  years:  and  then  I  take  it,  when  the  king  had  made  fuch  a  com- 
mendamy  it  had  been  an  execution  of  his  prerogative  without  all 
difpute,  and  he  has  done  all  that  he  can  do  to  prefent  in  his  turn ; 
for  if  it  fhould  fall  out  that  the  king  fhould  give  a  difpenfation  for 
longer  than  fix  months,  and  afterwards  have  the  prefentation  for 
life  too,  that  would  be  a  ftrange  prerogative ;  it  might  firft  go  for 
twenty  or  thirty  years,  and  afterwards  he  prefent  for  life  at  laft ; 
which  would  run  into  the  fame  mifchief  as  the  other  point  of  tot ies 
quoties ;  and  that  would  be,  I  think,  very  hard  to  maintain.     My 
LORD,  I  confefs  there  have  been  variety  of  opinions  in  the  books 
about  the  conftruftion  of  fuch  difpenlations  as  have  been  made  for 
Jonger  than  fix  months.     In  Cro.  Jac,  691.  Woollefs  cafe^  they  fay, 
if  a  commendcm  be  for  a  time  limited,  yet  the  commendatory  (hall  be 
parfon  for  life,  and  retain  itfo;  for  the  king  can  no  more  limit  the 
time,  than  another  perfon  can  confirm  another  man's  eftate  for  a  time 
only,  or  an  executor's  ♦  aflent,  to  a  legacy  for  a  time,  or  a  tenant     *  [  4^5  J 
attorn  for  a  time.     But,  my  lord,  others  are  of  another  opinion, 
that  the  party  ihall  have  the  living  but  for  fo  long  time  only  as  the 
difpenfation  limits,  as  my  lord  Hobart  156.  who  fays  a  comnundam 
retinere  may  be  for  years,  and  for  a  lefler  time  than  for  life ;  and 
this  opinion  ^feems  much  more  reafonable  than  the  other,  that  he 
fhould  hold  for  life,  contrary  to  the  import  of  the  very  commendam : 
and  tnily  my  reafons  for  it  are  thefe,— First,  If  the  king  had  not 
given  4his  cenujundam^  die  church  had  been  abfolutelj  void  upon 
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Kijcc  the  confecration  of  the  incumbent ;  nothing  hinders  this  avoidance 
Biivor  OF  ^"^  ^^^  difpenfetion,  and  thiit  very  difpenStion  does  not  lay,  that 
Lo>JDON,  it  fhall  beheld  any  longer  than  the  firft  o^  July, — Secondly',  That 
whith  is  alledged  would  be  as  good  a  reaion  for  holding  the  bene- 
fice after  a  commendam  for  fix  months ;  but  that  was  never  pretended 
to  be  infifted  upon  as  good,  to  give  a  title  for  life.  And  this  is  not 
like  the  cafes  that  were  put  of  confinr.aticn,  aflent  to  a  legacy,  or 
attornement ;  for  there  is  a  prior  grant  of  another  man,  which  is 
good^  but  not  fo  firm,  till  the  perfon  the  law  puts  that  upon,  does 
aflent  to  it ;  and  when  once  he  hnth  aflented,  it  is  good  for  the 
whole  eftate  granted,  and  cannot  be  divided ;  but  now  here  is  a 
paifon  in  that  Ibould  be  out  if  it  were  not  for  the  difpenfatioo, 
which  is  the  only  title  he  hath,  and  therefore  may  be  limited;  and 
if  it  fhould  be  otherwife  great  mifchief  v»ould  follow.  But,  MT 
LORD,  this  I  fay  ;  if  it  be  oidy  for  a  limited  time,  I  do  agree  that  he 
is  parfon  for  that  time,  to  all  intents  and  purpofcs ;  but  it  being 
beyond  fix  months,  it  is  by  virtue  of  the  king's  prerogative,  and  if 
fo,  that  will  anfwer  his  turn,  and  if  it  did  anfwer  the  king's  turn, 
then  the  benefice  became  void  again,  the  firft  of  July^  aft^r  the 
king's  turn  ferved ;  and  we  have  well  prcfcnted;  our  clerk  is  in  pof- 
feffion  of  the  living,  and  the  king  has  no  title.  And  fo  much  for 
that  cafe  of  5/.  MartirCs. 

As  to  the  other  cafe,  my  lord,  of  Su  Jamcs^s^  I  fliall  only 
trouble  your  lordftiip  with  a  very  few  words.  The  parfonage  of 
St.  Jameses  is  a  new  created  living,  by  aft  of  parliament,  that 
bounds  and  buts  the  parifli,  and  enafts  who  fliall  prcfent  after  the 
avoidance  by  death,  or  otherwife,  of  Dr.  Tenn'ifon  to  wit,  thi 
h'ljhop  of  London  for  the  firft  turn,  and  the  Lordjermyn  for  the  next; 
*  E  4^6  ]  ^j^(i  ^^^  fhe  h:Jhop  ♦  of  London  twice,  and  the  Lord  Jennyn  once, 
and  fo  for  ever.  Now  as  to  this,  with  fubmiffion,  my  lord,  I  fay, 
that  by  this  making  of  Dr.  Tennifon  biftiop,  the  living  is  void  of 
him,  and  the  hiJ})op  of  Louden  ought  to  have  the  next  turn,  and 
ftiall  not  lofe  it  by  the  king's  prerogative,  if  there  be  fuch  an  one; 
for  this  aft  of  parliament  having  particularly  and  exprefsly  limited, 
that  the  biftiop  ftiall  have  the  firft  turn  after  the  voidance,  without 
faving  the  king's  prerogative,  has  excluded  that  prerogative  of  the 
kin2;'s  for  this  turn  ;  for  it  creates  a  particular  ^'ay  and  method  of 
thc^prefcntation,  et  dcfignatio  unius  ejl  exclufio  alierius.  And,  MY 
LORD,  though  this  aft  cf  parliament  do  not  name  the  king,  yet  I 
'  conceive  it  is  the  ftronger  for  that,  there  being  more  need  to  have 
favcd  this  prerogative ;  becaufe  new  afts  of  parliament  made  for 
the  benefit  of  the  church  do  bind  the  king's  prerogative  unlcfs  it 
be  favedi  as  is  held  in  the  cafe  of  the  king's  ecclefiaftical  laws, 
5  Co.  24.  and  MagdaL  College  cafe^  11  Co.  67. 

And  another  thing  is  this;  this  is  a  new  affirmative  law;  and 
though  they  do  not  always  imply  a  negative  for  the  abrogation  of 
old  laws,  yet  they  do  in  fome  cafes;  and  thefe  are  two  cfpccially: 
First,  If  the  two  laws  be  inconfiftent  as  to  perfons  and  things, 
which  I  think  is  our  cafe,  for  the  ftatute  fays  the  bijhap  cf^L$t§dcw 
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ftall  have  the  next  turn  after  the  avoidance,  then  the  king  cannot  have         Ki*'© 

it  by  his  prerogative;  and  it  is  as  much  as  if  the  ftatute  had  faid,  he     Bjih^V  or 

fhould  not,  bccaufe  they  both  cannot  do  it.     A  second  case  Is,      Lonpon. 

where  the  new  law  is  for  creating  fomething  that  was  not  before,  there 

an  affirmative  law  implies  a  negative,  as  in  Hobart  298.  the  cafe  of 

Sleak  V,  Drake^  and  fo  the  ftatute  that  appoints  writs  of  error  upon 

judgments  in  the  exchequer  to  be  before  the  chancellor,  &c.  na 

other  can  intermeddle  with  them,   becaufe  it  is  a  new  law.  that 

creates  a  new  judicature.     And,  mt?  lord,  I  reft  upon  this  matter,, 

in  this  cafe ;  here  is  a^^new  church  made  that  was  not  a  parifh 

before,  but  created  by  this  very  aft ;  the  prefentation  is  direded 

in  particular  and  exprefs  affirmative  words ;  there  is  no  refervation 

of  the  king's  prerogative ;  therefore  that  is  bound,  if  he  had  any, 

though  we  do  not  agree  he  has  any :  and  fo  we  pray  your  judgment 

for  the  defendants. 

•  The  Lord  Chief  Justice.  I  fuppofe  you  intend  to  fpeak  to    ♦  [  467  J 
it  again. 

Mr.  Serjeant  Levins.  Yes  my  lord,  if  you  pleafe,  fome  time 
next  term. 

The  Lord  Chief  Justice.  Why,  brother  Levins,  truly 
as  to  the  firft  point,  I  thought  it  had  been  too  much  praftifed  now 
to  be  difputed.  It  was  a  queftion  heretofore,  we  know,  as  appears 
by  that  cafe  you  mentioned  in  Dyir^  and  it  was  a  doubt  made  in 
JVoodle/s  cafe^  in  Cro,  Jac.  But,  I  thought,  fmce  fVrighfs  cafcy 
where  it  was  fo  folemnly  refolvcd  that  the  king  has  fuch  a  prerogative, 
it  was  not  to  be  made  a  queftion  now.  And  then,  that  point  was 
taken  for  granted,  and  admitted  on  all  hands  in  Eet%  caje^  in  my 
lord  f^aughaitj  and  fo  it  has  been  pradtifed  ever  fmce,  as  appears  by 
this  very  cafe  before  us. 

Mr.  Justice  Dolben.  But  it  has  been  always  grumbled  at, 
my  lordi 

The  Lord  Chief  Justice.  But  it  could  never  be  got 
over, 

Mr.  Justice  Dolben.  The  cafe  never  came  in  queftioni 
but  fome  judge  or  other  was  againft  it. 

•  The  Lord  Chief  Justice.    The  truth  of  it  is,  it  did  import    #  r  .gg  t 
you  very  much  who  were  of  counfel  for  the  defendants  (as  to  the 

cafe  of  St.  Martin's)  to  make  it  a  difputablc  point.  If  you 
could  take  but  the  point  for  granted  once,  that  the  king  had  fuch  a 
prerogative,  then  the  other  thing  about  the  reiterating  of  the 
prefentation  totics  quoties^  I  doubt  would  be  a  hard  point  againft 
you. 

Mr.  Justice  Dolben.  Mv  lord,  a  great  deal  has  been  faid  on 
both  fides }  pray  let  it  be  argued  on  aU  the  points  when  it  comes  to 
be  fpoken  to  again. 

The 
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KixG  The  Lord  Chief  Justice.    Yes,  it  wiD  be  fyckt  to  ^paMt^ 

BiM^r  or  ^  fuppofe,  fixne  tune  the  next  tcnn,  and  we  will  give  our  opimcns 
Lovsox.  with  as  great  deliberatioQ  as  we  can.  It  is  pfaun  in  praSici^  it  has 
been  for  manj  years  after  that  judgment,  partictthrlj  we  fee  within 
diefe  twenty  years  paft,  in  (his  very  church  it  has  been  experienced 
duice,  and  fo  it  has  at  St.  Andrno'i  HJbnUj  in  feveral  infances,  in 
<Nir  remembrances;  and  that  living  is  now  eqojed  under  fiach  a 
tide. 

Mr.  Justice  Dolbek.  And  the  frequency  of  it,  in  tbefe  great 
livings,  is  to  me  a  very  great  argument  againft  the  reaibnabienefii  of 
it  i  for  in  St,  Jndrtivs  the  true  patron  did  not  prefent  above  once  in 
a  hundred  years,  and  that  W2S  Dr.  StiuiMg/U€t. 

Mr.  Attorney  General.  TTien  die  king  has  been  in  pof- 
feffion  of  this  prerogadve  a  hundred  years. 

♦  r     fio  1        *  The  Lord  Chief  Justice.    Brother,  I  lay  not  any  thix^  as 
L  4^  J    jQ  the  confequence,  but  it  h2s  been  pradifed  and  adjudged,  and  that 

is  a  great  argument  of  the  law  in  this  cafe :  I  give  you  no  opinion 
now,  nor  will  I  enter  upon  an  enquiry  into  the  reafinis  upon  which 
It  is  grounded.  But  it  feems  corilderable  that  it  has  the  counte- 
nance of  uiagc  and  judicial  alloiA-ance.  And  as  to  the  other  diing, 
if  the  king  has  fucn  a  prerogadve,  the  fame  reafon  and  occafion 
happening  again,  will  give  him  a  renewal  of  his  prerogadve :  and 
therefore,  I  fay,  it  was  very  warily,  and  perhaps  necefOirily  done  of 
you  who  are  for  the  defendants,  to  make  it  the  main  point  in  dif^ 
pute,  for  it  concerns  you  very  much  to  have  it  fo, 

Mr.  Justice  Dolbex.  I  pray,  my  lord,  let  us  deliver  no  opi* 
nion  dll  it  be  argued  again. 

The  Lord  Chief  Justice.     I  do  not  give  my  opinion  brother. 

Mr.  Justice  Dolben.  No,  my  lord,  it  is  a  cafe  of  great  con- 
fequence ;  and  that  jwint  I  defire  may  be  argued  as  welPas  any  of 
the  reft. 

The  Lord  Chief  Justice.  But,  brother,  if  I  be  ready  to  give 
my  opinion,  I  hope  you  will  not  reftrain  me. 

Mr.  Justice  Dolben.  If  it  be  to  be  argued  again,  I  defire 
the  whole  cafe  may  be  argued  indre. 

•  The  Lord  Chief  Justice.  Well  brother,  I  tell  you  I  do  not 
give  any  opinion,  but  only  we  are  breaking  the  cafe  that  we  may 

*  [  470  ]    ^^^^  ^^^^  *^  *  doubt  with  any  <rf  us.     And  as  to  that  point  of  the 

difpenfation  and  confirmadon,  being  an  ufer  of  the  king's  turn,  it 
is^agreed,  I  perceive,  that  thereby  the  liv^  umbent  is  in  upon  his  for- 
mer ddc,  and  then  if  it  come  to  be  \'Oici,  how  comes  it  to  be  void? 
Is  not  the  promodon  the  avoidance  ?  Certainly  it  is.  For  the 
difpenfadon  only  prevented  it  for  fuch  a  time  as  the  difpenfation  is  id 
force. 
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Mr.  Justice  Eyres.     And  as  for  the  prerogative,  the  queftion         Kiho 
IS,  whether  this  be  fuch  a  prerogative  as  the  law  allows,  and  whe-      ^     '^• 
ther  the  difpenfation  be  fuch  as  is  incompatible  with  the  preroga-      l"m»ow*.^ 
tive.     The  prerogative  has  received  judgment,  though  as  my  bro- 
ther DoLBEN  fays,  it  has  been  always  oppofed    too.     And  this 
difpenfation  is  not  fure  a  ferving  the  king's  turn,  by  reafon  that 
the  king  is  not  to  have  any  benefit  by  it;  it  is  only  to  prevent  the 
avoidance  which  makes  the  king's  title,  and  therefore  fufpends  his 
title,  but  does  not  fulfill  it 

Mr.  Justice  DoLBEN.  The  patrons  of  the  great  livings  in 
England  have  a  very  hard  cafe  of  it  if  this  be  law,  and  the  church 
willfufi^er  by  it  too;  for  there  is  no  one  that  has  a  great  living,  but 
will  prefent  a  blockhead  that  is  not  likely  to  be  made  a  bifhop,  to 
prcferve  his  prefentation. 

The  Lord  Chief  Justice.  But  furely  as  to  the  other  cafe 
pf  5/.  Jam^s  upon  the  a6t  of  parliament,  it  has  a  great  deal  of 
weight  in  it,  for  this  being  a  new  parfonage  created  by  aft  of 
parliament,  the  execution  of  the  limitation  of  the  advowfon  of  the  aft 
ought  to  be  purfuant  to  the  aft.  If  the  limitation  had  been  once  exe- 
cuted, and  advantage  ♦  taken  thereof  accordingly,  then  upon  the  hap-  !  •  r  1,71  1 
pening  of  fuch  a  cafe  for  the  prerogative,  it  might  have  been  fome*  l  ▼/  i 
thing.  But  now  the  aft  of  parliament  having  cxprefsly  appointed, 
that  after  avoidance  as  to  Dr*  Tennifon^  the  btJJxfp  of  London^  or  his 
fuccefTors,  fhould  prefent,  whether  that  would  be  complied  with  if 
the  king  Ihould  now  prefent  upon  this  avoidance,  is  a  point  worth 
confideration. 

Mr.  Cooper.  My  lord,  if  it  be  otherwife,  that  will  be  to  con- 
ftrue  this  aft  of  parliament  to  make  this  parifli  a  fingle  inftance 
different,  as  to  die  title  of  the  advowfon,  from  all  the  pariflies  in 
England :  certainly,  my  lord,  it  was  only  meant  to  declare  the  right 
of  prefentation  in  whom  it  fhould  refide,  but  not  to  prevent  any  le- 
gal title,  that  according  to  the  rules  of  law  (hould  intervene. 

Mr,  Justice  Dolben.  As  to  the  ufage,  I  confefs  'there  arc 
(bme  precedents,  but  they  do  not  make  the  law ;  and  as  for  Eed*$ 
cafiy  I  know  what  a  noile  it  made  in  the  world, and  SirJeoffry 
Palmar  who  was  then  attorney  general  was  of  opinion  that 
there  was  no  fuch  prerogative;  and  the  judgment  of  that  cafe  went 
upon  another  point,  becaufe  it  voided  by  the  de^th  of  Pauh^  and 
fo  I  do  not  take  that  to  be  io  ftrong  an  authority. 

Mr.  Justice  Eyres.  But  then  diere  is  the  cafe  In  2  Rolls 
Jbr.  344. 

Mr.  Justice  Dolben.    That  was  but  the  opinion  of  Rolls. 

The  ♦  Lord  Chief  Justice.    I  rcmemberthat  at  the  time  of    *  [  47^  ) 
diat  cafe  of  Eid^%^  it  was  taken  notice  of,  that  a  clergyman  was  the 
firft  man  that  ever  queftioned  the  king's  prerogative,  but  we  will 
not  trouble  ouffelves  any  further  with  this  matter  nowi  let  it  be 
argued  again» 

Mr» 
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Mr.  Attoxvet  Geker al.  When  ih  it  jour  locdfliip's  plea- 
fure  it  fliould  be  fpnkc  to  again  ? 

The  Lord  Chief  Justice.  It  cannot  be  this  tenn.  Take 
ytmr  own  time  next  tenn*  Some  time  in  tbc  beginning  of  the 
next  tenn* 


A  fltfote  ^nCt- 
fn|  s  fitw  i,a- 
riA  and  a  n-w 
cbsrchf  and  ap- 
point; nj^  that 
il.  and  B.  Oikll 
prcfeflt  by  turni 
•o  tlienarr 
•v</idance»  A. 
to  hate  the  fir^ 
turn,  and  B.  t))e 
fecondy  docf  not 
cake  away  tt*e 
lcifi|('»  prerjga. 
Ci««to  prcrent 
on-the  nest 
avotdance  made 
by  tbc  incum- 
beot  brifiK  cre- 
ated a  bifbop, 
•Itliouth  there 
H  no  Ja^ini  in 
the  ftatuCe  of 
the  king'f  pre- 
sugative. 


[473  J 


Mr.  Finch.  My  lord,  I  am  of  connrd  in  this  cafe  (or  Dr. 
Birchy  and  we  hope,  notwithfianding  what  Mr.  Attorney  has 
now  offered ;  we  (hall  have  vour  lord(hip*s  judgment  for  us.  I 
need  not  open  the  record  at  large,  becaufe  Mr.  Attorney  has 

done  it  already. 

The  queftions  that  have  been  made  in  this  cafe  have  been. 

First,  Whether  the  king  have  any  prerogative  at  aU,  fuch  as  if 
claimed  in  this  cafe  ? 

Secondly,  Whether  if  die  king  have  fuch  a  prerogative^  tiat 
be  not  fcrved  by  the  commendam  in  this  cafe.     And, 

Thirdly,  Which  is  the  point  now;  whether  this  ad  of  par- 
liamcnt  has  made  an  alteration  in  this  cafe,  to  differ  it  from  the 
other  of  St,  Martin  s^  fuppofing  the  king  had  fuch  a  prerogative  in 
an  ordinary  vacancy. 

The  two  firft  points  have  been  adjudged  already  in  that  other 
caufc,  and  fo  1  Ihall  not  take  upon  me  to  argue  them  now,  but 
only  coniider  tls»s  cafe  as  it  ftands  upon  this  acl  of  parliament. 

And  there,  my  lord,  the  queftion  will  not  be,  whether  this 
aft  of  parliament  has  not  taken  away  the  king^s  prerogative;  but 
whether  or  no  in  this  cafe,  as  it  ftands  before  your  lordfhip,  the 
king  has  fuch  a  prerogative  as  will  afFcft  this  cafe :  though  I  will* 
not  at  prcfenl  meddle  with  the  point  that  has  been  fettled,  yet  I 
muft  beg  leave  a  little  to  obferve  the  authorities  that  have  been  urged 
for  it,  and  tlic  books  where  it  is  adjudged,  and  the  rcafons  of  thofe 
authorities:  and,  First,  I  think,  my  lord,  1  may  venture  to  (ay 
thus  much  to  that  point,  that  before  the  time  of  Sluccn  Elizabetby 
there  is  no  rcfolution  of  any  cafe  to  be  met  with  in  any  of  our 
books,  that  proves  this  point  to  have  been  fo  adjudged.  For  the 
year  book  of  1 1  Hen,  4.  with  fubmifTion,  I  think,  if  it  be  confidered, 
will  rather  be  an  authority  againft  it ;  I  am  fure  it  is  fiir  enough 
from  being  an  authority  for  fuch  a  prerogative  in  the  crown.  And 
I  would  only  mention  this  to  your  lordftiip,  becaufe  I  find  formerly 
all  the  prefentations  made  by  the  king  to  any  church  where  ano- 
ther perfon  is  patron  that  we  meet  with  in  the  books,  were  either 
where  the  bifhop's  temporalities  were  in  the  king's  hands,  or  br 
reafon  of  the  wardship  of  the  patron,  I  mention  this,  becauie  if  it 
had  been  fuch  an  ancient  prerogative  as  is  pretended,  fome  refolu- 

tion 
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tion  about  it  would  appear  in  the  books,  and  the  reafon  of  fuch  Kino 
refolution  beende  clared,  that  fo  it  might  ferve  to  govern  other  cafes  Bishop  of 
by.  In  the  cafe  of  ff^right^  in  Moore  99.  it  is  adjudged,  indeed,  that  Loxdon. 
the  king  has  fuch  a  prerogative,  but  upon  what  reafon  was  it  fo 
judged  ? ;  the  book  tells  you,  that  it  was  upon  precedents  (hewn ; 
but  what  were  thefe  precedents  ? ;  •  the  book  does  not  fay  they  were 
precedents  of  refolutions  in  point,  but  of  practice  and  ufage  by  the 
king.  In  the  cafe  of  TFentworth  v.  TVright^  as  it  is  reported  in  s.  c.  Owen, 
Cro.  Eliz,  526.  it  is  laid  it  was  adjudged  upon  precedents  (hewn,  144. 
and  thjere  is  fome  attempt  made  to  give  a  reafon  for  it,  namely  that  the 
law  gives  the  king  this  prerogative,  becaufe  of  the  advancement 
of  the  incumbent  to  a  higher  dignity;  I  fuppofe  the  meaning  of  that 
is,  it  is  in  recompence  of  fo  great  an  honour  done  to  the  incum- 
beijt  of  the  patron,  by  making  him  a  bifhop.  Then  another  reafon 
is,  the  lofs  that  the  king  has  by  parting  with  the  temporalities  of 
the  bifliop,  which,  during  the  vacancy,  he  kept  in  his  own  hands. 
But  that,  MY  LORD,  is  a  very  odd  reafon,  and,  with  fubmiflion, 
feems  to  have  no  very  good  found,  that  the  king's  reftoring  the 
temporalities,  which  is  the  patrimony  of  the  church,  fhould  have  a 
recompence  required  for  that  ad^  of  juftice,  as  for  a  lofs  ;  much  lefs 
would  it  be  reafonable  that  that  recompence  fliould  be  carved  out  of 
the  inheritance  of  another  perfon.  And  then  the  lafl:  reafon  that 
is  given,  is,  becaufe  the  king,  by  promoting  the  incumbent,  is  the 
caufe  of  the  avoidance.  Truly,  •  my  lord,  I  think,  with  fubmiflion,  ♦  [  47^  J 
it  had  much  better  have  refted  upon  the  firft  reafon,  becaufe  the 
king  beftowed  fuch  honour  upon  the  patron's  incumbent,  than  to 
have  gone  any  farther  with  the  other  reafons,  or  rather  it  would 
have  done  well  to  have  flopped  with  this  anfwer,  as  I  jemember  one 
book  fays,  "  it  is  one  of  the  prerogatives  of  the  crown,  of  which  no 
"  reafon  can  be  given,  but  that  fo  it  has  been  done  :"  and  if  that  be 
the  foundation  of  the  judgment,  then,  as  to  this  point,  the  cafe  is 
ruled  upon  the  ancient  ufage  of  the  crown.  Umge  then  muft  be 
the  meafure  of  the  king's  prerogative  in  fuch  a  cafe,  and  then  I 
may  take  leave  to  argue  that  where  there  is  neither  reafon  or  law, 
praSice,  or  ufage,  nor  any  judicial  refolution  to  warrant  it,  there 
can  be  no  fuch  prerogative  in  the  crown ;  where  it  is  founded  upon 
ufage  and  practice,  that  ufage  and  practice  mufl  limit  it,  and  you 
cannot  go  beyond  that.  Pray  then,  give  me  leave  to  confider  this 
cafe  as  it  {lands  before  your  lordfhip.  In  the  cafe  of  a  donative,  as 
has  been  obferved  in  the  former  arguments,  (for  indeed  I  think  there 
is  little  that  can  be  ebferved  in  this  cafe  that  has  not  been  mentioned 
before)  there  is  no  fuch  prerogative,  and  yet  there  the  fame  things 
that  are  given  as  reafons,  are  all  found  as  in  the  other  cafe ;  it  is  the 
king  that  prefers  the  incumbent,  and  lofes  the  temporalities,  and 
is  the  means  of  the  avoidance.  And  therefore  fince,  though  there  be 
the  like  reafon,  it  is  agreed  that  there  is  not  the  like  prerogative,  it 
muft  reft  upon  this,  that  fo  it  is,  becaufe  there  is  not  the  like  ufage 
and  practice ;  for  it  feems  the  pradice  is  only  where  the  patron's 
claim  comes  in  by  prefentation,  and  not  where  he  was  in  by  dona- 
*tion.  Now,  MY  LORD,  this  eafe  before  you,  I  muft  take  leave  to 
•fey,  is  a  cafe  that  comes  neither  within  the  ufage,  nor  within 
Vol.  I.  H  h  an/ 
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King        any  of  the  imagined  reafons  upon  which  this  pretended  preroga* 
Bis-«p  OF    ^^^'^  '5  founded. 

First,  Dr.  Tennifin  the  now  hijho^  ofLincohy  came  into  dii< 
living  by  donation  of  the  aft  of  parliament,  and  not  by  prefentation, 
or  collation  from  the  hijbop  cf  London  as  patron ;  he  was  in  it  as  of 
a  donative,  and  therefore  the  aft  of  parliament  thought  it  abfolutdy 
ncceflanr  to  infert  a  claufe  to  fubjeft  this  church  to  the  ecclefiafti- 
cal  juri(diftion  of  die  biftiop  of  the  diocefe  ;  othcrwnfe,  upon  the  bar* 
crcfting  of  this  into  a  new  parifli,  it  might  have  been  a  donadre 
exempt  from  the  ccclcfiaftical  jurifdiftion.     If  then  this  be  a  dona- 
tive, the  patronage  arifes  not  to  the  biihop,  till  it  becomes  prefca- 
tative,  which  muft  be  attcr  the  avoidance  of  this  doqation  by  the 
aft  of  parliament,  for  fo  the  very  words  of  the  aft  are,  **  That  the 
I  475  J     "  advovvfon  •  and  patroiia^re  after  the  next  avoidance,  fhall  belong  to 
«  the  bijhop  and  my  LordjemtyrJ*     I  cannot  agree  with  Mr.  At- 
torney in  his  imagination,  that  the  blJhop  of  Lorubn  was  ftill  pa- 
tron of  this  living,  becaufe  he  was  fo  of  St.  Martin's.     I  think 
that  point  wduld  be  very  hard  for  Mr.  Attorney  to  maintain;  this 
being  wholly  new  created  as  a  diftinft  parifh  by  this  aft  of  parlia- 
ment, and  a  diftinft  benefice  from  that  of  St.  Martin*Sj  the  one 
could  have   no  influence  upon  the  other.     For  I  believe  he  will 
hardly  be  able  to  maintsun,  that  if  the  bifliop  prefented  any  one  after 
Dr.  Tennlfon  had  taken  a  fecond  incompetent  living,  that  he  could 
maintain  a  fpoliation  in  that  cafe ;  for  he  does  not  come  in  under 
the  fame  patron,  as  to  this  living,  but  only  by  aft  of  parliament. 
And  then,  befides,  as  the  patronage  and  advowion  is  in  the  hifimp^ 
and  my  Lord  Jnmyn^  after  the  next  avoidance,  and  not  before,  by 
the  very  words  of  the  aft  of  parliament,  fo  I  would  obferve  fiul^er, 
that  there  is  another  particular  claufe  in  the  aft,  *'  Aat  the  fuc- 
**  ceeding  reftor,  after  the  death   or  avoidance  of  Dr.  Tenmfin^ 
**  (hall  be  prefented  by  the  bIJhop  of  London.^  and  the  next  to  him  by 
"  the  Lord  Jermynj^'yihxch  (hews  that,  without  thefe  claufe5,tfais 
was  fuch  a  church  as  wherein  the  king's  prerogative  could  never 
obtain,  becaufe  it  was  merely  a  donative ;  and  without  thefe  fpecial 
provifions  it  would  neither  have  been  prefentable,  nor  fubjeft  to  Ac 
ccclcfiaftical  jurifdiftion ;  and  then  it  is  more  like  the  cafe  of  a 
donative,  than  of  an  advowfon,  in  which  the  king  has  a  prerogative 
according  to  thofe  authorities.    Now,  I  would  fuppofe  that  an  a& 
of  parliament  fhould  be  made,  that  after  the  next  avofdance  of  a 
donative,  the  patron  fhall  prefent  one  to  fucceed  ^  in  fuch  a  cafe| 
9f  the  king  make  th^  incumbent  of  the  donative  a  biihop,  would 
the  prerogative  work  upon  that  avoidance,  fo  as  to  let  in  the  king's 
prefentee  in  the  firft  inftance  ?     Surely  no,  my  lord,  for  till  Ac  aft 
was  made  it  was  a  donative,  and  not  fubjeft  to  Ae  prerogative;  and 
after  the  aft  made,  it  is  no  fuch  cafe  as  entitles  Ae  king  to  fudi  a 
prerogative  by  praftice  and  ufege.     Then,  let  us  fee  what  our  cafe 
is  here ;  the  firft  inftance  of  a  prefentation  is  after  this  avoidance 
atid  to  fay,  that  when  Ae  aft  creates  Ae  advowfon  and  patronage 
it  is  fubjeft  to  all  Ae  rules  of  law  thataffeft  o Aer  advowfons,  comes 
not  up  to  this  queflion*    For  till  a  prefeatauga  bas  been  made  to 

Ail 
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this  living,  it  is  but  a  donative,  and  that  has  no  fuch   matter  as         '^'J*® 
this  prerogative  (hould  work  upon ;  for  with  fubmiflion,  •  it  be-      Bxsh^p  or 
comes  not  an  advowfon  till  after  the  avoidance  i  and  to  objeft  that       Los  don. 
this  is  to  create  a  ftrange  fort  of  living  different  from  all  others,    ♦  [  476  J 
which  certainly  the  aft  of  parliament  never  intended  to  do,  is  not 
applicable  here  neither ;  for  the  queftion  is  of  a  church  that  never 
was  prefented  to  before  the  avoidance   happened ;  what  it  will  be 
after  it  is  become  prefentable,  and  has  been  prefented  to,  is  time 
enough  to  confider  when  that  comes  to  be  the  cafe ;  but  ours  is  a  ' 

queftion  concerning  the  firft  prefentation  to  a  new  eredled  church  ; 
and  we  hope  the  act  of  parliament  that  makes  it  prefentable,  muft 
be  the  guide  of  that  matter ;  and  where  that  a£l  gives  the  firft  pre- 
fentation, certainly  the  perfon  to  whom  the  prefentation  is  given  by 
the  aft,  muft  enjoy  it  according  to  die  aft.     Now  the  firft  prefen- 
tation in  this  cafe  is  given  by  the  exprefs  words  of  the  aft  to  the 
bifl}op  of  London.     But,  fays  Mr.  Attorney,  this  maybe  taken  as 
the   gift  of  the  next  avoidance,  and  then  the  king's  prerogative 
will  operate  upon  it,  as  it  would  in  other  cafes  againft  the  grantee 
of  the  next  avoidance.     Foe  the  other  turns,  there  is  another  prc- 
vifion  made,  that  after  my  Lord  Jcrmyn  has  had  one  turn,  the  bi- 
fhop  is  to  have  two  for  one,  ancf  he  would  make  the  aft  of  parlia- 
ment's appointment  of  Z)r.  Tennifon  to  be  the  firft  incumbent  to  be 
in  the  nature  of  one  turn  to  the  bifliop.     But  fure  tliat  is  a  very 
ftrange  imagination,  that  becaufe  the  aft  carved  this  living  out  of 
another,  whereof  the  biftiop  was  patron,  and  gave  the  prefent  in- 
cumbent the  new  ereftcd  living,  that  this  ftioul J  be  taken  upon  as 
the  bifliop's  turn,  when  by  the  very  aft  the  biihop  had  no  turn  till 
the  avoidance.     I  grant  the  cafe,  that  the  grantee  of  the  next  avoid- 
ance would  lofe  his  turn  by  this  prerogative;  and  that  is, 'becaufe 
the  grantor  could  grant  it  no  otherwife  than  he  himfelf  had  it,  that 
is,  fubjeft  to  the  king's  prerogative.     But  I  do  not  find  that  ever 
it  was  adjudged,  that  the  king,  if  he  be  patron,  and  make  a  grant  of 
the  next  avoidance,  and  then  make  the  incumbent  a  biihop,  mall  de- 
feat his  own  grant  by  this  prerogative.     It  never  has  been  adjudged 
fo  far  yet ;  and  this  cafe  I  take  to  be  much  ftronger,  it  being  the 
J^Jng's  grant  in  parliament.   I  believe  Mr.  Attorney  would  have 
a  very  hard  point  in  that  cafe  to  maintain  the  king's  prerogative 
againft  his  own  grant.     My  lord,  to  let  in  the  prerogative  in 
this  cafe  to  defeat  the  bifhop's  prefenUtion,  is  to  overthrow  the 
exprefs  words,  and  meaning  of  this  aft  of  parliament,  unlefs  they 
will  fay,  that  this  avoidance,  by  the  promotion  of  Dr.  Tennifon^  is 
fuch  an  avoidance  as  is  not  meant  by  the  aft  that  fays,  "  after  the 
«  next  avoidance  *  the  bifliop  fliall  prefent,'*  that  is,  fay  they,  the  aft    *  [  477  ] 
means  other  avoidances,  but  not  this  by  ceffion.     I  fee  not  truly 
how  fuch  a  conftruftion  can.  be  made,  for  it  is  fuch  an  avoidance 
as  makes  the  living  void,  fo  as  to  let  in  another  to  be  prefented,  and 
would  let  in  the  next  prefentation  of  the  patron,  were  it  not  for  this 
pretended  prerogative ;  why  then  muft  it  not  mean  fuch  an  avoid- 
wice  as  well  as  any  other,  fince  the  aft  docs  not  particularly  men- 
tion what  fort  of  avoidance  it  is  ?  fure  it  muft  be  fuch  an  avoidance 
liiat  the  bifiigp  (nuft  pr^feiit  in,  or  I0I9  hi;^  turn,  which  the  aft 
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orprefsly  gives  him.  So  that,  my  lord,  I  take  it,  with  fubniif- 
fion,  this  avoidance  being  the  meaning  of  the  a£l  of  parliament, 
then  this  law  that  docs  create  this  new  advowfon,  direct  the  firft 
prefentation  to  be  by  the  bifliop,  which  exprefsly  excludes  all  others. 
When  this  avoidance  happens,  diis  iirft  prefentation  is  to  take  place, 
and  then,  and  not  till  then,  it  is  prefentative,  and  confequcntJy  the 
prerogative  cannot  operate  upon  it.  What  the  confcquence  may 
be  hereafter  is  not  at  all  to  the  prefent  queftion.  Perhaps  all  may 
be  let  in  that  other  prefentative  churches  are  fubjeS  to,  when  once  it 
has  been  prefented  to :  but  for  the  prefent  cafe,  for  the  reafons  that 
I  have  given,  I  muft  pray  your  lordfhip's  judgment  for  the  defen- 
dant ',  for  all  thofe  arguments  that  this  is  to  ere£l  a  new  fort  of 
church  different  from,  and  not  fubjed  to  the  rules  of  law  in  othtx 
churches,  are  not  at  all  in  the  prefent  queftion :  for  we  are  fingly 
upon  this'queftion,  who  (hall  prefent  the  firll  turn  to  a  new  church, 
ere<3ed  by  a  new  aS  of  parliament,  which  limits  the  firft  prefenta- 
tion to  the  hijbop  of  London. 


The  Lord  Chief  Justice. 
it  no  more,  do  you  ? 


I  fuppofe  yo\x  intend  to  fpeak  to 


Mr.  Attorney  General.     No,  my  lord,  I  think  not. 

The  Lord  Chief  Justice.    It  has  hung  long  enough;  it  is 
time  it  were  made  an  end  of. 

Mr.  Attorney  General.    My  lord,  we  fubmit  it  to  you. 

•  [  47'  3         *  The  Lord  Chief  Justice.  Well,  wc  will  take  a  litle  time 
to  confider  of  it. 


Mr.  Attorney   General. 
lordfhip  pleafc. 


Some   time  this  term  if  your 


Then  the  judges  confulted  together. 


The  Lord  Chief  Justice. 
morrow  feven  night. 


We  will  give  our  opinions  to- 


SiR  Henry  Gold,  their  majefties  ferjeant  at  hfiVj  argued  for 
the  king  and  queen.  May  it  pleafe  your  lordfhip  to  fpare  me  a 
word  on  the  behalf  of  their  majefties,  the  king  and  queen,  who  arc 
plsdntifls  in  this  quare  impedit.  Sir  Bartholomew  Shower 
has  put  the  cafe  at  large  upon  this  record,  and  has  put  the  points 
upon  the  biihop's  demurrer,  to  our  declaration,  and  what  appears  in 
the  declaration  itfelf,  for  there  the  a6t  of  parliament  is  fet  fbrA, 
and  that  makes  the  cafe  now  in  judgment  before  you.  It  does 
appear  in  the  'declaration,  that  this  St.  yanus^s  is  a  new  parifh, 
ereded  by  7&  of  parliament,  and  taken  out  of  the  parifh  of  Su 
Martin* s^  whereof  the  bifljop  was  patron,  and  Dr.  Tennifon  incum- 
bent. The  aft  of  parliament  enads  firfl  the  creation  of  the  parifh, 
and  makes  it  a  reftory,  and  then  ena£b  the  patronage  and  advowfon, 
and  prefentation  to  the  reftory,  which  is,  <<  diat  it  fnall  appertain  and 
belong,'*  and  by  that  aft  is  vefled  in  the  bijbop  of  London  and  his  fuc- 
cefTors,  and  the  Lord  Jermyn  and  bis  heirs,  in  this'  marnier,  viz. 
^  that  Do^or  Tennifon^  (ball  be  the  firft  reftor,  and  after  his  death 
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or  avoidance,  the  firft  rcftor  fhall  be  prefented  bv  the  bl^op  of  L&n^        Kino 

^ft  and  his  fucceflbrs;  and  the  next  after  that  oy  the  Lordyermyn      ^x%koy  or 

or  his  heirs;  and  then  twice  by  the  biihop  and  his  fucceflfors,  and      Lomoon. 

then  once  by  the  Lord  Jermyn^  and  fo  by  turns,  twice  and  once 

for  ever/*     Dr.  Tennifon  is  confecrated  bijhop  of  Lincoln^  *  upon    *  [  479  J 

which  their  majefties  prefent  their  clerk  as  by  prerogative  they  ought^ 

but  the  bifhop  refufes  to  admit  him,  and  upon  bringing  this  quart 

impeditj  demurs  to  the   declaration.     With  fubmiflion,  my  lord, 

the  king's  prerogative  fhall  prevail,  as  we  hope  to  carry  this  prefenta- 

tion.     For  if  you  pleafe  to  confider  the  a£t,  that  makes  it  plain  in  * 

fcveral  parts  of  it. 

First,  Conflder  that  part  of  the  law  that  creates  it  a  parifh,  and 
fittlcs  the  advowfon,  re6tory,  and  patronage  in  the  bifhop  and  my 
Lord  Jermyn^  before  you  come  to  the  firll  reftor  5  for  it  makes  a 
new  parifh  of  part  of  the  old  one,  and  makes  it  a  fucceffive  rec- 
tory, and  ena6is  that  the  red^orfhip  be  prefentative,  and  fo  annexes 
tlie  patronage  and  advowfon  to  it,  and  vefls  it,  in  point  of  inheritance^ 
in  the  bifhop  and  my  Lord  Jermyn.  Now,  fuppofe  it  had  been 
vcftcd  there,  then  plainly  it  could  not  have  altered  the  operation 
of  this  prerogative  in  law  upon  it;  for  here  had  been  an  advowfon 
verted  in  inheritance,  and  then  it  would  have  been  fubjeft  to  the 
prerogative ;  for  I  do  take  upon  me  to  affirm,  that  whether  it  be  an 
old  prefentative  church,  or  a  new  prefentative  church,  wherever  it 
is  prefentative,  the  king  fhall  have  his  prerogative.  There  is  no 
more  difference  .between  them,  than  between  an  old  bifhoprick, 
and  a  new  onz  created  by  acl  of  parliament ;  which  I  fhall  fhew  anon^ 
is  none  at  all.  My  lord,  I  fee  the  objection  that  Sir  Bartholo- 
^lEW  Shower  makes;  he  would  not  have  it  an  advowfon  until 
after  the  death  or  avoidance  of  the  church,  that  is,  the  very  time 
fays  he,  that  it  becomes  prefentative  firfl.  Truly,  I  take  it  to  be 
quite  other  wife ;  and  fo  fhould  he  too,  or  elfe  it  would  not  ferve  his 
turn,  as  I  conceive,  for  I  take  it  to  be  an  advowfon  prefently  vefled 
in  inheritance,  as  much  as  a  devife  to  one,  when  he  is  one  and  twenty, 
that  is  the  time  of  pofreffion,but  the  eflate  vefls  prefently.  It  is  in  the 
words  of  my  book  patronatus ;  "  the  advowfon  fhall  work  prefently, 
**  the  prefentation  when  the  avoidance  happens."  But,  taking  it  as 
he  woMJd  have  it,  yet  it  will  not  avail  him,  as  I  conceive,  for  the  ad- 
vowfon. Suppofe  it  fhould  vefl  jufl  as  the  avoidance  happens,  then 
there  is  an  inltant  of  time  when  it  vefls,  and  even  in  an  inflant  our 
books  are  for  the  fake  of  the  king's  prerogative,  there  fhall  be  a 
priority  and  a  poflcriority  to  falve  the  king's  prerogative ;  according 
\o  Hals*s  cafe  and  Sadler* s  cafe^  Cb.  4.  55. 

♦  But,  there  is  no  difference,!  fay,  between  a  new  re6lory created  •  [  480  ] 
by  aft  of  parliament,  and  an  old  redory,  as  to  this  matter,  any  more 
^an  there  is  between  a  new  bifhoprick  and  an  old  one.     Now  in  the 
cafe  of  the  new  bifhopricks,  which  were  made  31  Hen.  8.  c,  9.  which 
gave  the  king  power  to  found  bifhopricks  when  they  were  fo;  all  Repealed hy 
the  incidents  followed  upon  the  foundation,  which  belonged  to  the  jL*  *  ^^^\-  * 
9I4  bifliopricks  at  common  law.    And  fo  it  was  agreed  in  the  cafe  %  ^l^;.  ^\ 
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J^-»»         of  Rjihy  r.  Fnvnily  («)  about  the  rcgiftcr  of  die  /^lif  ^Wtn^Ur^ 
Bit xVr  OF      ^^  ^  ^^  ^  ^'""^  poirer  bj  the  new  creadoo  tSnt  dK  eld  Inops 
I^x»r3r.       badjaiKiiharifbefaadgyaDipltheoflMxiiiHnriiafrbcswgi^ 
,  of  I  asd  2  oc  £I:z.  he  cni^iR  have  granted  it  as  he  pleated :  and  tbe 

t-J^^S"  like  was  held  in  the  cafe  of  EriSft^zk  v.  Stsmf^  in  the  CoaHaon 
xLct.i'^C  Picas,  Jf^h  5.  cf  this  king  and  queen.  Aitcr  the  tbtuce  cf  31  Airz. . 
P«>x,  :54.  8.  f.  9.  tbe  king  by  kmis  fctrnut,  in  the  thirtr-chiid  year  ct  fas 
>  »a.3^  reign,  did  found  trie  biflicfrick  d  JFtru/iTy  and  tha^'the  bilbop 
for  the  time  being  new  founded,  fliould  grant  tbe  c^Bice  of  Ins  i^ 
*  gifler,  as  odier  buhops  ufed  to  grant  theirs;  die  biflxsp  maide  a  giaflt; 

jt  happened  there  was  no  fuch  gram  by  any  other  biflkop  ;  die  qae(- 
don  was,  whether,  it  being  found  that  the  biihop  of  Wwrz^Ur  £d 
gnuit  (b,  this  fliould  be  ai^udged  a  good  grant  r  fcr  tint  it  AScrcd 
from  the  others  and  it  was  held 

But  in  that  cafe  it  was  hdd,  when  the  lufhopRck  was  fbondedi 
flicre  doth  all  the  incidents  follow  with  it,  pr^fently  upon  it;  and 
whfn  this  was  done,  it  was  done  by  acl  of  parliament;  yet  the 
eledion  muft  be  by  ctngt  Jtefin^  and  all  &e  prerogati^-es  be- 
longing to  the  bifhoprick  were  to  be  accordingly,  as  in  aQ 
other  cafes :  fo  here,  u-hen  this  parifh  is  created  by  ad  of  parlia- 
ment, i:  is  fjbj(rct  to  the  nilts  of  law,  as  all  other  parilhes  are.  In 
the  Year  Book,  1 1  Heiu  7.  19.  h.  there  is  a  cafe  of  an  c^ce, 
found,  that  A.  was  feifed  of  an  adrowfon  in  fee  held  of  the  king  as 
of  his  crown,  znd  died,  his  heir  within  age ;  and  that  a  f^rangcr  was 
feifed  of  ten  acres  of  land,  held  of  another  by  knight's  fervice,  and  in 
fee  of  >/.  and  ethers  to  the  ufe  of  A.  and  his  heirs.  A.  dies,  and  the 
other  fur\'i\ed;  upon  the  death  of  A.  the  king  entcnrd;  diere 
Led  AS  WICK  argued,  that  the  entry  was  not  good;  bat  he  makes  a 
difFerence  where  a  thing  is  by  the  common  law,  in  which  the  king 
(hall  have  prerogative,  and  that  thing  is  enlarged  by  ftatute,  the 
king  (hall  h^ve  prerogative  in  that  enlargement ;  and  he  puts  this 
cafe  for  inftance.  Suppofe  forgery  be  made  felony  by  aci  of  parlia- 
•  [  481  ]  liament,  there  the  king,  *  a^  in  another  felony,  (hall  have  the  vcar, 
day,  and  wafte.  If  the  zdi  had  refted  here,  and  gone  no  fiinher, 
then  it  had  veded  the  patronage  and  advowfon  in  the  bifliop  znd  his 
fuccefibrs,  and  the  L^rd  Jermyn  and  his  heirs,  and  plainly  they  had 
been  tenants  in  common,  and  the  bifhopfhould  ;!lwa\*s  have  collated; 
for  the  fame  reafon  that  is  given  in  the  cafe  of  cq^artners,  d.  Lit. 
163.  Now  to  prevent  that  inconveniency,  the  law  makes  a  parti- 
tion between  them,  that  they  are  to  prcfent  by  turns,  which  is  the 
proper  way  of  partitions  of  advowfons,  and  fo  does  this  ad  in  this 
cafe  afterv.-ards,  vlx.  two  turns  to  the  bifhop,  and  one  to  the  Ltri^ 
Jermyn  and  his  heirs.  That,  now,  MY  lord,  is  the  true  and  na- 
tural conflru&icn  of  the  thing,  as  to  the  fixing  the  firft  prefentation 
in  the  bifliop  ;  for  I  take  it  plainly,  it  is  a  dividing  the  inheritance, 
and  making  that  ufeful  to  my  Lord  JerTnyn^  which  otherwife  could 
not  have  been  but  ufclefs  to  him,  if  they  had  continued  tenants  in 
common.  It  was  not  to  ercS  a  rectory,  different  from,  or  contrary 
to  all  other  redorics,  or  to  aimex  this  advowfon  and  prefentation  h 
to  the  biihop  and  the  Lord  Jermyn^  as  to.  exclude  the  king's  prero- 
gative, which  is  as  ancient  as  the  law^  That  is  the  confequence,  if 
their  argument  be  true,  that  becaufc  tbefe  things  are  not  particularly 
6  (aved, 
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iaved,  they  fliall  be  excluded.     But  we  fay,  becaufe  they  are  not  par-         ^^^^ 
ticularly  named,  therefore  they  (hall  work  as  all  incidentil  things  to     bish^op  or 
other  advowfons  will  work,  as  lapfes  and  the  like  ;  but  there  would       London, 
be  no  lapfes  to  the  archbiftiop  or  to  the  king,  if  what  they  fay  held 
good,  becaufe  they  are  not  named  neither ;  for  if  you  allow  the  one, 
you  muft  allow  the  other  upon  the  fame  reafon :  fo  it  would  be  if 
the  aft  of  parliament  were  fo  ftrait  laced,  that  becaufe  there  is  no 
particular  faving,  all  fhould  be  excluded.     I  will  fo  far  come  up  to  Cro.  Jac.  63. 
Sir  Bartholomew  Shower,  as  to  agree,  that  had  the  parlia-  Fitz.  n.'b.  3*5, 
ment  made  it  a  donative  it  had  been  quite  another  thing,  as  it  might  "  "*^°'  ^'  ^^' 
have  been,  though  a  pariQi  church,  according  to  Co.  Lit.  344.  a.  2  Bi.  Com.  >4< 
Yet  if  there  once  be  a  clerk  prefented,  and  admitted,  and  instituted, 
this  is  now  become  a  prefentative  church ;  and  the  firft  time  that  it 
becomes  a  prefentative,  it  become  fubjeft  to  all  incidents  of  other 

f>refentative  churches ;  for,  as  that  book  faj-s,  then  fliall  incur  a 
apfe  to  the  ordinary,  as  of  other  benefices;  and  if  it  be  fo  fubjeft, 
as  foon  as  ever  it  become  prefentative,  the  king  (hall  have  his  pre- 
rogative operate  upon  it  too,  as  well  as  the  ordinary.  The  king 
could  not  have  it  indeed,  till  upon  the  prefentation,  becaufe  it  was  a 
donative,  which  it  is  not  here;  for  though  he  fays  that  the  king 
muft  ftay  for  his  prerogative  till  *  an  aftual  prefentation,  yet,  I  (ay,  *  [  4^2  ] 
that  as  foon  as  ever  it  is  prefentative,  it  is  fubjeft  to  the  kmg's  pre* 
rogative, 

There  is  one  thing  more  that  he  has  objefted.  The  a£l  of  par- 
liament fays  exprefsly, "  that  the  bijhop  fliall  prefsnt  upon  the  death  or 
«'  next  avoidance  by  Dr.  Tenniforiy'  and  fo  this  prerogative,  and  the 
ad  of  parliament  cannot  confift,  and  therefore  this  fliall  work  out  the 

fjrerogative ;  that  I  deny :  I  do  agree  if  the  parts  of  an  a6l  of  par- 
iament  cannot  confift,  the  latter  muft  be  a  repeal  by  tlie  former. 
But  this  avoidance  fpoket;  of  here,  is  an  ordinary  fort  of  avoidance 
by  death,  refignation,  or  taking  an  incompatible  benefice ;  a  pa- 
tronage avoidance,  and  not  prerogative  avoidance.  And  I  will  put 
you  one  cafe,  which  you  may  find  in  Owen  116.  Knowles  v.  Powel. 
It  is  there  faid  by  Eggerton,  Solicitor^  that  in  4  EHz.  it  was  ad- 
judged in  the  Common  Fleas,  that  if  the  queen  make  a  leafe  under 
the  exchequer  feal,  to  begin  immediately  after  the  forfeiture,  fur- 
render,  or  expiration  of  a  former  term,  and  the  leflee  is  outlawed, 
the  fecond  leafe  fliall  not  commencej  it  is  a  prerogative  forfeiture, 
and  not  that  mentioned  in  die  leafe. 

As  to  the  objeftion  that  has  been  put  of  the  not  laving  the  king's 
prerogative,  and  the  exprefs  words  of  the  aft,  I  would  fay  this  fur- 
ther to  it,  that  the  words  of  the  aft,  that  the  firft  reSor  fliall  be 
prefented  after  deatl>  or  avoidance  by  the  bifliop  that  is,  his  turn 
(hall  be  firft  only  by  way  of  preference  to  the  Lord  Jermyn  and  his 
heirs,  and-  it  is  no  otherwife  poffibly  to  be  taken ;  for  the  claufe  of 
firft  reSor,  is  not  a  claufe  of  creation,  but  rather  of  explanation^^ 
for  it  is  handed  in  by  a  "  v/z."  So  that  it  comes  in  confequentl\| 
Vpon  the  foundation,  now  the  patronage  and  advowfon  fliould  be  diW 
Uibuted  J^ter  the  death  or  next  avoidance,  and  where  it  ihall  b© 
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^^^^  lodged  to  be  veftcd  as  to  prefentation,  that  is,  by  turns,  firft,  by  cd* 
Bishop  of  ladon  by  the  bifliop,  then  by  prefentation  by  the  Lcrd  Jermynj  and  it 
LoMDov.  would  be  hard  if  in  this,  the  king  ihould  lofe  his  prerogative  by 
conftruftion,  when  there  is  expre»  law  for  it,  and  that  for  riicfe 
reafcns ;  First,  His  prerogative  is  a  favourite  of  the  law.  Se- 
condly, If  you  conHder  it  by  the  common  rule,  the  king  is  not 
bound  by  an  aft  of  parliament,  except  it  can  appear  by  fome  parti- 
cular diing  in  the  ad,  that  he  was  intended  to'  be  bound,  as  in 
Plow.  Com.  II.  and  243.  but  all  are  to  be  conftrued  in  favour  of 
the  crown,  and  to  prcfervc  his  risht  Thirdly,  In  all  cafes  gene- 
ral words  (hall  not  exclude  the  king,  or  carry  it  againil  the  prero- 
gative ;  fo  is  the  cafe  in  2  Hen.  7.  ftatute,  the  king  grants  to  one  all 
*  [  4^3  ]  iflUes,  fines  and  amerciaments  •  of  all  his  tenants,  in  fuch  a  lonUhip ; 
the  queftion  was,  how  far  this  grant  would  extend  i  and  it  was  held 
it  fliould  not  extend  to  royal  fines  and  amerciaments,  which  are  de- 
clared to  be  the  fines  of  his  great  officers,  for  their  mifdemeanours : 
fo  by  a  grant  of  mines,  royal  mines  do  notpafs;  and  fo  it  is  hard  the 
king  (hould  be  barred  of  his  prerogative  without  an  apparent  inten- 
tion to  bar  him ;  and  tliere  is  a  particular  rule  taken  in  Atagdakm 
College  cafej  ii  Go.  74.  b.  that  where  the  king  has  any  prerogative, 
eflate,  right,'  title,  or  interefl,  by  general  words  of  an  zGt  of  parlia- 
ment, he  fhall  not  be  barred  of  them ;  and  fo,  my  lord,  it  would  be 
hard  to  exclude  the  king  in  Ais  cafe  from  his  prerogative,  by  thefe 
general  words. 

It  has  been  objeded,  diat  diis  is  a  new  a£l  of  parliament;  and 
this  is  made  for  the  benefit  of  the  church,  and  therefore  the  king  is 
bound  by  it ;  and  he  cited  feveral  cafes,  and  among  the  refl  that 
which  I  mentioned,  MagdaUn  College  cafe^  but  that  comes  not  to 
our  cafe.  There  is  no  doubt  but  that  die  king  is  bound  by  the  fta- 
tute  of  the  13  EUz.  c.  and  all  other  laws  made  for  the  church  to 
preferve  the  revenues  of  the  church,  and  wherein  the  church  has  a 
manifeft  advantage,  but  there  is  anodier  reafon  given  there,  for  they 
would  have  made  die  king  to  be  an  inftrument  of  fraud,  which  the 
law  abhors.  But  let  them  put  me  one  cafe,  if  they  can,  where 
there  is  an  aft  of  parliament  relating  to  the  church,  and  the  king's 
prerogative,  relating  to  the  matter  of  the  aft,  is  fuch,  as  by  which 
the  churches  have  no  lofs,  that  it  was  ever  adjudged  that  the  king's 
prerogative  is  (hut  out,  though  not  faved  or  named.  Befides,  MY 
LORD,  this  advowfon  is  part  here  in  the  church,  and  part  in  lay 
hands  -,  and  by  this  prerogative  the  church  is  at  no  lofs,  for  it 
is  with  this  church,  as  it  is  with  all  other  churches  prefentative  be- 
fides. 

Then  they  fay  that  it  is  an  afiirmadve  law,  and  implies  a  na- 
tive, tlie  words  being  general,  and  that  by  fuch  an  affirmative  ge- 
A-eral  law  the  king  is  bound,  as  well  as  all  odicr  perfons.  No  doubt 
#ut  it  is  thus  where  the  king  has  ^an  intereft,  and  an  affirmanve 
law  is  made  againft  him  j  but  I  would  put  you  two  cafes,  the  one  is 
in  the/r//  Injlitute  115.  a.    That  an  aflirmauvc  a^  doth  not  take 
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away  a  cuftom  {a)  as  the  ftatute  of  wills  does  not  take  away  a         Kiii« 

cuftom  to  devife.     The  other  is  the  cafe  of  CUnch  v.  Cudmorey  in     bisi^'f  or 

the  Common  Pleas,  Eaftcr  Term,  3,  of  this  king  and  queen.  Roll      Lowdoh. 

304.     So  *  fay  I,  diis  cafe,  though  the  a£t  be  an  affirmative  law,  yet 

being  general  without  the  laving  of  any  right,  in  confequence  the     *  I  4^4  J 

king's  prerogative  is  faved.     Nay,  I  {haJl  go  yet  a  little  further  to 

coniider  that  matter.     He  tells  you  (and  I  would  agree  it)  his  client 

the  bijhop  was  patron  of  St.  Martin* s  originally,  and  therefore  there 

was  all  the  realbn  in  the  world,  the  patronage  (hould  be  continued 

in  him.     So  that  I  take  it,  it  is  in  the  nature  of  ^ifalvojure  to  the 

king's  prerogative,  that  as  the  patronage  continued  fo  fhould  all  the 

incidents  to  it. 

My  LORD,  for  that  whicK  he  fays,  that  Dr,  Tennifon  came  to  be 
firft  incumbent  by  parliament,  I  think  it  may  receive  this  anfwer, 
from  what  was  faid  juft  now :  he  was  incumbent  of  the  whole  be- 
fore, and  the  making  him  to  continue  incumbent  ftill,  that  is  a 
faving  to  him  of  his  right  to  the  living ;  and  then  as  the  parliament 
takes  care  that  there  (hall  be  a  right  faved  to  the  one  and  the  other, 
the  bifhop,  and  the  incumbent,  why,  in  confequence  there  fhould  not 
be  the  king's  right  faved  as  to  this  incident  prerogative,  I  can  fee 
no  colour  of  realbn  in  the  world,  nor  that  there  is  any  need  that  he 
ihould  be  particularly  named,  when  it  is  a  royal  prerogative,  and 
fprings  by  operation  of  law,  as  charged  upon  all  prefentative  livings, 
and  therefore  it  would  be  vain  to  fay,  that  this  prefentative  church 
ihould  be  fubje6l  to  it. 

So  that,  MY  LORD,  I  take  it  upon  thefe  conliderations  and  rea- 
sons which  I  have  mentioned,  that  as  to  the  king  in  this  cafe,  his 
right  is  faved  to  him  by  conftru£lion  of  law,  as  it  is  given  him  by 
operation  of  law,  to  all  prefentative  churches,  and  therefore  I 
humbly  conclude  for  their  majefties  the  king  and  queen ;  and  pray 
your  judgment  for  them,  and  a  writ  to  the  archbilhop  to  admit  their 
clerk. 

The  Lord  Chief  Justice.    It  has  been  well  argued  on  both    - 
fides  truly :  I  fuppofe  you  intend  another  argument. 

Sir  Bartholomew  Shower.  Yes,  my  lord,  my  clients  do 
defire  another  next  term,  if  you  pleafe. 

Mr.  Attorney  General.  I  do  not  queftion  but  you  defire 
to  delay. 

♦  Sir  Bartholomew  Shower,  This  is  the  firft  time  that  this     •  [  485  ] 
point  has  been  argued, 

(«)  lo  1  loft.  200.  Lord  Coke  expreifes  Co.  Litt.  115.  a.  note  (8)  (ttm%  to  be  the 

hii  opinion  upon  this  fubjed  more  parti-  jufteft  way  of  ftating  the  rule,  which  is 

cularly,  vi«.  **  a  ftatute  made  in  the  af-  very  common  in  the  books,  both  ai  to 

**  firmative  without  any  negative  expre^Ted  common  law  and  cuftoms.     Sec  alfo  Plow. 

f  <  or  implied,  doth  not  takeaway  the  com-  113.     4  Com*  Dig.  339. 432.    Dyer  373. 

#<  moA  la^^**  and  this^  fays  Mr.  I^argrave^  a  Bolft,  36, 

T«8 
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The  Lok^  Csixf  Jirsnci.    Wie  caa  faev  a 

OQTy  mictcij  do  I  bc&cvc  ocber  fide  ca  he  icavp* 


M&.  Attokitet  Gescrax.    We  wmSt  Stbrnk^  wrr  ijoes»  if 
fOD  plcdcy  CD  put  it  off  dD  not  1 


The  Loed  Chief  Justice.    The  mattEr  la  debete  is»  wfae- 
ika  the  king's  pcerogative  be  not  coaflfent  vidi  this  ai2  of  paria- 
ment,  for  dot  chis  is  not  the  fobjcd  matter  of  tbe  ai^     Now  we 
jnuft  confider  the  de%n  of  crerj  ai^  which  was  hexe  to  oxake  this 
anew  parifh,  to  fetde  the  right  of  patrofagc, and  then  to  makeih^ 
tribiicion  of  the  patiomge  according  to  that  right  wiuch  diej  tbooght 
fit  to  give  to  each  one.     Now  when  die  ac^  of  por&aoxcnt  has  done 
diis,  and  they  are  diereby  made  patrons  to  all  intents  aiad  ptirpc£S) 
as  if  ther  hald  been  in  an  ancient  right,  wfaedicr  this  mA  he  i2ot  fidlj 
tosfied  by  this,  whether  the  king  be  mentioaed  in  the  acl  or  not»  as 
to  his  prerogative,  is  the  thing  to  be  confidered.    Becaufe  die  porifli 
b  io  hi^,  thctefixe  diere  is  another  taken  out  of  it,  and  the  limits 
of  a  new  parifli  fet  out,  and  r^ulation  made  of  tbe  patronage  and 
adYowftn.     Now,  if  there  be  a  new  redory  created,  -and  tbe  right 
of  patronage  is  fettled  generally,  I  think  it  would  be  hard  to  diftm- 
ffikh  that  from  a  common  cafe  as  to  the  prerc^;acive  ;  but  here  is  a 
particolar  right  and  prefentation  given  to  my  Lsrd  rf  Lsmdim^  be  to 
prefent  one  time  after  the  firft  avoidance ;  and  then  my  Ltrd  Jtrmpi^ 
he  is  to  prefent  another  time ;  whedier  or  no  thb  being  fo  fettled, 
when  the  ad  iavs  expreisly  he  fliaU  prefent,  diis  be  not  a  difHn& 
right  of  prefentadon  for  that  time  difTerent  from   the   ordinary 
courfe  ?  or  whether  it  be  not  a  prefent  advowfon  vefted  in  inherit- 
ance, as  to  one  part  in  my  Ltrd  rf  Londtn ;  as  to  the  odier  in  my 
Lord  Jinnpty  is   the  main   point   in  the  cafe.     Now,  brother 
Gold,  you  fay  this  is  a  prerogative  avoidance,  I  take  it  not  to  be 
fo\  it  is  an  avoidance  by  bw,  as  much  as  if  he  had  taken  a  livii^ 
incompatible ;  for  if  he  bad  done  fo  without  a  difpeniation,  would 
not  that  have  avoided  both  thefe  livings  ?  certainly  it  would ;  there- 
•  C  486  ]   fore  it  is  not  an  avoidance  by  reafon  •  of  the  king's  prerogadve,  but 
becaufe  it  is  another  preferment  in  the  church  incompatible  with 
that  of  holding  this  living ;  and  then  you  put  the  cafe  of  Kn9Us  r. 
Pffwelli  in  Owen  ii6.  which  is  likewife  reported  in  Aioan  237. 
twice  by  the  names  of  Knolls  v.  Luce ;  and  the  laft  is  that  cafe  cited 
by  EcGERTON.     The  term  forfeited  by  outlawr)-,  is  a  royal  forfei- 
ture and  not  the  forfeiture  meant  as  to  the  fecond  leafc,  which  was 
really  fo  5  but  for  what  reafon  ?  becaufe  in  that  cafe  the  term  forfeit- 
ed has  flill  a  being,  and  the  king  claims  as  aflignee  in  law;  but  if 
the  king  have  the  reverfion  where  the  term  is  extinguiflied  by  a  for- 
feiture, the  fecond  leafe  will  commence:  there6>re,  though  the  means 
of  the  prefentation  hac  vice  coming  to  the  crown  be  by  prerogative, 
yet  the  avoidance  is  by  operation  of  law.     Thefe  things  are  con- 
iiderable ;  I  deliver  no  manner  of  opinion  now>  but  only  mention  what 
I  take  to  be  the  main  point  in  queftion. 

Mr.  Ju3tice  Giles  Eyrj^.    Truly,  I  take  it,  the  qucftion  i& 
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no  more ;  but  whether  this  a£t  of  parliament  (being  a  new  zSt)  (hall 

bind  that  which  it  had  no  intention  at  all  to  meddle  with.  Bishof  o» 

The  Lord  Chief  Justice.     Well,  we  will  hear  you  to  it      ^<>>'»<»»- 
fome  time  in  the  beginning  of  the  next  term. 

Mr.  Justice  Giles  Eyre.  This  cafe  upon  the  record  is  but 
ihortly  this.  A  private  aft  of  parliament  is  made,  i  Jac.  2.  to 
make  a  certain  precinft  of  the  parifli  of  St.  Martin  in  the  Fields^ 
and  a  diftinft  parifli  church  of  St»  JameSj  within  the  liberty  olWeft- 
minfter^  and  to  be  a  perpetual  redtory  with  cure  of  fouls.  And  the  aft 
direfts  or  orders,  that  the  then  vicar  of  St.  Martin's  (for  it  takes 
notice  that  he  is  fo)  Dr.  Tennifon^  fliall  be  the  firft  reftor  of  this 
new  parifli,  and  then  fettles  the  patronage,  advowfon,  and  prefenta- 
tion,  to  this  new  reftory  after  the  deceafc  of  that  reftor  (which  was 
Dr.  Hennifon  named  in  the  aft)  or  the  next  avoidance  thereof,  \xk:0 
the  bijbop  of  London^  and  his  fuccefTors,  and  my  Lord  Jermvn  and  his 
heirs,  in  hich  manner  as  is  there  exprefled,  to  witj  the  nrft  reftor 
after  fuch  deceafe  or  avoidance  to  be  collated  by  the  bifliop  and  his 
fucceflbrs;  the  next  •  after  that  to  be  prefented  by  my  Lordjerm^n^ 
or  his  heirs,  and  then  the  aft  gives  two  turns  to  the  bijhopy  and  his 
fuccefTors,  and  one  turn  to  the  Lord  Jermyn^  and  his  heirs  for  ever. 
After  this  aft  fo  made,  Dr.  Tennifon  who  was  made  the  firfl  reftor 
by  the  aft  of  parliament,  is  elefted  bi/hop  of  Lincoln ;  but  before 
confecration,  the  archbifhop  doth  difpenfe  with  him  to  hold  thefe 
two  livings  in  commendam  from  the  twenty-fecond  oi  December  1 691, 
to  the  firft  of  July  following,  which  difpeniation  their  majefties,  ac- 
cording to  the  aft  of  Hen.  8.  confirm,  and  then  the  bifhop  is  con- 
fecrated,  and  holds  this  reftory  and  vicarage  together  with  his  bifhop- 
rick  till  the  firft  of  July  following,  and  then  this  reftory  of  5/.  James's 
became  void  by  ceffion.  And  my  lord  bifljop  of  London^  it  being 
within  hisdiocefe,  collates  it  to  the  defendant  Dr.  Bifch^  and  the 
king  and  queen  by  prerogative  prefent  their  clerk,  but  the  bifhop 
refufeth  to  admit  him,  upon  which  this  quare  impedit  is  brought  by 
their  majefties  to  recover  this  prefentation  to  which  the  defendant 
Birch  pleads  this  fpecial  matter,  and  Mr.  Attorney  has  demurred 
to  his  plea.  And  I  am  of  opinion  with  my  brother,  that  judgment 
in  this  cafe  ought  to  be  given  for  the  king  and  queen,  they  "being 
by  their  prerogative  well  entitled  to  this  prefentation  and  difpenfa- 
tion  of  die  archbifhop,  nor  die  ftatute  for  making  this  a  parochial 
church  has  not  any  ways  debarred  their  majefties  of  this  preroga- 
tive prefentation.  It  is  agreed  by  all,  that  where  the  incumbent  is 
made  a  bifhop,  the  advowfon  by  his  confecration  becomes  void :  but 
Whether  this  were  an  avoidance  by  the  common  law,  or  by  the  eccle- 
fiaftical  law  of  the  kingdom,  was  the  doubt,  which  as  I  take  it,  oc- 
cafioned  that  variety  of  opinions  in  our  books  between  the  king  and 
the  patron,  which  ihould  have  the  prefentation.  Thofe  who  held 
the  patron  fhould  prefent,  do  alfo  hold,  that  this  avoidance  by  cef- 
iion  is  an  avoidance  by  the  common  law,  which  occafioned  the  error, 
I  think,  of  denying  the  king  this  prerogadve  which  I  am  of  opinion 
tie  has ;  and  that  this  avoidance  is  an  avoidance  by  the  ecclefufti- 
cal  law  of  the  kingdom,  and  not  ctberwlTe  an  avoidance  by  the 
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^^^^        common  law,  than  as  the  eccldiaftical  law  is  part  of  the  bw  of  the 
Bishop  or      l^ingdom.     And  as  the  law  of  holy  church   originally  made  this 
Loudon.       avoidance,  fo  it  may  at  the  time  that  it  makes  it  an  avoidance,  pro- 
vide that  the  king  himfelf,  who  makes  the  promotion  that  caufes 
the  ceffion  as  fupreme  ordinary,  fhall  prefent  upon  fuch  avoidance: 

♦  [  488  ]    and  the  patron  is  not  thereby  prejudiced;  for  by  his  *  prefentation 

of  the  incumbent  who  is  afterwards  made  a  bimop,  he  bad  dlfinifled 
himfelf  of  the  avoidance  till  the  death>  deprivation,  or  refignatioR  of 
that  incumbent*  And  that  the  church  is  diicharged  of  the  incum- 
bency by  this  promotion  and  ceffion,  appears  by  the  Year  Book, 
II  lien.  A"  fi*  60.  Li  and  the  cafe  of  commendamsy  Davis  81.; 
and  the  cafe  of  Eed  v,  the  Bijhop  of  Oxouy  Vaughan  22. ;  m^ierein 
there  are  fo  many  excellent  reafons  given  to  contradict  vrtiat  my 
brother  (ays,  that  it  is  an  avoidance  by  reafon  of  the  incompfi^bslity 
of  the  bifhoprick  and  the  incumbency,  that  I  (hould  do  him  a  great 
deal  of  wrong  to  mention  all  that  1  iuid  there  to  that  purpoie.  And 
the  b&  is  plainly  otherwife :  for  it  is  plain>  there  can  be  no  incom- 
patibility in  the  things  themfelves,  becaufe  many  biflMps  do  hold 
livings  for  ever  in  catmmndam,  as  annexed  to  their  biibopricks,  and 
particularly  the  bifhop  of  tVinchefier  has  two.  The  avoidanGe 
is  only  by  the  conftitution  of  the  church,  for  the  bifhc^  was  or^»- 
nally  incumbent  of  all  the  livings  in  his  diocefe,  and  the  clerks  aQ 
employed  under  him  as  his  vicars  and  curates.  And,  that  the  kiif 
has  fuch  a  prerogative  of  filling  a  church  fo  void  by  ceffion  upon 
promoting  the  incumbent  to  be  a  bi(bop,  is  plain  in  2  KoUs  Jhr.  393. 
and  Wright^ s  cafe^  in  Mo<ne  399.  where  it  is  refolved>  that  fo  the 
law  is  by  multitudes  of  precedents,  and  authorities  there  produced, 
and  coniiderately  perufed.  I  confefs  thofe  precedents  are,  that  fo 
it  had  been  ufed  and  pra£tifed,  precedents  de  faQo  :  but,  I  pray, 
can  there  be  a  better  tide  to  any  right  than  continual  u&ge  even  in 
the  cafe  of  a  common  perfon  ?  continual  ufage  in  the  cafe  of  the 
king  cannot  be  but  by  matter  of  record ;  and  when  precedents  of 
fuch  an  ufage  for  the  king  from  time  to  time  are  produced,  can  there 
be  a  better  or  a  flronger  argument  of  a  title  for  the  king  ?  and  the 
cafe  of  Eeds  v,  the  Bijhop  of  Oxford^  admits  it  beyond  all  difpute,  for 
there  they  will  not  fo  much  as  let  it  be  argued  :  and  fo  Cro.  Elix. 
790.  and  2  Rolls  yfhr.  344.  all  fay  tJiat  the  king  has  an  undoubted  pre- 
rogative to  prefent  upon  an  avoidance  by  ceffion.  Though  little  ap- 
pears in  our  books  of  this  prerogative  before  queen  EUxabeth's  time, 
that  I  prefume  happened  becaufe  the  pope  claimed  it  in  difherifon 
and  ufurpation  upon  the  crown,  being  an  avoidance  by  the  ecdefiaf- 
tical  law  of  the  kingdom ;  yet  I  take  it  as  a  fettled  refolutipn  and  maxim 

*  [  4^9  3    of  the  hw,  that  conflant  and  continued  ufage  and  pra£iice  for  more  • 

than  one  hundred  years,  is  more  than  a  good  warrant  to  conclude  du|t 
the  law  is  fo.^  And  this  argument  will  not  be  fliaken  by  faying  it  is 
once  out  of  the  prerogative,  for  which  no  reafon  can  be  given,  for 
Fcifo  5  If  6.  ^^^  king's  prerogative  is  part  of  the  law  of  the  kingdom,  and  the 
law  is  the  judge  and  meafure  of  right  and  wrong :  and  Stamford  in 
his  IVeatife  of  the  Prerogative  fays,  that  the  flatute  of  prer^atha 
regis  doth  but  confirm  and  declare  that  which  was  the  common  law 
)}efore.    But  let  me  demand  of  him  who  makes  his  pl?je<^oii»  wt^t 

rctfoft 
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reafon  there  is  to  be  given  for  collateral  warranties ;  yet  that  is  law,  ^ivq 
iihough  a  natural  reafon  cannot  be  found  out  to  maintain  it;  and  bishop  or 
yet  I  take  it  to  be  a  ^od  reafon,  that  in  this  cafe  the  prefentation  Lqh  dqs. 
upon  this  avoidance  is  given  to  the  king  as  fupreme  ordinary  by  the 
ecdefiaftical  law:  we  are,  I  hope,  better  fons  of  the  church,  than 
to  chink  the  conftitution  of  our  church  void  of  all  reafon.  But  I 
do  but  weaken  this  prerogative  which  has  been  fo  long  fettled,  by 
&ying  fo  much,  as  if  it  wanted  arguments  to  fupport  it ;  and  I  had  not 
mentioned  it,  had  not  the  gentlemen  that  argued  lad  for  the  defend- 
ant given  occafton  for  it ;  for  though  they  pretended  they  would  not 
undertake  to  argue  it,  it  having  been  before  fettled  in  the  other  cafe, 
they  feemed  to  rack  their  inventions  for  arguments  to  overthrow  it. 
The  king  then  having  this  prerogative  to  prefent  upon  an  avoidance 
by  ceffion,  I  think  he  is  not  debarred  of  it  by  this  difpenfation  ;  which 
I  did  not  obferve,  that  the  gentlemen  who  argued,  did  admit ;  and 
dierefore  I  (hall  fpeak  but  ihortly  to  it.  He  is  not  barred  either  by  the 
difpenfation,  nor  the  s£t  of  parliament  that  impowers  it,  nor  the  king's 
coniirniation  purfuant  to  the  ad  of  2$  ^^^*  8.  For  the  king,  by  his 
coniinnation  of  the  archbifhop's  difpenfation,  transfers  not  any  right  of 
kis  to  the  incumbent,  but  barely  continues  his  pofTefiion  in  the  liv- 
ing, which  would  other  wife  have  been  void  by  the  confecration ; 
and  when  the  difpenfation  determined,  it  is  as  it  it  had  never  been, 
and  then  the  avoidance  is  made,  and  the  king's  prerogative  is  to 
take  place ;  the  avoidance  for  that  time  being  only  fufpended  by  the 
difpen£itioa  which  had  not  been  of  force  without  the  king's  con- 
firmation. But  had  the  incumbent  died  or  refigned  during  the  coii- 
tinuance  of  the  difpenfation,  he  being  compleat  incumbent  for  that 
time,  the  church  had  voided  by  death  or  refignation,  and  their  ma- 
jefties  could  not  have  prefented  to  it;  and  this  appears  by  Par.k^ 
bur/Vs  cafcy  Dyer  228.  b.  and  233.  a.  and  2  Rolls  Abr,  344.  Then  *  ♦  [  490  ] 
the  king  having  this  prerogative,  and  being  no  ways  debarred  by  this 
di^nfation  and  conlirmation,  I  think  he  is  not  prejudiced  neither 
by  this  private  ad  of  parliament  \  for  I  think  this  no  ways  alters  tiie 
cafe,  or  takes  from  the  king's  prerogative;  for  it  is  plain  upon  the 
whole  face  of  the  ad,  that  what  the  parliament  defigned  by  it  was  to 
crcd  a  new  parifh  church,  which  being  to  be  taken  out  of  another 
pariih  at  that  time  full  of  an  incumbent,  might  not  be  prejudiced  by 
this  divifion,  and  the  patronage  of  this  ntvi  church  for  the  future 
fettled.  In  order  to  the  filling  it  after  every  ordinary  avoidance,  it 
enads  that  Dr.  Tennifon^  whom  the  ad  takes  notice  of,  to  be 
the  prefent  incumbent  of  St.  Martin's^  out  of  which  this  of  St. 
yanus*s  is  carved,  fhould  be  the  firft  redor  of  this  new  parifh,  and 
then  vefts  the  patronage  in  the  bijhop  and  my  Lord  Jennyii^  by  turns, 
to  wit,  die  hrft  turn  of  the  next  avoidance  to  the  btjbop^  and  the  fj- 
cond  to  my  lord^  and  then  two  to  the  bijhop^  and  one  to  7ny  lord  for 
ever.  So  that  to  make  a  redory  prefentative,  and  fettle  tlie  advow- 
fon  of  it,  and  not  to  injure  the  prefent  incumbent,  out  of  whofe 
parifh  the  new  one  is  taken,  is  all  that  the  ad  indeed  intended ;  and 
it  will  be  a  ftrange  conflrudion  of  the  ad,  that  it  vefting  the  ad- 
vowfbn  in  the  bijhop  and  my  Lord  Jermyny  and  giving  the  next 
avoidance. to  the  biJI)opy  thofe  words  ^^  the  next  avoidance"  fhould 

exclude 
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Kino        exclude  the  king's  prerogative,  which  the  makers  of  tbe  ad  never 

SttBOF  or      Intended  to  meddle  with.     For  where  the  king  claims  a  thing,  with 

Loiioov.      TcfycSt  to  his  royal  public  capacity,  there  I  think  it  as  a  certam  rule 

of  law,  that  general  words  in  an  zA  of  parhament  without  naming 

him,  will  not  bind  him,  fo  is  7  Co,  32.  and  fo  many  cafes  cited  in 

Magd,  Coll,  cafij  and  Plowd.  Conu  240.     And  that  this  being  newly 

made  a  redlory  prefentative,  by  this  ad  of  parliament,  will  not  exempt 

it  from  the  king's  prerogative  is  plain ;  for  where  there  is  a  ceSon  of 

a  redory  prefentative,  the  king  is  to  have  his  prerogative ;  and  be  it 

old  or  new  that  makes  no  difference.     And  ther^ore,  it  has  been 

refolved,  that  the  wardlhip  of  the  heir  of  cefiuy  que  ufe  being  given  bv 

the  ftatute  of  4  Hen.  T*  c.ij.  if  after  that  ftatute  ce/tuy  que  ufe  hinafetf 

make  a  feoffment  to  the  heir,  and  die,  die  heir  within  1^,  by 

force  of  the  ftatute  of  Marlhridge  made  two  hundred  years  before^ 

be  fhall  be  in  ward.     And  many  other  cafes  upon  the  like  reafbn 

there  are  in  FermiCs  cajcy  4  Co,  4.  and  Plowd.  Com.  127.  Bulklefs 

'  cafe.     To  make  this  a  donative  till  the  avoidance  of  Dr.  Tenmfru^ 

I  muft  confeli  it  is  a  very  great  ftrain  of  wit,  it  being  to  expound 

^  [  49^  ]    an  ad  of  parliament  quite  .contrary  to  the  intent  of  the  makers,  * 

which  by  evenr  daufe  of  the  ad  feems  to  be,  to  make  it  a  panfh 

church  of  itfelf^  to  continue  the  prefent  incumbent,  and  to  fettle  the  pa- 

ISt.  Rep.  2X1*    tronage.     And  conftrudions  of  ftatutes  are  to  be  made  of  the  whole 

Plowd.  205.        ads,  according  to  die  intent  of  the  makers,  and  fo  fometimes  are  to 

«»Moa.  161.      l>e  expounded  againft  the  letter,  to  prefervc  the  intent,  3  Co.  59.  b. 

4B1c.Abr.64S.  ^^  j^^^^  jQ^      gy^  J  ^^j^  ^^  ^jj-g  ^^  jjg  py^  ^j  ^^^  where  an 

ad  has  been  expounded  contrary  to  the  letter,  to  overthrow  the  in- 
tention. And  it  is  plainly  a  fallacy  to  (ay  Dr.  Tennifon  came  in  by 
donation  of  the  parliament  to  this  redory,  and  thence  to  infer,  that 
it  is  a  donative,  and  not  a  redory  prefentative,  till  it  is  made  fo 
by  the  bifhop's  prcfentation.  For  be  it  admitted,  that  Dr.  Tennifon 
came  in  by  donation  (though  it  may  as  properly,  if  not  more,  be 
called  a  prefentation  by  the  parliament  who  ercded  the  living,  than 
a  donative,  which  is  without  formal  inftitution  and  indudion,  die 
biihop  being  a  party,  and  his  confent,  and  all  ads  of  jurifdidion  being 
included  in  it)  but,  fuppofe  I  fay  he  fhould  come  in  by  donation, 
how  comes  it  to  be  a  donative  in  him,  and  prefentative  afterwards  ? 
The  parliament,  it  is  plain,  gave  Dr.  Tennifon  no  right  that  he  had 
not  before ;  but  having  divided  the  parifh  of  which  he  was  incum- 
bent, confirmed  him  in  the  poifeffion  of  what  he  had  before,  by 
makinj^  this  a  new  redory,  and  this  ad  immediately  upon  the  paiU 
fing  of  it,  having  made  it  prefentative,  can  it  ceafe  to  be  fo  till  the 
biihop  prefent  ?  or  can  die  words  of  this  ad  give  away  the  king's 
prerogative  right,  if  it  happen  in  the  next  turn,  which  could  not 
be  forefeen  upon  the  making  qf  the  ad  ;  jdiat  was  only  to  fetde  the 
ordinary  courfe  of  prefentation,  and  not  to  meddle  with  the  king's 
prerogative,  which  was  but  an  accidental  thing.  Many  ads  of  par- 
liament have  received  particular  interpretations,  to  avoid  a  particu- 
lar prejudice,  4  Inft.  33.  3  Co.  59.  But  no  cafe  can  be  ihewn  where 
die  words  of  an  ad  of  parliament  have  been  enlarged,  to  make  a 
conftrudion   to  bar  or  overthrow  that  which  the  makers  never 

thought  of  Qr  iotend^  |o  mcddl^  \(i^.    And  ih^uld  I  admit  of 

(which 
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(which  I  deny)   that  the  words  of  this  aft  are  as  forcible  as  if  the  Ki«o 

king  were  patron,  and  had  made  a  grant  of  the  next  avoidance,  and     B,g„o^  ^ 
fo  he  ftiould  be  bound  by  them,  yet  in  that  cafe  which  was  boafted        Loni>o». 
at  the  bar  to  be  a  fingular  cafe,  and  unanfwerable,  I  think  the  king 
would  not  be  prevented  of  his  prerogative,  for  by  fuch  a  grant  no- 
thing pad  but  the  right  he  bad  to  the  next  turn,  as  ordinary  patron, 
not  any  thing  of  his  prerogative  right;  for  an  eftate  that  the  king 
hath  in  any  thing  which  comes  to  him  by  fuch  means  as  others 
come  to  them  by   *  is  one  eftate,  and  an  eftate  that  comes  to  him      ♦  r  aq2  1 
by  prerogative  is  another  eftate,  and  they  have  diftindt  confiderations  «.    ^    «» 

and  operations  in  law,  Plowd.  Com,  333.  Rolls  Ahr.  195.  i  Go.  s^b* 
But  I  take  it,  that  cafe  though  the  law  is  plain,  yet  is  not  the  king'g 
cafe  here ;  but  this  is  rather  as  if  the  king  were  feifed  in  fee,  and 
when  the  church  is  full,  he  grants  away  the  patronage,  and  long 
after  the  grant  the  incumbent  is  made  a  bifhop,  and  fo  the  living 
void  :  would  any  fay  that  this  grant  in  fee  would  include  his  prero-' 
gative  right  ?  That  can  never  be  intended ;  for  at  the  time  of  the 
grant  it  could  not  be  forefeen,  and  therefore  it  cannot  be  in- 
cluded in  the  grant  fo,  nor  will  it  in  the  cafe  of  a  grant  of  the  next 
avoidance.  I  take  it,  the  books  are  plain,  that  they  are  two  diftinft 
eftates.  Therefore  the  aft  having  made  this  a  reftory  prefentative, 
which  becomes  void  by  cefEon,  the  king's  prerogative  operates  upon 
it ;  and  not  having  fatisiied  the  prerogative  turn  by  the  commendam^ 
nor  barred  by  the  confirmation,  or  this  aft  of  parliament,  their  ma- 
jefties  have  a  good  right  to  prefent  to  this  living,  and  therefore 
judgment  ought  to  be  given  for  them  againft  the  Bijhop  and  Dr. 
Mirch. 


Itficbaclmas 
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The  Seventh  of  William  and  Mary, 

IK 

THE    KING'S    BENCH. 

Monday^  igth  Nove7nber^  1694* 


Sir  John  Holt,  Knt.  Chief  Jujiice. 
Sir  William  Gregory,  i&?/.l 
Sir  Thomas  Rokeby,  Knt.     \jnjiices. 
Sir  Samuel  Eyre,  Knt.  j 

Sir  Edward  Ward,  Knt.  Attorney  GeneraL 
Sir  Thomas  Trevor,  Knt.  Solicitor  GeneraL 


*rhc  King   and   Queen  againjl  the   Bifhop  of  London  Cafe  262. 
and  Peter  Birch. 

SEyre  Jujljce.  This  cafe  between  the  kiko  and  quEEN,  s,  c.  Ant^ 
«  and  the  bijhop  of  Londorij  ftands  for  the  refolution  of  th^  413  *44i. 
court.  The  king  and  queen,  by  their  attorney  general,  bring  a 
quart  impedit  againll  the  bijhop  of  London  and  /)r.  Birchy  to  per- 
mit the  king  and  queen  to  prefent  a  fit  perfon  to  the  xtAovy  of  St. 
yamesj  within  the  liberty  of  IVeJimnJier.  And  diis  comes  on  now 
upon  the  demurrer  of  the  attorney  general  to  the  plea  of 
Dr.  Birch.  The  attorney  general  in  the  declaration  fets  forth,  that 
by  an  a6l  of  parliament  made  i  Jac.  2.  c.  22.  a  precind  of  ground 
therein  expreffed,  and  which  formerly  was  part  of  the  parifh  of 
St.  Martin  in  the  Fields^  (hould  from  henceforth  for  6ver  aft^r 
be  a  diflindl  parifh  as  it  is  now,  to  be  called  the  parifh  of  St. 
yamesy  within  the  liberty  of  JVeftmnJiery  independent  upon  the 
parifh  of  St.  Martin;  that  the  church  fituatei  within  that 
precinA  (hould  be  the  parifh  church;  that  thtre  (hould  be  a 
Vol.  !•  I  i  re^r 
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Ki!co  rc£tor  •  who  (hould  have  curam  animarum  of  the  inhabitants  of  that 
Bf'K*3For  p2ri(h  ;  that  there  (hould  be  a  pernecurJ  fucceiHon  of  rectors 
Loif  DOK.  there ;  that  Dr.  Tennifon^  the  then  prelent  vicar  of  the  parifli  of 
•  r  jrti.  1  ^^'  Martin^  (hould  be  the  firft  re^or  of  this  new  parilh ;  and  that 
L  49t  J  2)r.  Tennifon  and  his  fucceflbrs,  rrflors  of  that  new  pari(h,  (hall  be 
incorporate,  and  have  a  corporate  capacity  and  a  fuccedion  by  the 
name  of  rector  of  the  parifh  of  St.  yanus^  within  the  liberty  of 
Wejlminjler^^  and  to  have  cure  of  fouls  ;  that  the  patronage,  advow- 
fon,  or  prcfcntation  of  this  parifli  and  rectory  after  the  deceafe  of  the 
firft  rector,  or  the  next  avoid.ince,  (hould  belong  to  and  be  vetted 
in  the  h'ljl^op  nf  London  for  the  time  being,  and  his  fucce(rors,  and 
TThnmas  Lord  ^erwyn  and  his  heirs  for  ever,  by  fuch  turns  as  in  the 
a<St  is  exprc(rcd,  that  is,  that  after  the  avoidance  of  Dr.  T^nnijWs 
incumbency,  the  reclor  (hall  be  prefented  or  cdlated  by  the  hUhop 
of  London  for  the  time  being,  the  next  by  my  Lord  Jermyn  or  h^ 
heirs;  then  the  two  next  turns  by  the  b'ljhop  and  his  fucceflfors; 
the  next  one  turn  by  my  Lord  Jermyn  or  his  heirs,  and  fo  to  con- 
tinue in  that  manner  for  ever.  He  fcts  forth  further,  that  by  virtue 
of  this  a£t  of  parliament  Dr.  Tennifon  was  reftor  of  this  new  parifiy 
and  parfon  impftrfoncc  of  that  church,  and  was  aftec^ards  confe- 
crated  bijhop  of  Lincoln^  whereby  the  living  voided  ;  that  it  be- 
longs to  the  king  and  queen  by  reafon  of  their  royal  prerogative  to 
prcfcnt  a  fit  perfon  to  riiat  church  fo  voided ;  and  that  the  bijkif 
tf  London  and  Dr.  Birch  hindered  them,  &c.  To  this  Dr. 
iircb  comes  in  and  pleads,  that  he  is  parfon  imparfonte  of  the 
church  by  collation  of  the  bijhop  of  London ;  he  confefl'es  the  ad 
uf  parliament,  and  that  Dr.  Tennifon  was  redlor  there ;  and  fets 
forth  further,  that  Dr.  Tennifon  was  duly  created  and  confecratcd 
btjhop  of  Lincoln^  and  that  thereby  the  church  became  void  ;  and  that 
thereupon  the  biJJ.op  of  London  did  collate  him  clerk,  and  he  was  par- 
Ibn  imparfonce  of  the  church  before  the  writ ;  ct  hoc  paratus  ejl  veri* 
ficare.    The  Attorney  General  hereupon  demurs. 

And  I  AM  OF  OPINION  in  this  cafe,  that  the  plea  of  jDr.  Birch 
is  not  fufficicnt ;  but  that  the  king  and  quEEN  ought  to  prefentto 
this  church,  and  that  judgment  ought  to  be  given  for  the  king  and 
QUEEN  accordingly. 

This  case  has  b'^cn  argued  twice  at  the  bar  on  each  fide ;  and  k 
feems  to  me,  that  thofe  who  have  argued  on  the  part  of  the  defendants, 
havt  made  two  poijus  in  this  cafe. 

The  first  is,  whether  or  no  the  king's  prerogative  of  prefenting 
to  a  redtory  void  thus  by  ceflion,  and  the  promotion  of  the  in- 
^  [  495  J     cumbcnt  ♦  (hall  operate  and  take  effedt  upon  this  new  reAory, 

The  SECOND  point  that  is  made  is,  whether  or  no  this  rcdory 
is  prefentative^  or  at  leaft  was  fo  in  the  time  of  Dr.  Tennifon -y  for  they 
would  have  it  be,  that  at  leaft  during  this  time  it  was  a  donative  y 
and  that  it  was  never  heard  that  the  king  prefented  to  a  donative 
upon  his  promotion  of  the  incumbent. 

As 
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As  to  THE  FIRST  POINT  about  the  prerogative.  For  I  (hall  fav  King 
hothing  upon  the  point  of  the  cormnendcm^  neither  have  I  opened  \t  b  ^'  » 
becaufe  the  counfel  for  the  defendant  waived  it  (it  was  a  point  ad-  Lomdos. 
judged  in  Dr.  Lancafter's  cafe*  (•<7)  Upon  arguing  this  cafe  the  firft 
time  the  counfel  for  the  defendants  ov/ned  the  prerogative  in  general 
to  prefent  to  a  benefice  upon  the  promoti:)n  of  the  incumbent  to  a 
bifhoprick)  but  they  would  have  it  that  it  ftiould  not  extend  to  this  new 
rectory.  But  upon  the  fecond  argument  it  feemed  to  be  fuggeftcd, 
that  this  prerogative  of  the  king's  was  a  new  thing  in  general,  and 
that  Wright* s  cafe  in  Moor  {b)  was  grounded  upon  late  precedents* 
Now  that  point  has  been  fo  often  adjudged,  that  I  (hall  not  take 
any  pains  about  it;  but  fomething  I  fhall  fay,  and  that  fhall  be 
fliort ;  that  I  think  that  matter  was  fufficiently  fettled  In  IFright^s 
tafe^  and  upon  great  confideration ;  for  the  book  fays,  that  the 
point  was  adjudged  upon  many  books,  as  well  as  precedents  cited, 
vouched,  and  pcrufed.  Many  evidences  are  loft  by  time :  but  if  the 
bijhop  of  Ely  fpoke  truth  (which  I  doubt  not  at  all  he  did)  as  it  is  re- 
ported in  Bro.  Abr.  tit.  ^^  Prefentation  al  Efglife^'  it.  6 1,  the  king 
had  fuch  a  prerogative  in  Edward  the  third's  time,  and  did  prefent 
by  virtue  of  this  prerogative ;  and  certaiidy  there  ought  not.  to  be 
any  doubt  of  that  point  at  this  time  of  day. 

But  as  to  the  queftion,  whether  or  no  this  prerogative  fliould  take 
cffeft  upon  this  newly  created  reftory.  My  Lord  Coke  in  the 
cafe  of  Magdalen  College^  [c)  tell  us,  that  in  any  conftrudion  of  a(9s 
of  parliament,  the  original  intent  and  meaning  of  the  makers  of  the 
law  is  to  be  obferved :  and  that  will  appear  in  this  cafe  by  the  whole 
purview  of  this  aft  of  parliament,  whereby  it  is  obvious  to  colle£t 
that  there  was  no  other  intention  in  it,  but  to  make  part  of  the  parilh 
o(St.  Martin  a  parilh  of  itfelf,  it  being  of  too  large  an  extent  to  be 
taken  care  of  by  one  parfon,  and  that  therefore  this  parifh  ftiOuld  be 
a  diftincl  church,  and  confequently  fubjecl  to  the  king's  ♦  prcroga-  •  [  ^q6  J 
five  as  well  ;is  any  other  rectories  whiufoevcr  that  are  prefentcd  to,  * 
It  is  enacted  that  the  procinf^  oF  ground  therein  mentioned,  which 
was  part  of  the  paiilh  of  St.  Martin^  fliouIJ  be  thenceforth  a  dif- 
tinft  parifti  of  itfelf;  that  it  (hould  be  called  the  parifti  of  St.  James 
witJiin  the  liberty  of  Weflminfhr ;  that  the  church  and  churc!i-yard 
already  fet  out,  (hould  forve  for  thof>j  purpofes;  that  there  fliould  be 
a  redtoi*  there,  who  (hould  have  cur  am  animarumy  and  pcrj^etual 
fucceflion;  that  the  rcdlor  (hould  have  the  houfe  in  the  church- 
yard to  live  in  ;  and  it  C-ttlcs  the  patronage.  Thefe  are  all  the  par- 
ticulars of  this  aft  of  parliam^-nt.  But  there  are  no  words,  nor  any 
matter  in  the  aft  of  parliament,  which  do  any  way  import  an  intent 
that  the  king  (hould  not  have  the  f^me  right  of  prcfenting  upon  the 
promotion  of  a  biflbop,  as  he  has  in  other  cafes  and  parimes.  Per- 
haps, if  the  king  had  any  intereft  upon  the  foil,  upon  which  the 
church-yard  ftands,  and  it  had  fo  appeared,  or  liad  any  intereft  in  the 
parilh  church  of  St.  Martin^  out  of  which  this  new  parifh  church 
was  taken,  tiie  aft  of  parliament  might  have  bound  fuch  the  king's 

(tf^  See  antf,  page  441.  (f)  H  Co.  74. 
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KiMc  right.  But  as  to  any  right  the  king  has  by  reafon  of  hi?  prerogah 
BisHor  or  ^*^^  "P^"  ^*^  accident  of  his  promoting  the  incumbenti  there  is  not 
hon^vn.  one  word  of  that  in  the  whole  ad  of  parliament,  nor  jny  diing  like 
it.  We  have  a  rule  in  law,  that  the  king  is  not  bound  by  an  a£i  of 
parliament  unlef*;  he  be  particularly  named,  for  the  law  gives  UiD 
that  prerogative,  for  the  dignity  of  his  perfon,  that  he  (hall  not  be 
by  conftrut^ion  of  law  included  in  common  words,  much  leis  where 
his  prerogatives  are  concerned.  There  are  many  cafes  to  diis  pur- 
pofc,  and  1  (hall  inftance  but  in  one,  the  reafon  whereof  feems  to 
cooh:  clofe  to  the  reafon  of  this  cafe,  and  that  is  the  cafe  upon  the 
ftatute  of  24  Hen.  8.  c.  12.  of  difpenfations  ;  and  Ac  name  of  this  cafe 
is  Armiger  v.  Holland,  (d)  That  ftatute  appoints  that  difpenfiuioos 
(hould  be  granted  by  the  archbi(hop,  and  confirmed  under  the  mtt 
feal ;  and  there  are  in  that  ftatute  negative  words,  that  they  (haU  not 
be  granted  in  any  other  manner.  Inhere  tbey  did  adjudge  diat  this 
ftatute  only  transferred  to  the  archbifhop  the  authorities  the  pope 
had  ;  but  the  prerogative  which  the  king  had  at  common  law  to 
grant  fuch  difpciifitioiif,  were  not  taken  away  by  that  a£^,  nor  couU 
he  be  reftrained  unlefs  exprefsly  named.  And  fo  is  the  opinion 
of  my  Lord  Hobart  146.  in  the  cafe  of  Colt  v.  Glover  i  and  there 
are  feveral  cafes  cited  there  likewifc,  upon  other  ftatutes  to  the  (ame 
cffeS.  Now  the  cafe  before  us  is  a  much  ftronger  cafe,  for  here 
are  no  negative  words  in  this  a£l  of  parliament.  It  is  well  &id  In 
*  [  497  ]  tVrlghfs  ♦  cafe^  that  the  judges  will  well  advife  before  they  will  alter 
any  ancient  prerogative  in  the  crown.  I  do  not  deny  but  that  there 
are  cafes  in  law,  where  the  king  (hall  be  bound  by  general  words  in 
a  ftatute.  My  Lord  Coke  {e)  brings  them  all  under  diefe  beads. 
—First,  Such  ads  as  are  to  fupprels  wrong. — Secondly,  Such  as 
are  to  take  away  fraud. — Thirdly,  To  prevent  the  decay  of  religion. 
Now  certainly  this  acl  of  parliament  was  not  made  upon  any  fuch 
accounts.  It  could  not  be  made  to  fupprcfs  a  wrong,  for  the  thing 
was  not  in  being,  not  in  ejfc  before :  here  is  no  pretence  of  fraud ; 
and  as  to  the  decay  of  religion,  this  adl  of  parliament  is  made  for 
the  advancement  of  reli^rion  and  the  profelTors  of  it.  Here  is  greater 
care  taken  for  the  fouls  of  the  inhabitants,  and  two  church  prefer- 
ments made  out  of  one ;  and  in  neither  of  thefe  things  does  the 
king's  prerogative  interfere  at  all ;  for  let  the  icintg  or  the  btjhif 
have  a  right  to  prefent,  thefe  ends  are  equally  fervcd.  Ay,  but  fay 
they,  here  is  a  wrong  done  to  the  bifnop^  for  he  lofes  his  collation 
to  the  living.  If  the  b'tjhop  lofe  his  collation,  there  is  no  wrong 
done,  for  it  is  not  his  right  to  collate.  The  law  is  the  true  (hnda/d 
of  right  and  wTong.  The  king's  prerogative  is  part  of  the  law  of 
Englandy  as  my  Lord  Coke  fays,  2  Inft,  246.  And  if  by  the  king's 
prerogative  he  ought  to  prefent  in  other  cafes,  as  our  books  fay  be 
ought,  then  it  is  a  wrong  to  the  king  to  deprive  him  of  the  prcfenta- 
tion.  It  is  not  a  greater  wrong  in  this  cafe,  than  the  prerogative  to 
prefent  to  a  church,  during  the  vacancy  of  the  fee.  The  ordinary 
prefcntation  belongs  to  the  bijhop  in  both  cafes,  but  the  law  in  thefe 
accidentals  gives  mem  to  the  king.     And,  to  fey  the  reflory  is 

{J)  Cro.  Elii.  S47-  6oi.  690.  Moor  541.         (r)  6  Co.  14. 
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Ac  patrimony  of  the  church,  I  grant  it;  but  is  not  that  fatisficd  by  J^'"® 

the  incumbent's  receiving  the  profits,  who  is  a  member  of  the  Bish% 
church,  if  he  is  prefentea  by  THE  king  as  well  as  by  the  h'tjhop  ?  Londow. 
But,  fay  they  then,  this  is  a  new  re(ftory,  created  by  this  a(5l  of  parlia- 
ment. I  cannot  fee  any  reafon  why,  or  how,  that  fhouIJ  make  any 
difference  in  the  matter  at  all ;  that  the  one  is  an  ancient  reftory  in 
the  other  cafe,  and  this  is  a  new  one  :  this  a  prerogative  inherent  in 
the  crown,  and  operates  u[)on  all  prcfentative  churches,  when  once 
they  are  made  fo.  And  this  was  precedcnted  before,  in  that  new  parifh 
of  St,  Paul  Covent  Garden^  •  taken  out  of  St.  Giles* Sy  and  credled  •  f  ±n%  1 
into  a  new  parifli  in  king  Charles  the  P'irft's  time.  And  it  was  now 
Jately  prefcntcJ  to  by  the  king  and  queen,  upon  the  incumbent  Dr. 
Patrick* s  being  made  a  bifhop.  I  have  caufed  the  aS  of  parliament 
in  that  cafe  to  be  looked  for,  and  have  pcrufed  it,  and  there  is  not 
one  word  in  it  to  fave  the  king's  right  any  more  than  there  is  in  this. 
The  reafon  holds  as  well  in  biftiopricks  newly  created  by  ad  of 
parliament  For  it  may  as  well  be  faid  this  is  a  promotion  to  a 
new  bi(hoprick,  and  therefore  tlie  prerogative  fhall  not  take  place ; 
and  yet  this  prerogative  of  the  king's  was  never  queftioned.  It 
has  taken  place  upon  the  king's  prcfcntation,  when  the  incumbent 
was  promoted  to  a  new  biihoprick,  erected  by  a£t  of  parliament. 

And  now  I  come  to  the  secgnp  point  that  has  been  made 
m  this  cafe,  when  this  rectory  became  prefentative,  at  leaft,  whether 
it  was  in  the  time  of  the  new  biflycp  of  Lincoln,  For  they  that  ar- 
gued foi  the  defendant,  would  have  thu  incumbency  of  Dr,  Tennifon 
to  be  a  donative,  and  then  the  king's  prerogative  could  nqc  operate 
upon  the  avoidance  of  a  donative.     Now  for  that. 

First,  I  am  of  opinion  that  Dr,  Tennifon* s  incumbency  was  of  a 
reftory  prefentative,  and  this  appears  by  the  adl  of  parliament  itfelf, 
whereby  the  patronage  is  fettled  as  well  as  the  parilh.  It  enads  that 
there  (hall  be  a  redor,  and  a  perpetual  fucceilion  of  the  redor ;  and 
then  that  there  (hall  be  a  prerogative  and  right  of  prefentation  j  then 
it  firli  appoints  Dr.  Tennifon  to  be  the  hr(t  ridor,he  being  vicar  then 
of  5/.  Martin' Sy  and  after  that  the  prefentation  (hall  be  in  the  bifliop 
and  my  I^ord  Jertr\yny  as  the  act  directs ;  by  which  it  appears  that  it 
was  to  be  a  rectory  prefentative  ;  and  there  are  no  other  words  that 
make  it  to  be  otherwife.  But  (ay  they,  Dr,  Tennifon  is  made  the 
firft  reftor,  and  then  afterwards  the  patronage  ancf  prefentation  is 
fettled.  I  anfwer  to  that,  thofe  words  which  make  Dr,  Tennifon  rec- 
tor, are  through  neceflity,  that  he  might  be  the  firft  ;  and  yet  it  does 
not  alter  the  nature  of  the  patronage.  And  it  would  be  a  very  ft  range 
abfurdity  to  fay,  that  the  makers  oi  this  2£t  of  parliament  did  intend 
tp  fettle  a  rectory,  that  (hould  be  partly  donative,  and  partly  prefenta- 
tive ;  that  would  be  a  very  ftrange  conftru6tion.  As  ♦  Plowden  fays  *  [  499  J 
in  the  cafe  of  JJhton  v,  Stubsj  the  fenfe  and  reafon  of  the  law,  is 
the  law,  and  not  the  words  taken  ftridtly ;  and  it  appears  by  the 
whole  frame  of  this  aft,  that  as  this  parift^  was  made  out  of  another, 
4>  it  (hould  be  prefentative  as  the  church  out  of  which  it  was  taken 
V^  prefentative,     By  the  pleading  it  mu(t  be  uiidcrftood  to  be  prc- 

{  i  ^  fentative; 
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KiKo        Tentative ;  for  it  is  agreed  that  the  church  becomes  void  by  the  prot 
iiiHoV  Of     ipotion  of  the  bifliop,  which  could  not  bcy  if  it  had  been  donative.    - 

I^lfDOl^* 

And  therefore  I  fhall  confider  the  reafons  why  an  incumbency  of 
a  church  prefentative  is  void,  by  the  promotion  of  the  incumbent  to 
a  bifhoprick  ;  and  I  fhall  confider  the  nature  of  a  donative,  and  upoq 
what  principles  it  is  founded. 

As  to  THE  FIRST,  I  do  not  take  it  to  be  as  has  been  faid,  that  thjs 
is  a  prerogative  avoidance.  I  take  it  there  is  no  (uch  thing  as  a 
prerogative  avoidance ;  for  as  it  is  iaid  in  the  cafe  of  the  king  v, 
the  btjhop  of  Wincbefter^  Cro.  Jac,  54.  the  law  gives  no  privilege 
to  the  king  to  avoid  an  incumbency;  but  the  church  becomes 
void  by  rcafon  the  biflioprick  and  the  reftory  are  incompati^ 
ble  in  one  ^erfon.  And  this  is  ratione  itninentia  by  reafon  of 
the  dignity  of  the  bifhop,  that  he  who  is  advanced  to  the  fu|>erinr 
tcndcncjr  of  the  church,  fliould  not  be  redtor  in  die  fame  church. 
And  fo  it  is  faid  in  Woodley^s  cafej  as  it  is  reported  in  IVincb.  98. 

Then  as  to  the  nature  of  a  donative'^  although  the  cxcrcife  and 
funftion  of  it  is  ecclefiaftical  and  fpiritual,  yet  it  is  a  lay  foundadoo. 
As  it  is  faid  2  Roll.  Abr.  343.  it  is  of  the  foundation  and  ere6don 
of  the  donor,  not  by  the  ordinary,  and  follows  the  rules  and  la\v5 
ecclefiaftical,  as  in  the  cafe  of  tairchild  v.  Grayesy  Cro.  Jac.  63. 
reported  likewifc  in  TeL  61.  It  is  no  way  fubjeft  to  the  ecclefiafb* 
caJ  jurifdidlion,  nor  any  part,  nur  any  order  in  the  church. 

Now  to  apply  this.  If  the  church  become  void,  it  is  by  the  pro- 
modon,  as  it  is  agreed  by  the  defendants  in  this  plea  \  it  muft  be 
underftood  to  be  by  reafon  of  the  incompatibility  for  a  p^rlon  to  be 
a  bifliop  and  rcftor  of  the  fame  church  ;  but  the  fame  perfoii  might 
be  a  biiliop,  and  yet  incumbent  of  a  donative.  It  was  never  known, 
as  has  been  faid  by  the  defendants  counfel,  that  the  king  ever  pre- 
fented  to  a  donative,  upon  making  the  incumbent  a  bilhop  ;  and  I 
take  it,  that  the  reafon  of  that  is  becaufe  a  donative  makes  no  figure 
in  the  order  or  ccconomy  of  the  church,  and  fo  too  the  bifhoprick 
and  a  donative  arc  compatible. 

#  [  500  ]  *  For  thefe  reafons,  I  am  of  opinion  first  of  all,  that  the  prcro- 

gadve  of  the  king  fliall  operate  upon  this,  though  anew  redory: 
and  then,  secondly,  that  this  redtory  ib  prefcntadve,  and  therefore 
the  prefentation  belongs  to  the  king  and  queen,  by  their  prerogative^ 
and  that  judgment  ought  to  be  given  for  them  accordingly. 


*T  501  1  *  -^  WRIT  OF  ERROR  in  parliament  was  brought  by  the  plain- 
^  tiffs  He7iry  bifliop  of  London  and  Peter  Birch  do^tor^  of  divinity, 
upon  a  judgment  in  a  quare  impedit  given  for  their  majefties  in  the 
court  of  King's  Bench  by  the  uniform  opinion  of  the  WHOtE 
COURT,  for  the  prefentadon  to  the  reiSory  of  St.  James  i^i  die 
liberty  of  Wejiminjiery  vacant  by  the  promoUon  of  Dr.  Tennifin  to 
the  biflioprick  of  Lincoln. 

X  Dr.Tb$ma^ 
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Dr,  Thomas  Tennlfon  being  lawful  vicar   of  the  parifh  of  St,         King 
'Martin  in  th^  FieUs^  one  part  of  the  faid  parifh  was  by  a£t  of  par-      Bish^f  or 
linment  erefted  into  a  diftinil  parifh  and  reiSlory,  and  called  by  tlie       London. 
nanne  of  the  pariili  and  reftorv  of  Sti  James  within  the  liberty  of 
IVeflminJler  \   and  Dr,  Tennifon  appointed   the  firft    rcdor   there,   ^^l**    x  j'ac. » 
Tlie  fame  a(tl  vefts  the  patroi.agc  in  the  hijhop  of  London  and  his  fuc- 
ceffors,  and  Thom  ^s  Lord  Jtrmyn  and  his  heirs  ;  and  then  appoints 
in  what  order  and  proportion  each  of  the  faid  patrons  fliall  prefent ; 
viz.  that  the  firft  redtor  after  the  dcceafe  of  the  faid  Dr.  Tennifon^  Ante  41 3. 441, 
or  other  next  avoidance/fliould  be  prefcnted  or  collated  by  the  bijhop  4-93« 
of  London  for  the  time  being,  and  the  next  by  the  Lord  Jermyn  and 
his  heirs  j  die  two  next  by  the  bijhop  of  London  and  his  fucceffors, 
and  the  next  by  *  the  Lord  Jermyn  and  his  heirs;  and  the  like  fuc-    ♦  [  502    \ 
ceflion  of  tvao  turns  and  one  turn^  for  all  times  to  conr;e.     Dr.  Ten--   ^^  Decmh. 
nifon  was  duly  elected  bijhop  of  Lincoln.   Before  Dr.  Tennifon^s  confe-   1691. 
cration,  the  then  archbijhop  of  Canterbury  granted  a  dilpenfation  to  *J  Dtioab. 
him  in  due  form  of  law,  to  retain  and  keep  the  vicarage  of  6V.  Mar-   '  ^'* 
tin.^  and  the  re6tory  oi  St,  James^  together  with  the  bijhopriik  of 
Lincoln,  until  the  fii  it  of  fuly  tlien  nexc  following.     This  was  con-  ^^  Dfcemb. 
firmed  by  the  king  and  queen,  by  letters  patents  under  the  great  1691, 
feal  of  England  (as  the  ftatutc  of  25  Hen.  8.  f.  21.  requires).     After 
which,  viz.  The  faidbifhop  eledt  was  confec rated  ;  but  by  virtue  of  ^t^  Dtctmb. 
the  difpenfation,  and  according  to  the  rules  of  law,  the  living  did  not   1691. 
become  void  at  the  time  of  the  confccration  (as  other  wife  it  would 
have  done) ;  nor  did  it  become  void  until  the  firft  of  July  1692,  at 
which  time  Jt  voided  by  celTion :  in  which  cafe  the  crown  hath  an 
undoubted  right  to  fupply  it  by  prefentation  for  that  turn,  to  whoni- 
foevcr  the  patronage  belongs. 

This  cause  was  feveral  times  argued  at  the  bar,  and  after- 
wards fokmnly  at  the  bench,  and  judgment  given  by  the  wHOtE 
COURT  for  their  majeftics,    . 

The  matters  which  have  been,  and  probably  may  be  again  ftirre4 
againft  their  majeiHes  right  in  this  cafe,  are  thsjfe, 

First,  Whether  the  crown,  upon  the  promotion  of  the  incum- 
bent of  a  f'jbjeft's  living  to  a  biflioprick,  \\^  a  right  by  prerogative 
to  prefent  to  th^t  living  for  the  next  turn  ? 

Secondly,  If  there  be  fuch  a  prerogative,  yet,  whether  the  djf- 
penfation  and  confirmation  in  this  cafe  do  not  amount  to  a  ferving 
of  that  turn  ? 

Thirdly,  Whether  this  aft  of  parliament  has  made  any  altera^ 
tion  in  this  cafe,  to  differ  it  from  the  crown's  prefenting  upon  or-^ 
denary  vacancies  in  other  livings,  upon  the  promotion  of  the  incum- 
bents I 

The  two  first  of  thefe  points  being  adjudged  with  the  crown 
in  the  cafe  of  St.  Martinis  (which  was  enjoyed  accordingly);  and 
there  being  no  difference  4S  to  tbefc  points  between  ft.  .^rt/«'j  and 
St.  Janus' s.  ♦ 

J  i  4  The 
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The  THIRD  POINT  rifing  upon  the  aft  of  parliament  was  prin. 
cipally  and  indeed  only  intended  to  be  confidered  in  the  cafe  c^  Sk 
JarMs^s ;  but  fome  of  the  now  plaintiffs  counfel  ftirrinp  the  two  firft 
points  again,  the  court  of  King's  Bench  took  them  ajfo  into  confi- 
deration,  and  gave  judgment  upon  all  three  for  their  majefiies; 
which  was  done  by  ♦  the  uniform  opinion  of  the  whole  Court 
yfith  great  clearnefs. 

As  to  THE  FIRST  POINT,  This  prerogative  and  right  of  prcfcnt- 
ing  by  the  crown,  upon  the  promotion  of  the  incumbent  of  a  fub- 
ject's  living  to  a  bifhoprick,  is  an  ancient  right  fettled  and  efti- 
blifhed  by  divers  folemn  judgments  in  the  reigns  of  king  Hemrj^ 
eighth,  queen  Elizabeth^  king  Janus  the  firft,  and  downwards  | 
and  whenever  queftioned  or  doubted,  alwavs  prevailed ;  and  diere 
is  no  one  judgment  or  judicial  opinion  in  the  law  books  agatnft  it^ 
but  many  for  it.  And  if  fo  full  and  particular  an  cxercife  of  that 
prerogative  do  not  appear  in  the  old  books  of  the  law,  as  has  done 
in  and  from  the  reign  of  king  Henry  the  eighth  downwards,  it  may 
reafonahly  be  fuppofed  to  be  occafioned  by  die  unlimited  power  and 
ufurpation  which  the  popes  of  Rome  affumed  to  themfelves  in  this 
kingdom,  in  makine  bifliops,  conferring  titles  to  vacant  livii^ 
and  the  like,  not  only  againfl  the  prerogative,  but  even  againft  & 
ftatutes  of  the  realm.  And  if  any  inferences  have  at  «my  time  been 
drawn  from  any  thing  faid  in  any  old  book  in  doubt  of  fuch  prero^ 

fjative,  the  fame  have  been  reftificd  by  fetded  judgments  in  courts 
or  many  ages  paft,  in  times  when  the  learning  and  integrity  of  the 
judges  admitted  of  no  difpute.  Nor  is  it  any  objeftion  againft  diis 
right  of  the  crown,  that  it  has  not  been  put  in  execution  in  feme 
cafes  anciently  where  the  crown  had  another  title,  by  reafon  of 
wardfliip,  or  of  the  temporalities  of  a  biflioprick  being  in  the  king's 
hands;  for  befide  what  is  faid  before  as  to  the  pope's  claims  and 
ufurpations,  the  crown,  without  prejudice  to  the  prerogative,  might 
make  ufe  of  that  other  tide  not  claimed  by  the  pope,  upon  which  to 
bring  qziare  imf edits  (wherein  one  fingle  title  muft  be  relied  on) 
rather  than  to  make  ufe  of  that  which  the  pope  then  challenged  and 
iifurped,  it  being  improper  for  the  king  to  fet  up  his  own  preroga- 
tive againft  himfelf,  when  he  had  another  tide  in  him  by  way  of  in- 
tereft.  And  it  feems  a  ftrange  attempt  after  fo  many  ages,  and 
fuch  fetded  judicial  determinations,  to  queftion  that  point  of  prero- 
gative, whereunto  (till  this  cafe)  an  entire  fubmiflion  has  been 
made,  and  many  eminent  clergymen  of  the  church  of  England  have 
enjoyed,  and  fome  now  do  hold  livings  under  the  tide  of  that  prero- 
gative ;  and  it  appears  by  fome  books  of  prefcntations  to  livings, 
in  and  fince  the  reign  of  queen  Elizabeth^  ftill  extant  (the  former 
being  loft  or  dellroyed)  diat  the  crown  has  prefented  feveral  hun- 
dreds of  times  upon  fuch  promotions,  and  enjoyment  were  had  ac-* 
cordingly. 

[  504  ]  *  As  to  THE  SECOND  POINT  about  the  difpenfetionj  that  can  in 
no  fort  be  any  objeftion  to  the  right  of  the  crown;  for  this  diipenia- 
tion  being  granted  to  the  incumbent  to  retain  his  living,  is  not  in  judg- 
ment of  law  any  commeridam^  but  coming  before  the  confecradon  was 

lawful 
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lawful  and  cfFeftual ;  and  the  now  plaintiffs  by  their  pleadings  in         ^ivo 
the  caufe,  have  owned  and  admitted  it  to  be  fo  5  and  then  thereby      b„^V  or 
the  avoidance  was  fufpended,  and  no  vacancy  happened  by  the  con-       Uonpov. 
fecration,  nor  till  the  difpenfation  expired,  which  was  the  firft  of 
July  169^.     So  that  to  affirm  this  difpenfation,  or  confirmation, 
did  ferve  or  execute  the  king's  turn,  is  to  fay  the  king  ufcd  his  turn 
before  he  had  it,  or  filled  a  vacancy  before  it  was,  and  that  not  by 
his  own,  but  by  the  aft  or  inftrumcnt  of  the  archbifhop ;  the  con- 
firmation (which  is  the  king's  aft)  being  barely  a  formality  require4 
by  the  ftatute  of    Hen.  8.  c,     to  the  difpenfation  of  the  archbilhop. 

As  to  THE  THIRD  POINT  upon  the  aft  of  parliament,  there  have 
been  two  things  objcfted  by  the  now  plaintifPs  council. — First, 
That  St.  Janus  is  a  new  reftory  created  bj^  aft  of  parliament,  and 
that  Dr.  Tennijon  came  not  into  it  by  prefentation,  but  donation ; 
and  that  the  prerogative  operates  only  upon  prcfentative  livings.— 
Secondly,  That  by  the  exprefs  Worcis  of  the  aft  it  is  provided,  that 
the  firft  reftor,  after  the  dcceafe  of  Dr,  Tennifan^  or  next  avoidance, 
(hall  be  prcfented  or  collated  by  the  hijhop  of  London,  As  to  the 
FIRST ;  there  is  no  doubt  but  that  St.  Jameses  is  by  the  aft  made  a 
prefentative  reftory,  participating  of  the  nature  of  other  prcfenta- 
tive livings,  and  Dr,  Tennifin  was  continued  in  his  former  cure, 
though  under  another  name  :  and  there  is  no  reaibn  in  law  to  make  it 
a  donative,  or  otherwife  than  of  the  nature  of  a  prefentative  living  in 
J)r.  Tennifon^  nor  fpr  a  diftinftion  between  old  and  new  reftorics ; 
but  the  right  of  the  prerogative  being  founded  upon  the  promotion 
of  the  incumbent  that  holds  equally  both  in  old  and  new  reftories 
where  fuch  promotion  happens  to  be,  and  when  this  new  reftory 
voided  by  promotion,  then,  and  not  till  then,  the  crown's  preroga- 
tive to  prefent  arofe,  as  much  as  it  would  or  could  have  done  in  the 
cafe  of  an  old  prefentative  living.  As  ♦  to  the  second  ;  there  can  •  [  505  J 
be  no  reafon  to  think  the  act  intended  to  take  away  the  prerogative 
of  the  crown,  which,  generally  fpcaking,  is  not  bound,  unlcls  fpe- 
cially  named ;  but  the  end  of  this  aft  was  to  ereft  a  new  parifh  and 
reftory ;  and  to  make  them  of  the  fame  nature  with  other  pariflies 
and  reftories  ;  and  to  fettle  the  rights  of  each  as  between  the  patrons 
and  parifhioners ;  but  in  no  fort  to  meddle  with,  much  Icfs  to  take 
away  the  rights  of  the  crown ;  nor  vns  there  any  need  of  a  faving  of 
jthe  king's  right  which  arofe  by  the  aft  by  making  the  reftory  pre- 
fentative. And  it  is  not  of  any  weight  to  fay  the  exprefs  words  are 
for  the  btjhop's  prefenting;  the  mtent  of  the  a*ft  is  fatisfied  by  fettling 
the  ordinary  courfe  of  prcfentations,  without  excluding  the  preroga- 
tive, and  the  ''bijijop  mult  take  his  right  fubjeft  to  the  rules  of  law, 
one  part  of  which  is  the  prerogative;  and  it  hath  been  refolvcd 
that  the  grantee  of  die  next  prcfentation  muft  give  way  to  the  pre- 
rogative, though  he  lofe  his  turn  by  it :  and  if  this  aft  fhould  be 
taken  literally,  then  there  would  be  no  right  to  prefent  by  lapfe,  nor 
prefentation  oy  the  crown,  in  cafe  of  any  forfeiture,  or  of  the  tempo- 
ralities being  in  the  king's  hands,  whicn  would  be  abfurd  to  main-r 
tain  ;  and  fuch  a  literal  conftruftion  is  againft  the  rules  and  reafon 
pf  law,  and  many  judicial  determinations  in  the  like  cafes. 

Wherefore  it  is  prayed  the  judgment  may  be  affirmed.  (/) 
(/]  The  judgment,  was  affirmed  accordiogly^  St  C*  S2iower*s  Cafes  i^  Pari  1^5. 
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The  Fifth  of  William  and  Mary, 


IN 


THE    K  I  NG's    BE  NCH^ 

Saturday i  the  i^tb  May^  1693. 


Harcourt  againft  Fox.  Cafe  (264. 

IE  yiN  S  Scrjeantf  May  it  p'^'afe  your  lordftiip,  Simon  Harcourt  Indebitatus  aj- 

y  is  plainritJ,  and  Jchn  Fox  is  defendant.     This  is  in  an  aftmp^  ^cUrflflllpl!^ 

fit  for   forty  (hillings,  had  and  received  by  the  defendant  for  the  appointed  pur^ 

plairitifPs  ufe       L-pon  non  ajfumpfit  pleaded,  thj  jury  find  a  fpecial  fumttoi  Will, 

yerdia —First  they  find  the  Ibtute  of  37  H:n.  8.  c.  i.     And  ?^/fJ^*7„J  *'• 

that  ftatutc  doth  recite,  that  the  Lord  Chancellor  before  then  had  pcrquifitcs  of 

had  the  nominaticn  of  the  sujios  rotuhrum,  and  die  ct4/ios  had  the  cifivc  received 

appointment  of  tiic  clerk  of  the  peace  ;  and  then  takes  notice,  that  \^injcrto"hc ' 

of  lato  fcveral  perfons  had  been  made  cti/lodes-  and  clerks  of  the  office  by  4  fuc- 

peacc  for  lives,'  whereby  great  mifdemeanours  had  been ;  and  for  ceeding  cyjfos 

reformation  of  them,  it  ciVcidts,  that  none  be  made  cuftos^  but  by  a  thc^tp^oint^cnt 

bill   under  tn*;  king's   hand,  and  he  fhould  remain  cujios  till  the  \,e}nz  quamMu 

king  by  another  bill  under  his*  hnnd   appoints  another  perfon  to  btntje  geffnit^ 
be  a^jios  \  and  that  every  cuftos  rotulcrum  do  appoint  the  clerk  of  J|,"^e^oj!ji**Jf 

the  peacj  who  is  to  hold  the  *  office  fo  long  as  the  other  fhould  the  cvjlos. 

continue   cuftosy    fo   as   he   demean   hiqifelf    well    in    the    office,  s.  c.  Ante, 

r— Secondly,  They  find  the  ftatute  of  the  i  IVlUiam  and  Mary^  4*6 

r.  2J.  which  appoints,  that  the  cujios  (hall  be  made  according  to  the  ^*^*  ^^^yS^^t 

appointment  in  the  Itatute  of  37  Hen.  8.  c,  i.  which  had  been  altered  Ld/Ray.  i6i. 

by  a  flatutc  made  in  the  reign  of  Edward  the  iixth,  which  I  (hall  853. 1245. 
have  ocafion  to  open  by  and  by.  And  it  further  enadts,  that  the 
cujios  roiulorivn  (hall  appoint  a  perfon  to  be  clerk  of  the  peace  to  t  5^7  ^ 
execute  the  fame  by  himfelf  or  his  fufficient  deputy,  and  to  take 
and  receive  the  fees  and  profits  for  fo  long  time  qnly  as  he  (hall 
well  demean  himfelf  in  his  faid  office.  Then  the  next  claufe  is, 
ff  that  if  any  clerk  of  the  peace  do  mifdemean  himfelf  in  the  office, 

upon 
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Harcovat     upon  complaint  in  writing  to  the  juftices  at  the  quarter  ieffions, 
Foi.  ^^y  ^^y  remove  or  fufpend  him,  an4  then  the  cuftos  (hall  nomi- 

nate another^  but  if  he  negle(5)  to  nominate  before  the  next  quarter 
feflions,  the  juftices  of  the  peace  at  that  quarter  fcffions  fhall  appoim 
one  to  hold  the  office  and  execute  the  fame  by  himfelf  or  deputy, 
and  to  receive  the  fees  and  profits.:  here  indeed  it  is  not  faid  how 
lone  he  (hall  hold  it,  but  it  is  added  by  way  of  ^'  Proviso,  that  he 
*<  mall  be  liable  to  all  the  penalties,  forfeitures,  conditions,  limica- 
•*  tions,  and  provifions  therein  and  thereby  mentioned  and  exprefled, 
"  and  be  removed  or  difcharged  by  the  juftices  in  manner  above- 
«'  fpecified."  Then  there  is  another  claufe  in  the  riew  ftatute  which 
€na6b,.that  the  cuftos^  or  any  other  pcrfon  to  whom  it  belongs  to 
appoint  a  clerk  of  the  peace,  fhall  not  fefl  the  place,  or  take  any 
bond  or  aflUrance  to  receive  any  reward,  money,  fee,  or  profit, 
direftly  or  indirectly  to  him,  or  any  other,  for  fuch- appointment, 
upon  pain  that  both  the  buyer  and  the  feller  (hall  be  difabled  to  hold 
their  places,  and  (hall  forfeit  the  double  value  of  the  things  given 
or  taken.  Then  comes  the  laft  claufe ;  "  that  every  clerk  of  the 
**  peace  before  he  tntjr  upon  the  execution  of  the  ofEce,  Ihall  in 
•*  open  feffions  fwe«r  that  he  has  not,  nor  will  pay  any  money  or 
**  reward,  or  give  any  bond  or  afTurance  to  pay  money,  fee,  or 
"  profit,  direcSIy  or  indirectly  to  any  perfon  or  perfons  whomfocver 
"  fi)r  fuch  nomination  or  appointment."  Then  the  jury  find  fur- 
ther, that  on  the  gth  of  July  in  the  firft  year  of  IFiLsam  and  Marj^ 
my  Lord  of  dare  was  made  cujhs  rotulorum  for  the  county  of  fifuLm 
dlefex^  and  he  appointed  Mr.  Harcourt  the  plaintiff  clerk  of  the 
peace,  and  they  find  the  patent  in  bac  v/r^^y,  whereby  he  is  appointed 
\o  be  clerk  of  tlie  peace  for  fo  long  time  as  he  (hall  well  demean 

*  r  5^8  ]  ^>"™f^"^^  *"  ^^  office.  And  ♦  then  they  fiiKl,  that  afterwards  in  the 
third  year  of  William  and  Mars^  my  Ltrd  of  Clare  is  removed 
from  tnc  place  of  cuftos^  and  my  Lord  of  Bedford  is  made  cvjlos^  and 
he  makes  the  defendant  Mr.  Fox  clerk  of  the  peace,  with  a  limita- 
tion in  the  words  of  37  Hen.  8.  c.  I.  to  continue  clerk  of  the 
peace  fo  long  time  as  my  Lord  of  Bedford  (hould  continue  cu/hi 
rotulorum^  hp  demeaning  himfelf  well  \n  the  Ciid  office.  They 
find  likcwifc,  that  this  clerk  of  the  peace  thus  put  in  by  my 
Lord  of  Bedford^  hath  received  money  as  fees  for  the  office, 
for  which  the  clerk  of  the  peace  put  in  by  my  Lord  of  Qare 
hath  brought  his  action ;  but  uliich  of  them  is  really  clerk 
of  the  peace  the  jury  are  doubtful,  and  fubmit  it  to  the  judgment 
of  the  court:  and  if  thy  law  be  for  the  plaintiff,  they  find  for 
the  plaintiff;  if  the  law  be  for  the  defendant,  they  find  for  the 
defendants  My  Lord,  the  paufe  upon  this  verdidt  is  (hordy  but 
this.  The  Earl  of  Qare  is  piit  into  the  office  of  cuJhs  rotulorum 
fmce  the  ftatute  of  i  /^///.  and  Mary^  f.  21.  he  puts  in  the  plain- 
tiff to  be  clerk  of  die  peace  in  the  words  of  that  ftatute  :  my  Lord 
of  Clan  is  removed,  and  my  Lord  of  Bedford  h  made  cufloi  rotulo^ 
rum^  and  he  puts  in  the  defendant  to  be  clerk  of  the  peace  in  the 
words  of  the  ftatute  of  37  Hen.  8.  r.  j.  and  the  queftion  in  the  cafe 
is,  whether  of  thefe  two  be  clerk  of  the  peace  at  the  time  of  th^ 
defendant's  receiving  the  fees  of  the  office.  And  with  fubmifEon 
1  conceive  the  plaiutifF  was  then,  and  (till  is  clerk  of  the  peace  by 

virtHc 
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Virtue  of  the  conftitution  and  appointment  of  my  Lord  of  Clare :     Haicourt 
"but  however  the  defendant  is  not,  if  the  plaintiff  fliould  not  be,  for         ^'^'^ 
he  is  not  put  in  according  to  the  limitation  in  this  lall  law.     My 
LORD,  there  was  a  ftatute  tiiat  came  between  thefe  two  mentioned 
in  this  fpecial  verdi6l,  and  which  in  ffaort  was  the  occafion  of  making 
this  laft  ftatute,  and  that  is  3  &  4  Edw.  6.  r.  I.  which  recites  the 
ftatute  of  37  Hen.  8.  c.    I.   and   the  inconvemencies  that  irofe 
thereupon  for  want  of  a  cuflos  many  times,  becaufe  they  could  not 
come  immediately  to  get  the  king's  hand  to  the  bill,  and  therefore 
it  doth  appoint  the  cujios  {hould  be  made  by  the  chancellor  Or  keeper, 
as  it  was  before  this  ftatute  of  37  Hen.  8.  c.  i*     Now  this  ftatute 
of  fViUiam  and  Mary  doth  reftore  the  ftatute  of  37  Hen.  8.  c.  i. 
as  to  the  cujhs  rotulorum  to  be  appointed  by  the  king  by  bill  to 
continue  till  the  king  appoint  another  by  bill.     But  ♦  My  lord,  as    *  C  S^  J 
to  the  clerk  of  the  peace,  that  ftatute  of  3  &  4  Edw.  6.  c.  1.  faid 
nothing,  but  appointed  only  the  manner  of  making  the  cuftos ;  and 
the  clerk  of  the  peace,  as  to  his  office,  it  ftood  as  it  was  before. 
Now  this  laft  ftatute  appointing  that  the  cuftos  fliall  be  made  ac- 
cording to  the  method  prefcribed  in  the  ftatute  of  37  Hen.  8.  r.  i. 
therefore  I  do  humbly  conceive,  the  defendant  would  infer  from 
hence,  that  becaufe  the  cuflos  rotulorum  was  to  be  made  according  to 
the    ftatute  of  37  Hen.  8.  f.  i.   the  clerk  of  the  peace  muft  be 
made  according   to  the  ftatute  too,  and  thence  I  do  imagine  the 
difference  between  the  plaintiff"  and  defendant  doth  arife.     But  with 
fubmiiiion  to  your  lordftiip,  I  conceive  this  inference  can  be  cVawn 
neither  from  the  words,  nor  from  the  meaning  of  the  ftatute  of  the 
firft  of  this  kin?  and  queen ;  for  though  it   did  intend,  that  the 
cuftos  rotulorum  inould  be  made  and  continue  as  he  was  before  the 
ftatute  of  Edward  the  fixth.     Yet  I  think  it  is  plain  it  did  not  in- 
tend that  the  clerk  of  the  peace  fliould  continue  as  he  was  by  the 
ftatute  of  Henry  the  eighth.     But  I  rather  take  it,  that  this  is  a  new 
law  as  to  this  office  of  clerk  of  the  peace  to  new  mould  the  office, 
and  make  it  different  from  what  it  was  before  this  new  a£^.     A4y 
LORD,  I  conceive  that  what  they  would  have,  cannot  be  inferred 
from  the  words  of  the  ftatute ;  for  the  words  are,  that  the  cuftos 
rotulorum  ftiall  be  made  according  as  is  directed  by  the  ftatute  ia 
the  37  Hen.  i.  c.  i.  and  if  it  had  gone  no  further,  what  had  that 
been  as  to  the  clerk  of  the  peace  ?     They  might  then  have  had 
more  ground  to  infer,  tiiat  the  clerk  of  the  peace  fliould  continue 
as  he  was  before,  if  this  ftatute  had  faid  no  more,  though  perhaps 
it  might  have  been  fomewhat  difficult  to  have  made  fuch  an  expo- 
fition  fmce  the  ftatute  had  reftored  the  one  officer,  but  not  men- 
tioned the  other.     Truly  I  cannot  tell  what  expofition  might  have 
been,  but  here  I  am  fure  there  can  be  none  fuch ;  for  when  it 
comes  to  declare  the  right  of  nomination  of  the  clerk  of  the  peace 
to  be  in  the  cuftos^  it  plainly  iays  the  clerk  fliall  be  made  in  another 
manner,  than  he  was  to  be  made  by  37  Hen,  8.  r.  i.  for  the  words 
of  the  limiution  are  otherwife  in  this  itatute  than  in  that.    The  fta- 
tute of  37  Hen.  8.  c.  I.  (ays,  he  fliall  be  clerk  h  long  as  the  cuftos 
fhall  continue  in  his  office,  demeaning  himfelf  well ;  but  the  words 
•f  this  ftatute  are,  that  the  luftos  fliall  make  the  clerk  of  the  peace 

to 
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Habcowit     to  execute  tlie  office  fo  long  as  he  (hall  demean  himfelf  wdl  in  the 

f^2^         office.     It  does  not  fay  as  long  as  be  continues  cuftos^  fb  as  he  de^ 

mean  himfelf  well,  ndiich  are  the  words  of  the  old  ftanite,  but 

fimply  and  abfolutely,  fo  long  as  he  well  demean  himielf  in  the 

^  [  5^0  J  office.  Now,  *  MY  LORD,  tms  I  take  plainly  to  be  an  eftate  for 
life;  for  if  any  judicial  or  minifterial  office  he  granted  to  any  man 
to  hold,  fo  long  as  he  behaves  himfelf  well  in  the  office,  that  is  an 
eftate  for  life,  unleis  he  lofe  it  for  mifbehaviour.  So  was  &if 
John  Waller's  cafe^  (a)  as  to  the  office  of  chief  baron  of  the 
exchequer ;  and  fo  was  Jtiftice  Archer^  $  cafe  b)  in  the  time  of  king 
Char  Us  the  fecond*  He  was  made  a  judge  of  the  Common  Pleas 
fuam  diufe  bene  gejferit^  and  though  he  was  difplaced  as  far  as  they 
could,  yet  he  continued  judge  of  that  court  to  the  time  of  his 
death ;  and  his  name  was  ufed  in  all  the  fines  and  other  records  of 
the  court :  and  fo  it  is  in  all  cafes  of  grants  from  the  king,  or  from 
any  other  perfon.  And  then  with  your  favour,  my  ix)RJ>,  this 
fiatute  of  ffllliam  and  A&ry  appointing  that  the  cu/ios  rvtuknan 
(ball  be  made  according  to  the  provifion  of  37  Hen.  8.  r.  i.  but  the 
cleric  of  the  peace  fhall  remain  clerk,  as  long  as  he  well  demeans 
himfelf  in  his  office ;  that  is  a  quite  different  limitation  firom  that 
other  ftatute  of  37  Hen.  8.  c.  I.  and  the  only  qualification  of  his  efbte 
in  the  office,  is  by  the  words  of  this  ftatute,  during  good  bdiaviour; 
and  that  is  an  eftate  for  life,  uidefs  his  mifbehaviour  in  his  office : 
and  from  thence  I  am  fure  it  cannot  be  colleded,  as  out  of  die 
words  of  the  ftatute,  that  he  fhall  be  removable  by  the  cmjhsj  or 
by  the  removal  of  the  cuflos^  or  by  any  body  elfe,  but  for  mijbehavi- 
'our.  My  lord,  I  conceive  they  \^ill  find  it  as  hard  to  make  out 
any  fuch  inference  from  the  intention  of  this  a&  of  parliament^ 
from  the  words  that  he  fhall  be  removeable  any  ways  but  for  mif- 
demeanor :  I  confels  it  will  be  hard  by  an  implacit  intention  to 
think,  that  when  the  ftatute  fays  he  fhall  continue  fo  long  as  he  de- 
means hiiulclf  well,  which  gives  him  an  efhite  for  life,  any  collateral 
words  fhould  take  tiiat  eliaie  out  of  him,  and  make,  him  to  hold 
his  office  no  longer  ti'ian  the  cuftoi  continues  cujlos.  But,  my  lord, 
I  take  it  with  fubiriflion,  from  the  whole  frame  of  this  ftatute,  it 
is  plain  the  parliament  did  not  intend  to  reftore  the  ftatute  of  37 
Hen.  8.  r.  i.  in  all  points,  but  did  intend  to  new  mould  this  office 
of  the  clerk  of  the  peace,  in  another,  and  a  very  different  manner, 
than  as  it  ftood  by  that  ftatute  i  for  if  they  had  intended  the  other, 
there  had  need  been  done  no  more  thrn  to  have  repealed  the  fhitute 
of  3  &  4  Euw.  6.  c,  I.  and  then  all  hud  been  as  it  was  before;  but 
that  they  have  not  done :  for  they  have  indeed  made  the  cuftos  roiu^^ 
lorum  to  be  as  he  was  before,  by  that  ftatute ;  but  the  words  con- 

•  r  c  I  1  ^^*''^^"o  ^^^  clerklhip  of  the  peace  are  quite  otherwifc  than  the 
•"  ^'  J  words  in  die  ftatute.  This  ♦  ftatute  of  fViUiam  and  Mary  differs 
in  many  things  firom  bodi  our  former  ftatutes. 

First,  In  the  words  that  have  been  mentioned  how  long  he 

W  (^) 
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ihall  remain  in  his  office,  fo  long  only  as  he  fhall  demean  himfelf     Harcoui:^ 
well  in  it,  that  is,  fimply  and  abfolutely,  without  dependence  upon         ^'^^ 
the  cufiosy  or  upon  his  removal  out  of  his  office.     Secondly,  It 
differs  in  the  manner  of  putting  him  out,  that  is  by  complaint  to 
the  juftices  in  feffions,  and  that  in  writing,  and  that  proved  before 
them ;  and  then  they  upon  the  proof  may  fufpend  or  difcharge. 
Now  thefe  circumftances  were  not  neceflary  before ;  for  if  the  clerk 
of  the  peace  had  committed  a  mifdemeanor,  having  but  an  uncer- 
tain intereft  in  his  otHce,  he  might  be  removed  without  complaint 
in  writing  ;  the  cu/ios  might  have  put  him  out  by  word  of  mouth, 
as  the  cafe  is  in  Dyer^  .114.  k  which  I  take  tb  be  a  &r  ftronger 
cafe  than  this ;  the  Lord  Chief  Justice  of  the  Common  Pleas, 
by  the  opinion  of  the  whole  court,  difcharged  raux  a  philizer  for 
mifdemeanor  in  his  office,  and  fwore  in  another  ;  but  there  was  no 
record  of  this  difcharge  made  upon  the  roll,  nor  Faux  called  to 
anfwer,  according  to  law,  and  there  it  is  refolved  a  good"  difcharge 
notwithftanding :    and   fure    the  juftices    of  peace  might  much 
more  eafily  difcharge  the  cl^rk  of  the  peace,  if  he  had  fo  uncertain 
an  intereft ;  but  now  this  law  requires  that  the   complaint  muft 
be  in  writing,  and  proved,  which  argues  that  they  thought  he  had 
fuch  an  intereft   in   his   office,    that  he  was  not  (lightly  to   be 
ouftedof  it.     And  then,  my  lord,  when  he  is  put  out,  it  differs 
in  this  too,  that  the  juftices  of  the  peace  may  now  appoint  a  clerk 
of  the  peace  by  this  ftatute,  if  the  cuftos  negleft  to  name  one  before 
the  next  feffions :  it  is  true,  it  is  not  (aid   for  how  long  he  (hall 
hold  the  place  whom  the  juftices  put  in,  that  is  not  material  to  our 
cafe  at  prefent :  but  I  think  upon  the  whole  face  of  the  aft  he  (hould 
have  the  fame  eftatc  in  his  office,  as  he  had  who  was  put  in  by 
the  czi/iosy  becaufe  it  is  (aid  he  (hall  be  liable  and  fubjeft  to  the  (ama 
penalties  and  conditions  before-mentioned,  and  to  be  removed  and 
difcharged  in  the  fame  manner ;  and  if  the  cti/ios  had  not  named  a 
clerk,  and  the  juftices  had  put  in  one,  the  reafon  of  the  thing  argues 
he  muft  be  in  upon  the  fame  terms,  as  if  he  were  put  in  by  the 
cuftos,  upon  whofe  ncgleft  and  default  he  was  put  in  by  the  juuiccs. 
Another  difference  there  is  in  this  ftatute,  from  both  the  former ; 
and,  which  indeed,  is  a  fmgular  difference  from  other  offices  in 
the  law,  and  that  is,  he  muft  take  an  oath  before  he  enter  upon 
the  office,  tliat  he  neither  hath  given  or  will  give  any  thing  for  it; 
this  was  never  incumbent  upon  the  clerk  of  the  peace  *  befoie,  nor     •  [  5^31  ] 
upon  any  other  officer  of  the  law.     I  know  it  is  true,  the  ftatute  of 
Edward  the  ilxth,  where  provifion  is  made  againft  buying  and  felling 
of  offices  relating  to  adminiftration  ofjuftice,  puts  difability  up6n 
him  that  grants  the  place,  and  upon  the  party  that  is  let  in.     But 
this  ftatute  docs  not  only  do  fo,  but  it  gives  the  forfeiture  of  double 
what  was  given  and  received,  which  is  beyond  what  any  law  hath 
done  in  this  kind  before.     From  all  which,  my  lord,  1  conclude 
that  it  appears  that  the  intention  of  the  parliament  was  by  this  aft, 
to  new-mould  the  office,  and  put  it  in  oilier  circumftances  than  it 
was  in  before ;  and  therefore  I  take  it,  my  bufinefs  is  to  keep  clofc 
to  this  ftatute;  and  if  I  (hould  go  about  to  enquire  into  the  ori« 
^inal  of  the  other  office  of  cu/los  rotulorumy  I  (hould  atnbulare  ih 
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Haecovet  t^nehrisy  diat  is,  I  (hould  attempt  to  do  a  thing  I  (hould  be  abfe 
ff^^  to  make  very  little  of.  He  has  been  a  very  ancient  officer,  andf 
of  confiderable  power  in  the  country ;  he  keeps  the  records  of  the 
Crown  in  the  county,  and  draws  up  in'd]4Shnents :  this  court  has 
taken  notice  of  him  as  a  known  officer,  and  I  know  diis  court 
has  fined  him  for  faults  in  his  office ;  be  is  afi  officer  known  in  the 
law,  and  a  miiiifter  of  common  iuflice  to  the  nation  in  the  countrjr. 
And  therefore  I  think,  widi  fubmiffion,  the  parliament's  meaning 
was  to  fettle  this  office,  fo  that  he  (hould  not  come  in  by  corrup- 
tion, and  that  he  (hould  have  encouragement  to  demean  himfelf 
well  when  he  doth  come  in.  The  a6l  hath  not  fo  carefully  pro- 
vided for  the  cu/fos  himfelf,  which  they  thought  honorary  and  titu- 
lar, and  not  fo  nearly  intercfled  in  the  miniftration  of  juftice  to  the 
nation,  and  therefore  he  may  be  in  and  out  at  the  king'^s  pleafure; 
but  they  take  care  that  the  clerk  of  the  peace,  who  is  a  minifter  of 
juftice,  (hould  have  a  more  fixed  efbte  in  his  office,  and  have  ef- 
tablifhed  particular  qualifications  for  him.  I  cannot  (ay  how  it  was 
before  the  ftatute  of  37  Hen.  8.  r.  i.  but  I  can  (ay  that  it  was 

irranted  for  life  before  that  ftatute ;  for  the  ftatute  itfelf  bys  fo,  and 
ets  it  forth  for  a  grievance,  that  fure  muft  be  that  it  was  granted 
tounfkilfiil  perfonsfor  life,  or  elfe  the  mere  grant  for  life  is  a  ftrange 
kind  of  grievance,  and  it  is  a  grievance  if  it  be  one  that  runs  through 
the  whole  common  law,  as  to  minifterial  offices ;  for  all  the  offices 
in  this  court,  in  the  Chamery^  in  the  Exchequerj  in  the  Cmanvt 
Pleas^  and  generally  all  over  the  kingdom  relating  to  the  admini- 
ftration  of  juftice,  and  even  the  judges  themfelves  are  officers  for 
life;  and  why  there  (hould  be  more  of  a  grievance  in  this  cafe  dian 
*  I  5*3  J  in  theirs,  •  1  do  not  fee  j  in  general  they  are  all  for  life,  though 
fome  few  particular  ones  may  be  excepted  indeed.  And,  my  lordy 
though  I  cannot  fay  this  place  was  ever  granted  anciently  fo,  for 
tliey  v/ill  tell  me  there  was  a  time  when  there  were  no  juftices  of 
the  peace ;  and  this  being  their  clerk,  there  was  a  time  when  there 
was  no  clerk  of  the  peace ;  yet  I  can  tell,  that  before  there  were 
juJUces  of  the  peacc^  there  were  conjervators  of  the  peace^  and  it  is 
like  they  had  their  clerk  in  their  courts  to  do  their  bufincfs  for  themy 
and  keep  the  records,  and  it  is  likely  this  officer  v^'as  in  imitation  of 
that.  But  I  cannot  directly  tell  how  things  might  be,  for  this  matter 
is  all  in  nubibus.  But  I  can  fay,  my  lord,  if  the  clerklhipof  the  peace 
was  not  granted  for  life  before,  I  tliink  it  had  been  better  it  had  been 
fo,  and  will  be  better  now  if  it  be  fo,  and  not  leave  it  as  an  uncer- 
tain intereft :  and  I  think  I  am  juftified  in  this  opinion  by  the  prac- 
tice of  the  whole  bw ;  for  furely  the  law  would  not  admit  that 
generally  the  offices  of  juftice  (hould  be  granted  for  life,  if  it  had 
not  thought  that  it  was  better  they  (hould  be  fo,  and  certainly  JC 
is  better  they  (hould  be  fo,  and  that  too  in  many  refpefts.  First^ 
It  is  better  for  the  office,  for  if  the  party  be  in  for  life,  he  will  take 
more  care  to  colleft  the  beft  precedents  for  drawing  up  indictments 
and  other  records  for  the  management  of  an  office  wherein  he  is  to 
fpend  his  whole  life.  And  I  conceive  it  is  better  for  the  officer,  fot 
he  will  have  the  more  encouragement  to  do  what  belongs  to  the 
dutv  of  the  office  wbon  h^  knows  he  ha$  a  fixed  eftate  in  his  office. 
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and  that  will  make  him  look  very  carefully  to  the  rights  of  the  ofEce.    Har court 
And  I  likewife  conceive  it    is  better  for  all  the  fubjefe  that  it  p*^' 

fhould  be  fo ;  for  they  may  well  expeft  to  have  juftice  better  done  by 
a  man  who  is  bound  to  it  upon  the  penalty  of  forfeiting  a  place  tliat 
he  has  for  his  life,  if  he  behave  himfelf  well  in  it,  than  by  a  man  who 
may  expedl  to  be  turned  out  every  day,  or  for  a  flight  occalion  ;  for 
it  is  all  one  to  him  whether  he  behave  himfelf  well  or  ill  in  a  place 
he  cannot  promife  himfelf  any  enjoyment  of,  though  he  behave  him- 
felf never  fo  well;  and  fo  there  may  be  more  damage  or  injury  from 
fuch  an  one,  than  from  one  that  has  a  fixed  eftate  in  his  office. 
With  your  lordfhip's  favour,  I  fay  it  is  no  hurt  to  any  body  that 
it  fliould  be  an  office  for  life,  for  it  has  an  annexed  condition  to  be 
forfeited  upon   mifdemeanour,  and  this  has  been  a  condition  and 
provifion  annexed  by  the  law  to  all  offices,  they  being  trufts,  and 
mifdemeanours  in  the  office  is  a  breach  of  truft.     And  *  truly  I    *  [  514  j 
think  it  is  worfe  for  no  body,  but  for  thofe  that  have  the  placing  and 
difplacing  at  their  pleafure ;  bccaufe  they  cannot  bind  them  to  fuch 
obfervance  and  obedience  to  them,  as  if  they  had  a  power  to  turn 
them  out  if  they  would  not  do  what  they  might  have  a  mind  to 
have  them  do ;  it  is  injurious  in  no  other  refpedt  whatfoever ;  and  I 
think  that  will  not  be  thought  a  public  mifchief.    I  conceive  this 
might  be  fo  ne  reafon  for  the  making  this  new  zA ;  for  the  parlia- 
ment might  obferve  that  fome  years  before  there  had  been  great 
changing  of  offices  that  ufually  were  for  life  into  offices  quamdiu 
placuerit'y  this  is  very  well  known  in  JVeJimitiJler  Hall;  and  I  did 
know  fome  of  them  myfelf,  particularly  the  judges  of  the  courts  of 
common  law,  for  I  myfelf  (among  others)  loft  my  judge's  place  by 
it,  and  this  might  be  the  reafon  why  the  parliament  put  this  oatn 
upon  the  clerk  of  the  peace,  "  that  neither  direSly  or  indireSly  he 
**  had  given,  or  would  have  given  any  thing  for  the  place."  it  is  pof- 
fible  they  might  take  notice  that  the  ufual  way  was  to  apply  to  the 
fecretary  in  chancery  for  clerkfhips  of  the  peace,  and  when  the  bar- 
gain was  made  that  fuch  an  one  fhould  be  clerk  of  the  peace,  giving 
uich  a  gratuity,  then  fuch  a  one  was  to  be  made  f«/?w,  as  would 
make  this  man  clerk  of  the  peace  ;  and  fo  the  cujiodes  rotulorum  were 
changed  many  times,  and  at  one  time  altogether,  when  fuch  appli- 
cation was  made,  fo  that  in  efFcft  the  clerk  firft  made  the  cujlos^  and 
then  the  cujloi  the  clerk;  for  the  clerk  gave  the  fecretary  a  gratuity, 
and  then  he  was  to  be  clerk,  and  fuch  a  one  made  cuftos  as  would 
make  him  clerk.     I  apprehend  this  may  be  taken  notice  of  by  the 
parliament,  it  being  fo  much  in  ufe  before,  and  therefore  is  there  fo 
ilrift  an  oath  impofed  upon  this  office  as  never  was  before,  nor  is 
now^pon  any  other  office.     My  lord,  if  the  parliament  had  fuch 
thoughts  as  thefe  are,  which  fhould  be  the  reafons  of  new  moulding 
this  office  as  I  conceive  this  aft  does,  then  I  cannot  apprehend  that 
they  would  intend  to  make  him  removeable  at  will,  but  give  him  fo 
fixed  an  eftate  in  his  office,   as  fhould  encourage  him  to  behave 
himfelf  well  in  it.     So  that,  fince  neither  the  words  of  this  aft,  nor 
the  intent  of  it  are  fufficient  grounds  for  inferring  the  clerk's  being 
removable  for  any  thing  but  mifdemeanour,  I  humbly  hope  your 
lordfhip  will  think  be  \%  not  fp.    My  lord,  a$  for  the  defendant 
Vol.  !•  K  k  Mr. 
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HAncouRf      Jifr.  Foxy  I  conceive,  as  I  (iiid,  that  he  is  not  clerk  of  the  peace,  kf 

Fox.  ^^^  ftatute  of  JViUiam  and  Mary  fays  "  he  (Hall  execute  the  office,  and 

"  take  the  fees  for  fo  long  time  only  as  he  fhall  behave  himfclf  well 

*  [515  ]  "  in  it;"  but*  the  defendant  is  made  clerk  according  to  the  words  of 
the  ftatute  of  Henry  the  eighth,  which  are  quite  otherwife  than  thofc 
of  this  ftatute ;  and  this  being  the  lafl:  law  is  to  take  place :  fo  that 
I  think  he  is  not  made  clerk  of  the  p  ace  at  all,  and  fo  not  intitled 
to  the  fees  of  the  office ;  but  the  plaintiff  is  clerk  of  the  peace, 
and  has  a  right  to  the  fees  ;  and  therefore  I  pray  your  judgment  for 
him. 

♦  [  516  ]         ♦  On  this  day,  Friday,  30  June^  1693,  THE  Court  delivered 

their  opinions  in  this  cviuk  feriatim, 

Trin'ty  Term,         Eyres  Jufltce.     This  is  an   indebitatus  afump^t  for  forty  fhiU 
5        *f     "y-  lings.     Upon  non  ajjitmpfit  plcad(;d,  the  jury  find  a   fpecial  verdid. 
They  find  the  aft  of  37  Hen,   8.  r.   i.  and  feveral  claufes  of  it 
concerning  the  cujios  rotulorum^  and  clerk  of  the  peace -y  and  they 
alfo  find  that  the  aft  of  the  firft  of  this  king  and  queen  about  the 
commiffioners  for  the  great  feal,  and  feveral  claufes  of  that  aft,  re- 
lating alfo  to  thofe  offices  of  cvjhs  rotulorumj  and  clerk  of  the  peace. 
S.  C.  Ante, 426.  Then' they  find  that  after  the  making  that  laft  aft,  the  Ear!  of  Clare 
506.  ^^5  jyiy  conftituted  cujiai  rotulorum  of  the  county  of  ATtddlefex^  and 

afterwards  he  did  by  writing  under  his  hand  and  (cal,  which  the  jury 
find  in  hac  verba^  appoint  the  plaintiflF  to  be  clerk  of  the  peace  for 
the  county,  to  hold  and  execute  that  office  by  himfelf,  or  his  fuffi- 
cient  deputy,  for  fo  long  time  as  the  plaintiff  ftiould  well  demean 
himfelf  therein ;  and  they  likcwife  find  that  the  plaintiff  at  the  time 
when  he  was  named  to  this  office,  was  a  perfon  refident  within  th« 

*  [  5*7  J     county,  and  capable  of  the  place;  and  afterwards  •  at  a  feffions  held 

for  the  county,  the  plaintiff  was  duly  admitted  to  the  office,  and 
duly  exercifed  the  fame.  They  further  find,  that  on  the  5th  of 
February^  in  the  third  year  oi  this  king  and  queen,  the  Eorl  cf 
Qare  was  removed  from  being  cujlos  rttulorum^  and  the  Earl  cf 
Bedford  was  duly  conftituted  cu/los^  and  he  by  writing  under  his 
hand  and  feal,  found  likewifc  in  hac  verba^  named  and  conftituted  the 
defendant  to  be  clerk  of  the  peace,  to  hold  and  excrcife  the  office 
during  fuch  time  as  he  fliould  remain  cuflos^  the  defendant  demean- 
ing hir^fclf  well  therein ;  and  that  the  defendant  afterwards,  at  a 
quarter  feffions  for  this  county  was  duly  admitted  into  the  office,  and 
during  the  time  that  he  had  and  executed  the  office,  did  receive  fees 
belonging  to  the  office  of  clerk  of  the  peace,  to  the  value  of  five 
fhillings;  and  if  upon  the  whole  matter  the  court  does  adjudgi  the 
defendant  did  affume  upon  himfelf  to  pay  this  money,  they  find  for 
the  plaintiff;  if  otherwife,  they  find  for  the  defendant.  And  upon 
this  fpecial  verdift  I  am  of  opinion  judgment  ought  to  be  given  for 
the  plaintiff. — I  fliall  not  ground  myfelf  in  giving  this  judgment 
upon  that  which  was  much  infifted  upon  at  the  barj  that  it  was  pbin 
within  this  fpecial  verdift,  that  however  it  happened  as  to  the  plain- 
tiff, the  defendant  could  have  no  title  to  diis  office,  becaufe  his  ap- 
poinunent  does  not  purfue  the  words  of  that  laft  aft,  it  being  only 
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^  for  fo  long  time  as  the  Earl  of  Bedford  remained  cujios ;"  for  I  take    Harcou*  t 
it,  the  plaintiff  muft  recover  by  the  ftrength  of  his  own  title,  and  j^^. 

not  by  the  weaicnefs  of  the  defendant's  title ;  but  withal  I  am  of 
opinion,  that  notwithftanding  that  limitation  in  the  defendant's  grant^ 
if  the  plaintift'  was  not  ftill  clerk  of  the  peace,  the  defendant  would  be 
clerk  of  the  peace  within  this  a<ft  of  parliament ;  for  I  take  it,  the 
€ufto5  rotulorum  has  only  a  power  to  nominate,  and  when  once  the 
clerk  is  in  his  eftate  in  the  office,  he  is  fettled  by  the  ftatute,  and  not 
by  the  limitation  in  the  grant ;  and  it  is  like  the  cafe  in  Djer  153.  h. 
The  cafe  of  the  regiftcr  of  the  admiralty  which  was  granted  to  two^ 
and  the  longer  liver  of  them  ;  whereas  the  cuftom  alledged  was  of  a 
fmgle  perfon,  and  there  it  was  much  infifted  upon  that  this  was  an 
ill  limitation,  and  that  (hould  avoid  the  grant ;  but  it  was  held 
otherwife,  and  that  the  intereft  is  by  the  cuftom,  and  not  by  the 
limitation ;  and  fo  tliere  it  is  plain,  though  it  be  an  ill  limitation 
and  nomination  that  would  not  avoid  the  defendant's  title  to  the 
office,  he  being  in  by  the  ftatute,  and  the  cuJlos  having  nothing  but 
the  nomination  thereof,  that  objedlion,  I  think  has  nothing  in  it* 
But  •  that  which  I  found  my  judgment  upon  is,  that  the  plaintiff  *  [  Si*  J 
does  continue  ftill  clerk  of  the  peace,  notwithftanding  that  the 
Earl  of  Clare  is  removed  from  being  cujloi  rotulorum.  We  are,  I  muft 
confers,  much  in  the  dark  as  to  tiie  beginning  of  the  office  of  clerk 
of  the  peace,  and  as  to  what  eftate  and  term  he  had  in  the  office 
anciently ;  that  no  where  appears  further  than  what  may  be  collcdtcd 
out  of  the  preamble  of  the  ftatute  of  37  Hen,  8.  f.  i.  which  does 
j-ecite  "  that  till  then,  of  late,  the  cuJIos  rotulorunfhzA  the  nomination 
^  of  clerk  of  the  peace,  as  the  chancellor  or  keeper  had  of  the  cuJlos^ 
"  and  that  feveral  unlearned  men  had  then  for  feveral  late  years,  got 
**  grants  of  this  office  for  their  lives,"  which  being  recited  thereto  be 
mifchievous,  to  reform  it,  it  is  enacted  «'  that  the  cujios  {hall  be 
**  appointed  by  the  king,  and  then  he  toappoint  the  clerk  of  the  peace," 
which  clerk  of  the  peace  was,  by  exprefe  limitation  of  that  a6l,  to' 
hold  the  office  •**  for  fo  long  time  as  the  other  remained  cujios^  fo  as  he 
**  demeaned  himfelfhoneftly in  the  office,"  "which  office,"  itprovides, 
"  the  clerk  may  execute  by  himfelf  or  his  deputy,  fo  as  that  deputy  be 
**  admitted  by  the  cujios^  and  be  fufficient  to  execute  the  office."  By 
this  ftatute,  to  remedy  the  mifchiefs  complained  of  in  the  aft,  the 
clerk  of  the  peace  is  put  wholly  under  the  power  of  the  cujios  rotu^ 
lorum,  having  his  creation  from  him,  and  a  power  to  make  a  deputy 
by  his  approbation  and  his  duration  with  hfm,  being  to .  continue 
with  him  in  the  office  fo  long  as  the  other  continued  cufios^  behav- 
ing himfelf  well,  and  the  words  **  unlefs  difplaced  by  the  cuftos^^  I  take 
it,  are  to  be  interpreted  for  mfdimeanour ;  which  I  take  it  by  this 
ad  the  cujios  might  do,  and  the  feffions  of  the  peace  had  no  power 
ts  difplace  him  of  all ;  for  though  they,  being  the  court  where  he 
was  an  officer,  might  fufpend  him  for  mifdemeanour,  yet  they  could 
not  deprive  him  of  his  office,  but  he  might  ftill  continue  in  the  office 
though  fufpended  from  execution ;  for  the  words,  ^^  fo  that  the  (aid 
**  clerk  demean  himfelf  in  the  (aid  office  juftly  and  honeftly"  in  this 
^  were  added  to  abridge  the  eftate  of  the  clerk  of  the  peace  in 
ki3  office^  and  to  enlarge  the  power  of  the  cu/los  rotulorum^  and  to 
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give  him  that  created  him  a  power  to  difplace  him  for  mifdemea* 
nour,  and  not  to  fet  up  a  jurifdidion  in  others.  From  all  which 
parts  of  this  a£^  fo  penned,  I  think  it  mud  be  obvious  to  every 
man's  underilanding,  that  this  ac^  was  but  declarative  of  what 
was  the  law  before  the  making  of  the  2l&  ;  and  the  chief  thing 
defigned  in  it  was,  that  the  office  of  the  clerk  of  the  ♦  peace  (houlii 
be  filled  and  executed  by  a  learned,  able,  honed  perfon  ;  and  the  bed 
means  to  effe£l  this  end  the  parliament  thought  to  be  by  putting 
the  clerk  of  the  peace  wholly  under  the  power  of  the  cu/ios  rettili- 
rum  in  the  feveral  refpe(5fe  that  have  been  mentioned.  And  matters 
fo  danding  upon  the  datute  of  37  Hen,  8.  c.  1.  at  the  time  of  the 
making  this  lad  ad,  which  makes  thj  qucdion  before  us  in  this  cafe; 
and  the  end  dcfiened  by  that  datute  of  37  Hen.  8.  f .  i.  not  being 
fo  well  eftededby  the  means  therein  prefcribed,  the  parliament  by 
this  aft,  intending  the  fame  thing,  viz,  to  have  the  office  filled  by  a 
perfon  every  way  fit  to  difcharge  tlic  duty  of  it,  defigned  to  procure 
the  performance  of  this  intention  by  quite  different  means  from 
thofe  in  the  former  datute,  as  by  taking  the  clerk  of  the  peace 
wholly  out  of  the  power  of  the  f^/w,  fave  only  the  nomination  and 
fubjcding  him  v/hcn  named  to  another  jurifdi<5lion,  ihat  is,  to  the 
feflions  of  the  peace  to  which  he  was  properly  an  attendant.  And 
that  this  was  the  intention  of  the  a£^,  appears  from  the  feveral  parts 
of  it,  as  particularly  the  cujios  rotulorunCs  nomination  is  abridged  to 
a  perfon  refiding  within  the  county,  and  care  is  taken  that  he  (hall 
not  be  put  in  for  money,  and  that  luch  edate  as  Ke  has  in  Ac 
office,  fball  be  only  upon  good  behaviour ;  which  behaviour  fliall 
be  under  the  infpewion  of  the  court  of  feffions  to  which  he  is  an  offi- 
cer, and  that  for  the  means  of  obtaining  the  ends  which  they  de- 
figned, was  by  putting  him  wholly  under  the  power  of  the  court  of 
feffions,  is  plain,  by  their  giving  the  cujios  the  bare  nomination, 
and  giving  the  feffions  the  power  of  fufpending  and  difcharging,  and 
in  giving  the  clerk  of  the  peace  another  eiiate  in  his  office, 
than  that  depending  upon  the  cuJloi*s  edate  in  his  office,  which  1 
think  will  not  be  denied  is  done  whatfoever  edate  that  proves  to 
be  in  law,  and  by  giving  him  a  power  to  make  a  deputy  without 
the  approbation  of  the  cujloi^  which  he  could  not  do  before  ;  for  as 
my  Lord  Coke  fays  in  Lincoln  College  cafe^  [c)  "  the  office  of  a 
''  good  expofitor  of  an  adl  of  parliament,  is  to  make  condrudtion  upon 
*'  all  the  parts  together,  and  not  of  one  part  only  by  itfelf,"  and  fi-om 
the  feveral  parts  of  this  act  taken  together,  I  think  it  will  not  be 
denied  but  this  was  the  intent  of  parliament ;  and  this,  the  remedy, 
provided  they  defigned  to  have  the  clerk  of  the  peace's  office  wdi 
fupplied,  and  it  being  one  branch  of  this  remedy  prefcribed  by  the 
a(^,  that  is  of  taking  him  out  of  the  power  of  the  cujhs^  to  wit, 
the  giving  him  a  didindl  edate  in  the  office  from  the  office  of  the 
cujlosy  the  words  of  the  aift  herein  are  certainly  to  be  condrued  mod 
favourably  to  anfwer  the  intent  of  the  law  makers,  and  they  arc  to  • 
•  have  the  larged  condrudion  that  they  can  bear,  in  order  to  ad- 
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Tance  that  intent.     And  I  do  think,  that  without  any  {trained  con-    Harcourt 
ftrui^ion,  both  by  the  intent  of  the  law  makers  and  the  words  of  '^* 

the  aft,  there  is  plainly  given  to  the  clerk  of  the  peace  an  eftate  for  ***" 

life  in  his  office  determinable  upon  his  good  behaviour ;  for  the  ex- 
prefs  words  of  the  aft  are,  "  to  execute  the  fame  by  himfelf,  or 
*'  his  fufHcient  deputy,  for  fo  long  time  only  as  he  fliall  well  dc- 
**  mean  himfdfin  the  office;"  which  words  in  lands  and  tenements, 
as  well  as  in  offices,  requifite  circuinflances  and  ceremonies  being 
performed,   as  it  is  fiid  3  ////?.  42,  is  an  eftate  for  life  determinable 
upon  tj»e  good  behaviour  of  the  party.     And  truly  I  take  it,  the 
expreis  limitation  in  this  acl  is  an  exclufion  of  the  former  eftate  of 
th^  clerk  of  the  peace  in  his  office,  which  was  only  fo  long  as  the 
^ujioi  continued  in  his  office  according  to  the  rule  in  law,  "  ex^ 
preffio  unius  eft  exclufio  alterius  ;*'  and  this  claufe  in  the  aft  is  a 
fubftantial  ena6Vmg  claufe  no  way  relating  to  the  ftatute  o^  Henry  the 
eighth.     And  as  to  die  clerk  of  the  peace,  his  eftate  thereby  limited 
fecms  to  be  as  it  were  introduftive  of  a  new  law;  and  though  the 
words  are  penned  in  the  affirmative,  yet  they  do  imply  a  negative, 
that  he  (hall  have  this  eftate  in  his  office,  and  no  other.     Whether  a 
fubfcquent  ftatute  affirmative  is  a  repeal  of  a  former  ftatute  made 
concerning  the  fame  matter,  is  a  large  field  to  walk  in,  and  no  way 
pertinent  to  this  cafe;  for  all  thofe  ftatutes  depend  upon  the  penning  ; 
and  the  intent  of  the  makers  muft  be  collefted  out  of  the  words, 
how  far  they  meant  to  repeal  or  confirm  ;  and  therefore  leaving  that 
confidcration,  I  fhall  rather  betake  myfclf  to  that  which  is  more 
pertinent  to  our  purpofe ;  which  is,  that  ftatutes  introduftive  of  a 
new  law  penned  in  the  affirmative,  do  always  repeal  former  ftatutes 
concerning  the  fame  matter,  as  implying  a  negative';  and  if  this  be  a 
new  eftate  in  this  office  created  by  this  aft  of  parliament,  as  plainly 
it  is,  it  being  different  from  that  which  was  the  former  eftate  by 
the  ftatute  of  Henry  the  eighth,  I  take  it,  this  ftatute  introducing 
a  nev/  law  being  in  the  affirmative,  does  plainly  imply  a  negative. 
Now  that  affirmative  ftatutes  introduftive  of  a  new  law,  do  imply  n  co.  6f. 
a  negative,  I  rely  upon  the  cafe  of  ff^tihwen  v.  Baldwin^  1  Sid,  4lnft.  41- 
55.  and  Plowd,  Com,   113.  k  Townfend's  cafe'y  where  you  may  fee  ^^-^^y-  ^^o- 
a  great  dciJ  of  this  learning   plainly  laid   down  to   this   purpofe. 
And  *  if  this  be  not  fo  conftrued,  you  may  as  well   fay  this  very    ^  r    ^21    1 
claufe,  "  that  the  cujios  fhall  name  one  refiding  in  the  county,"  does        '' 
not  imply  a  negative,  that  he  fhall  not  name  a  foreigner ;  as  the  claufe 
which  creates  the  clerk's  eftate  in  th'j  office,  does  not  imply  a  ne- 
gative, that  he  fhall  have  no  other  but  that.     Befides,  I  think  it  will 
not  be  denied,  but  that  th'e  clerk  of  die  peace  that  is  named  by  the 
juftices  upon  default  of  the  cuftos  nominating,  fliall  have  an  eftate 
for  life  in  his  office,  for  then  it  is  introduftive  unqueftionably  of  a 
new  law,  for  the  juftices  had  no  fuch  power  before;  and  in  that 
cafe,  if  the  words  had  been,  "  that  he  fliall  execute  the  office  for 
**  fo  long  time  only  as  he  fhall  demean  himfelf  well   in  it,"  who 
will  deny  that  to  have  been  an  eftate  for  life  ?     But  though  the 
words  are  not  fo,  yet  I  take  it,  the  ftatute  has  done  the  fame  thing ; 
for  when  he  gives  the  juftices  power  to  nominate  in  default  of  a 
nomination  by  the  aijhs^  and  fays,  one  fo  nominated  fliall  have  the 
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Hakcovbt  office  "  under  the  (amc  limitation?  and  provifoes  as  are  before  meo* 
j'^'^  ^  tioned  in  this  a£l ;"  it  is  plain,  there  is  no  limitation  in  the  aid,  but 
only  diat  he  (hall  hold  it  for  (o  long  time  as  he  demeans  himfelf  weQ 
in  it:  then  the  provifo  being  added  to  die  other  daufe,  it  is  as 
much  as  if  die  limitation  had  been  in  that  cbuie.  Now,  if  the 
pariianient  did  intend  that  the  clerk  put  in  by  the  juitices  (hould  have 
an  eftate  for  life  in  his  office,  then  furely  they  did  not  intend  the 
clerk  that  is  put  in  by  the  cl/^gs  (hould  nave  a  le&  or  a  greater,  or 
other  eftate  than  the  clerk  put  in  by  the  juftices.  Therefore  upon 
this  zA  being  thus  penned,  and  thus  com^rued  as  I  take  it  it  ouy^ 
to  be  for  the  reaibns  that  I  have  mentioned,  I  do  conceive  that  the 
plaintiff  continues  clerk  of  the  peace,  notwithftanding  the  renx>val 
of  my  Lord  of  Qare  from  being  cuftos  retulorum,  and  that  he  is  wdl 
entitled  to  receive  this  five  ihiliiijgs  received  by  the  defendant  out 
of  the  fees  of  the  office  :  and  therefore  I  think  judgment  ought  to 
be  given  for  the  plaintiff. 

Gregory  Jufiice.    This  is  an  afiion  on  the  cafe,  wherein  the 
jury  find  a  fpecial  verdid,  which  I  (hall  not  need  to  repeat,  my 
EROTHER  Eyres  having  opened  it  at  large.     The  fole  queftion 
•  r  512  ]    upon  it  is,  whether  *  th.;  plaintiff  being  made  clerk  of  the  peace  of 
this  county,  by  the  Eari  of  Qare  when  he  was  cufloi  rotuhrttm^ 
doth  ft  ill  continue  clerk  of  the   peace,  notu'ithfbmding  the  Earl 
of  Qare  was  removed  and  the  Earl  of  Bedford  made  cujlos  rotuk- 
ruTTiy  who  hath  named   the  defendant  to  be  clerk  of  the   peace. 
And  the  doubt  is,  which  of  thefe  two  has  the  better  tide  to  this 
office.     The  matter  coir.es  in  queftion  upon  the  conftrudHon,  and 
comparing  together  of  two  ftatutes;  that  of  die  37  HtTt.  8.  r.  I. 
concerning  the  naming  of  the  cii/ics  and  clerk  of  the  peace,  and  the 
ftatute  of  the  firft  year  of  this  king  and  queen  about  enabling  the 
lords  commiffioners  of  the  great  foal,  to^  aiSl  as  lord  chancellor,  or 
lord  keeper.     I  was  not  in  court  the  laft  term  when  this  cafe  was 
argued  the  fecond  time,  therefore  I  fhall  not  take  upon  me  to  an- 
i'wtr  the  objections  that  were  made  on  either  fide;,  but  I  (hall  only 
apply  myfelf  to  confidcr  what  conftruftion  is  to  be  made  upon  the 
a6t  of  the  firft  of  this  king  and  queen,  and  how  far  it  either  confifts 
with,  or  is  repugnant  to,  the  former  ftatute.    And  indeed  I  do  agree 
with  my  brother,  that  the  plaintiff  has  a  good  title  to  the  office, 
and  ought  to  recover  the  fees.     First,  I  do  confider  what  altera- 
tions this  ftatute  has  made  from  the  former  ftatutes ;  and  there  I 
find, — Fir/ij  It  docs  in  a  fort  repeal  the  ftatute  of  3  &  4  Edw.  6. 
r.  J .  which  had  taken  the  nomination  of  the  cu/ios  rotulorum  out  of 
the  king,  as  it  was  fetded  by  37  Hen,  8.  t.  i.  and  placed  it  in  the 
lord  chancellor,  or  lord  keeper.     For  this  aiSt  doth  appoint,  that  the 
cu/los  rotulorum  fhould  be  named,  as  was  ordained  by  the  ftatute  of 
37  Hen.  8.  f.  I.  and  fo  the  nomination  comes  to  the  king  again. 
Secondly^  I  take  it,  this  ad  doth  abridge  the  power  of  the  cti/los^  as 
to  the  naming  of  the  clerk  of  the  peace  in  that  particular,  which 
is  not  in  the  other  ftatute,  that  whereas  before  the  cujlos  might  have 
named  any  man,  let  him  live  where  he  would,  to  be  clerk  of  the 
peace;  and  the  common  practice  was,  that,  neither  before  nor  aftet 
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the  nomination,  the  party  named  was  refidcnt  in  the  county,  but     Harcourt 
the  county  bufinefs  was  all  tranfacEled  by  a  deputy.     Now  it  is  J^' 

cna(9:ed,  "  that  the  cu/ios  rotulorum  fhall  appoint  one  refident  in  the 
*'  county,"  and  cannot  name  a  foreigner  refident  in  another  county, 
7hirdly^  •  It  doth   abridge  the  power  of  the  cujlos^  as  to  the  de-         t  5^3  J 
termination  of  the  clerk  of  the  peace's  office :  for  whereas  before 
he  was  removeable  for  mifdcmeanour  by  the  cujlos^  now  that  power 
is  transferred  to  the  juftices  of  the  peace  at  their  quarter  feffions: 
nay,  if,  after  he  is  removed  l?y  the  feffions,  the  cujhs  does  not  at  the 
next  feffions  nominate  one  to  be  clerk  of  the  peace,  it  takes,  for  that 
turn,  the  power  from  him  of  naming  a  clerk,  and  transfers  it  to  the 
quarter  feffions,  who  have  power  to  make  one  for  him.     So  that 
although  the  cuflos  be  to  be  named,  according  as  is  appointed  in  the 
ftatute  of  37  Hen.  8.  r.  i .  yet  he  is  not  to  exercife  the  fame  power 
which  that  ftatute  gave  him.     For  the  great  queftioa  now  is,  what 
alteration  this  latter  ftatute  has  made,  in  relation  to  the  clerk  of  the 
peace  and  his  office  ?     And  in  that  point  whether  the  ftatute  of  37 
Hen,  8.  f.  I.  and  this  of  the  firtt  of  this  king  and  queen,  are  con- 
fiftent  together;  and  I  take  it  they  are  not.     For  the  ftatute  of  37 
Hen,  8.  f .  I.  doth  give  the  clerk  of  the  peace  but  an  eftate  at  will 
m  this  office.     I  do  not  mean  at  the  will  of  the  f^w,  but  at  the 
king's  will  and  pleafure,  for  that  ftatute  fays  exprefsly  he  fliaU  conti- 
nue clerk,  as  long  as  the  cujios  continues  cujios ;  fo  that  though  he 
was  not  removeable  by  the  cuflos  rotulorum  at  his  will,  yet,  if  the  king 
named  a  new  cujios  rotulorum^  the  clerk  of  the  peace  was  determined, 
and  the  addition  of  thofe  words  "  if  he  fliall  fo  long  well  demean 
*^  himfelf  in  the  office"  fignify  nothing,  becaufe  they  are  annexed  to 
an  eftate  that  was  originally  but  at  will.     But  now  I  take  the 
ftatute  of  the  firft  of  this  king  and  queen  to  be  a  new  law,  as  to 
this  particular,  and  that  it  relates  not  to  the  former  act;  for  I  con- 
ceive that  by  this  a6t  the  clerk  of  the  peace  has  his  office  for  his 
life,  by  thefe  words,  "  to  have  and  enjoy  fo  long  as  he  fliall  well 
^  demean  himfelf  in  the  office."     If  thefe  words  had  been  annexed 
to  a  grant  of  any  other  office  in    Wejlminjler  Hally  without  all 
queftion  the  grantee  had  been  an  officer  for  life,  {d)     And  I  do  not 
fee  but  that  the  clerk  of  the  peace  being  an  officer  relating  to  the 
execution  of  the  law,  his  office  muft  be  governed  by  thofe  rules 
that  govern  other  officers  of  like  nature.     In  the  year  book,  2  Hen. 
7.  pL  I .  he  is  called  not  only  clericus  pacisy  but  attornatus  dotnini 
regisy  and  that  is  a  proper  office  for  him,  for  he  draws  the  ilFues  upon 
traverfes,  and  fo  was  as  attorney  in  that  court  for  the  king.     When 
once  the  cuJIos  has  named  him,  he  has  no  further  power  by  this 
aft  over  him,  but  he  is  in  by  virtue  of  the  ftatute;  and  ♦  I  take  it,     ♦  r  524  ] 
he  is  not  removeable  by  the  death,  or  removal  of  the  cu/hs  rotulo'^ 
ruTttj  any  more  than  any  other  officer  here  in  Weftminfter  Hall  is 
upon  the  death  or  removal  of  the  judge  that  placed  him  in;  for 
being  once  in  his  office,  the  law  fettles  him  there.     And  for  this 
word  "  only"  vi%,  *'  that  he  fliall  hold  the  office  fo  long  only  as  he 
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Haicourt      cc  ^ell  demeans  himfelf  in  the  office,"  I  cannot  think  that  inAaf 
Fox,  P^^^^  *^  fignifies  any  thing  more  properly  than  to  be  determining  of 

what  eftate  the  clerk  (hculd  have  in  his  office,  that  he  (hould  be  re- 
movable upcn  no  other  caufe.  The  word  "  only*'  in  another  office 
would  not  have  made  any  alteration  as  to  the  law,  and  I  cannot 
conceive  why  it  (hould  in  this.  If  the  meaning  of  the  law  makers 
had  been  other wiie,  they  would  have  referred  this  clerk  of  the 
peace  to  the  order  appointed  by  the  ftatute  of  37  Hen.  8.  f.  I.  as 
the  other  was.  But  this  is  a  diftin£t  enacting  claufe,  having  no  re- 
lation to  it  at  all.  An  J  that  this  fhouldbe  the  meaning  of  it,  feems 
to  me  to  appear  by  thofe  fubfequent  claufes  that  my  brodier  hadi 
obfcrved.  For  in  the  next  following  claufe,  which  impowers  Ac 
fcffions  to  remove  the  clerk  for  mifdemeanour,  and  to  name  another 
in  defiault  of  the  culios  his  nomination,  the  a6t  fayf,  "  that  he  who  is 
*'  nominated  by  the  juflicesfhall  hold  and  enjoy  the  office,*'  fpeaking 
indefinitely,  and  that,  I  take  it,  would  make  an  eftate  for  life.  But 
the  next  enfuing  claufe  makes  it  more  clear,  that  though  there  be 
no  exprefs  limitation  in  the  foregoing  claufe,  yet  it  faith  "  he  fhall 
^  be  fubjeft  to  the  fame  limitations,  forfeitures  and  conditions  as  are 
**  before  in  the  atSl  mentioned  and  exprefled."  Now  there  is  no  limi- 
tation of  his  eftate  in  his  office,  but  that  of  good  behaviour.  l*here- 
fore,  I  fay,  upon  the  whole  matter,  I  take  it,  that  the  plaintiff  being 
named  clerk  of  the  peace  by  the  Earl  of  Qare^  when  he  was  cufiss 
rotulorum^  had  by  that  an  eftate  for  life  in  his  office ;  and  I  ^e 
it  he  is  well  intitlcd  to  the  fees  of  the  office;  and  that  therefore  in 
this  rafe  the  plaintiff"  ought  to  have  his  judgment. 

DoLBEN  Jujlice.  Anvl  I  am  of  the  fame  opinion  that  the  plain- 
tiff ought  to  iiave  his  jutlgment.  I  do  agree  that  which  my  bro- 
ther Eyres  offered  at  iirft,  that  the  plamtiff  muft  make  himfelf 
a  title,  or  he  can  have  no  judgment;  he  is  not  to  depend  upon 
*  [  52s  J  the  vv-eakncf^  of  the  oefcndant's  title.*  And  I  think  the  plaintiff 
hath  a  good  title  lu  this  office;  and  that,  notwithftanding  the  re- 
moval of  the  Earl  of  Clare  from  the  office  of  cujhs  rotuloruntj  he 
yet  continues  {till  clerk  of  the  peace  of  this  county.  The  truth 
is  in  this  cafe,  it  cannot  be  exped'  d  that  much  ftiould  be  faid ;  all 
that  is  poiliblc  to  be  faid,  I  think,  my  brothers  have  fpokcn  already; 
for  it  ftand?  upon  thcfe  tv.o  ads  of  parliament,  and  if  you  will  take 
thefc  two  ads  of  parliament  into  confideration  (upon  readin**  of 
them,  and  weighing  the  fcveral  parts  and  claufes  in  them)  I  cannot 
but  think  any  man  will  agree  with  me  that  this  is  a  plain  cafe,  and 
truly  I  do  not  find  any  difficulty  at  all  in  it.  I  did  indeed  expe& 
the  counfel  for  the  defendant  in  their  arguments  of  this  cafe  would 
have  laid  fome  ftrefs  upon  the  word  "only;"  for  if  any  office  be 
granted  to  a  man  to  enjoys  fo  long  as  he  (nail  behave  himfelf  well 
in  it,  no  one  will  doubt  but  the  grantee  hath  an  eftate  for  life  in 
the  office.  Now  whether  the  word  "  only"  doth  make  any  diffe- 
rence in  the  cafe  is  the  queftion ;  and  truly,  I  muft  fay,  I  can  fee 
none.  W  hatfoever  the  meaning  of  putting  in  that  word  was,  I 
cannot  tell,  nor  have  heard  anything  fatisfadorily  fpoken  to  it.  For 
if  any  one  hath  an  office  granted  to  him  to  hold  quamdiu  tantum 
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fi  bene gejferiu  would  that  make  it  not  to  be  an  eftate  for  life?  Harcowet 
But  the  reading  of  this  ftatute  to  me,  gives  me  full  (atisfaAion  f*]^^ 
that  the  law  makers  intended  that  the  change  or  death  of  the  cuftos 
rotulorum  fhould  not  avoid  the  office  of  clerk  of  the  peace:  that  it 
did  fo  by  the  ftatute  of  37  Hen.  8.  r.  i.  is  plain;  for  there  the  words 
are,  "  he  ftiall  be  clerk  of  the  peace  fo  long  as  the  other  continueth  * 
"  cuftos**  Then  the  queftion  is,  whether  there  be  any  alteration  made 
by  this  laft  ftatute;  and  that  the  ftatute  of  37  Hen.  8.  r.  i.  was 
altered  as  to  the  cujios  by  that  of  3  &  4  Edw.  6.  c.  i.  cannot  be 
difputcd,  for  it  was  the  declared  end  of  that  ftatute.  But  I  think 
it  as  plain  that  it  was  not  altered  as  to  the  clerk  of  the  peace,  for 
there  is  nothing  of  alteration  appears.  All  that  it  does  is,  whereas, 
before  the  king  by  bill  did  appoint  the  cuftos  rotulorum^  the  ftatute 
of  3  Si  ^  Edw.  6.  c.  I.  has  reftored  it  to  the  great  seal.  But  now 
this  ftatute  of  fVilliam  and  Mary  does  not  only  make  an  alteration  in 
returning  the  appointment  of  the  cuftos  into  the  former  channel ;  but 
I  take  it  is  introduSive  of  a  new  law,  as  to  the  clerk  of  the  peace ; 
for  I  pray  mind  the  words  of  it,  how  it  is  penned.  Saith  *  the  *  L  ^  J 
ftatute  of  37  Hen.  %.  c.  I.  "  when  the  cuftos  rotulorum  fliall  have 
**  named  the  clerk  of  the  peace,  he  (hall  enjoy  the  fame  office,  and 
"  execute  it  by  himfelf  or  deputy,  during  fuch  time  as  the  cuftos  con- 
**  tinueth  cuftosy  fo  as  he  behave  himfelf  well  in  it."  And  by  that  it 
is  plain  he  had  no  other  title  but  what  depended  upon  the  continu- 
ance of  the  cuftos.  But  now  this  latter  ftatute  faith,  "  that  whenever 
^^  the  cuflos  (hall  find  the  place  void,  he  fliall  have  power  to  nominate 
"  and  appoint  a  fit  perfon  to  be  clerk  of  the  peace,  to  execute  the 
*<  fame  by  himfelf  or  his  fufficient  deputy,  and  to  take  the  fees  for 
*'  fo  long  time  only  as  he  fliall  well  demean  himfelf."  Can  any  man 
believe  that  (which  is  the  only  thing  in  the  queftion,  for  they  had 
nothing  elfe  to  fay)  thefe  words  make  no  alteration  of  the  clerk's 
eftate  in  his  office,  from  what  it  was  by  the  ftatute  of  37  Hen.  8. 
c.  1.  And  they  muft  fay  fo,  or  the  law  is  clear  for  the  plaintiff^ 
But  when  one  fratute  (ays  "  he  fliall  have  the  office,  during  the  time 
*'  that  the  cujios  continueth  cujios  upon  his  good  behaviour ;"  and 
the  other  fays,  **  fo  long  only  as  he  fliall  well  demean  himfelf  in  the 
*'  office,"  that  muft  needs  make  an  alteration.  And  truly  it  feems  to 
me  that  thofe  words  are  not  to  be  flighted  "  when  he  finds  the  place 
'*  to  be  void"  then  he  fliall  nominate  fo  and  fo.  There  was  no  need 
of  that  by  the  ftatute  of  37  Hen.  i.  c.  i.  for  there  it  was  always 
void  upon  the  removal  of  the  cuftos^  but  here  it  is  limited  as  to  his 
nomination  whenfoever  it  is  void,  which  fliews  that  the  parliament 
meant  not  that  it  fliould  be  void  upon  every  chawe  of  a  cujios.  I 
think,  truly,  that  there  is  another  thing  that  is  ver)^onfiderable,  and 
it  has  been  obferved  already  by  both  my  brothers  j  and  that  is,  the 
great  many  alterations  that  are  made  in  this  laft  law  concerning  the 
office  of  clerk  of  the  peace,  which  were  not  in  the  other  of  37 
Hen.  i.  c.  I.  for  the  ciiftos  now  cannot  name  any  perfon  but  one  re- 
fident  in  the  county.  The  juftices  of  the  peace  have  now  a  power, 
if  they  find  he  does  not  demean  himfelf  well  in  his  office,  to  fuf- 
pend  or  difcharge  him,  which  they  had  not  before.  And  I  take  it 
to  be  very  clear,  that  if  the  cujios  do  not  before  the  next  feffions 
after  fuch  difcharge  nominate  another,  they  may  put  in  one ;  and 

who 
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Rabcovit      who  they  put  in  fhall  hold  the  office,  not  during  the  pleafure  of  the  cuf* 

Jox.  ^^"^  ^"^  "^^  ^^^Z  ^^^  *^  ^^  ^^^  ^^''  demean  himfelf  in  the  office/' 

My  brother's  having  fo  fully  fpoken  to  this  cafe,  and  it  being  only 
upon  the  cbnftru£tion  of  (hort  words,  in  an  a£^  of  parliament,  1  think 
there  needs  little  to  be  faid,  and  all  that  can  be  bis  been  (aid  \  and 
therefore  I  take  it  to  be  clear,  that  the  plaintiff  ought  to  have  his 
judgment. 

•  [  5^7  ]        ♦Holt  Chief  Justice.    I  will  fliordy  put  the  cafe,  and  it  is  no 

more  than  this.  The  Earl  of  Clare  is  made  cuftos  rotuUrum  of 
Middlefexj  according  to  the  ftatute  of  37  Hen.  8.  ^.  i.  which  is 
revived  by  the  ftatute  of  the  firft  of  this  king  ahS  queen.  He  being 
fo  cuftos  roiuloruntj  did,  by  his  deed  bearing  date  the  19th  of  7*^, 
in  the  firft  year  of  the  king  and  queen,  conftitute  the  plaintiff  JA-. 
Harcourt  to  be  clerk  of  the  peace  of  that  county,  to  have  and  exe- 
cute that  office  by  himfelf  or  fufficient  deputy,  fo  long  as  be  did 
well  behave  himfelf  in  it  After  this  my  Lord  if  dan  was  removed 
from  the  place  of  cuftos^  and  my  Lord  of  BeJford  was  duly  made 
isi/ios  rotulorunUi  and  he  being  fo  made,  doth  by  his  deed  appoint  the 
defendant  Mr.  Fox  to  be  clerk  of  the  peace,  for  fo  long  time  as  he 
fliould  continue  cuftos  rotulorumy  if  the  laid  Mr.  Fox  the  defendant 
did  well  behave  himfelf  in  the  office.  And  the  queftion  is,  whe- 
ther or  no,  by  the  amotion  of  my  Lord  of  Clare  from  the  office  of 
Oiftos  retulorum,  Mr.  Harcourt  die  plaintiff  doth  ceafe  to  be  clerk 
or  the  peace  ?  For  then  the  law  is  for  the  defendant,  odierwife  it  is 
for  the  plaintiff.  And  I  do  concur  in  opinion  with  my  brothers, 
that  judgment  ought  to  be  eiven  for  the  plaintiff,  and  that  he  is  ftill 
clerk  of  the  peace,  notwithftanding  that  he  who  made  him  fo,  is  not 
ftill  cu^os  rotulorum.  And  this  cafe  indeed  dftes  depend  altogether 
upon  the  ftatute  in  the  firft  year  of  this  king  and  queen:  but  how- 
ever, it  may  not  be  improper  before  I  give  the  particular  reafons 
that  I  rely  upon,  for  the  ground  of  my  opinion,  a  little  to  confider 
how  it  comes  to  pafs,  that  there  is  fach  a^  office  as  cuftos  rotulorum^ 
and  how  that  cuftos  comes  to  liave  the  right  to  nominate  and  appoint 
the  clerk  of  the  peace.  That  the  cuftos  is  not  an  officer  time  im- 
memorial is  moft  plain,  becauie  the  commiffion  of  the  peace,  to 
which  that  office  relates  is  not  fo ;  but  did  commence  in  time  of 
memory;  but  that  he  is  an  ancient  officer,  doth  appear.  Whe- 
ther he  was  before  the  firft  and  fourteenth  of  Edward  the  fecond,  I 
think  is  not  certain,  but  that  he  is  an  ancient  officer  may  be  feen  in 
Lambard's  Eircnarchoyfo.  371.  Now  you  know  the  commiffion  of 
the  peace  did  commence  in  time  of  memory;  and  that  the  jufticcs 
were  not  appointed  by  the  crown,  before  the  firft  of  Edward  the 
third,  and  then  they  were  made  in  lieu  of  the  confervators  of  the 

*  [  5^8  ]     peace,  who  were  as  ancient  ♦  officers  as  the  law  knew :  fo  fays 

the  ftatute  of  i  Edw.  3.  c.  1 6.  *'  for  the  better  keeping  and  main- 
<*  tenance  of  the  peace,  the  king  wills  that  good  men  in  every  county 
"  be  affigned  to  keep  the  peace."  In  what  maimer  they  were  to  keep 
the  peace,  and  how  they  were  to  execute  the  authority  that  was 
given  them  by  this  ad  of  parliament,  does  not  appear;  but  noquef-. 
tion  they  were  to  take  fuch  methods  for  the  keeping  of  the  peace, 

as 


Trinity  Term,  5  William  and  Mary,  in  B.  R.  507 

as  the  old  confervators  were.    But  that  not  appearing,  I  take  not    Harcowrt 
upon  me  to  determine  what  method  they  were  to  take  for  keeping  J^' 

of  the  peace,  or  whether  they  were  more  than  high  conftables. 
But  the  ftatute  that  makes  them  compleat Judges  is,  that  of  34 
Edw.  3.  c.  I.  about  what  fort  of  perfons  maJl  be  juftices  of  the 
peace,  and  what  authority  they  have.  They  were  to  have  a  com- 
midion^  they  had  authority  to  hold  a  court;  and  thereby  they  wer« 
judges  of  a  court  of  record.  This  did  give  occafion  to  the  com* 
mencement  of  the  office  oi  cuftos  rotubrum\  for  they,  being  judges 
of  record,  the  records  of  that  court  muft  be  in  their  cuftody.  All 
indidments  and  all  proceedings  upon  them,  pleas,  convi6bions,  ac- 
quittals, and  judgments  muft  be  entered  upon  record  \  and,  in  legal 
conftrudion,  all  the  juftices  had  them  in  their  cuftody,  and  have 
them  to  this  day  ;  for  all  certioraries  are  direSed  to  the  juftices  in 
general ;  but  in  regard  it  might  be  inconvenient  that  the  records 
mould  be  difperfed  among  them  promifcuoufly,  and  not  kept  toge- 
ther in  one  hand,  I  look  upon  it  that  it  was  in  the  power  of  the 
king  to  appoint  fome  particular  perfon  to  have  the  cuftody  and 
charge  of  the  records,  and  that  he  fhould  be  a  perfon  refponfible 
to  the  fubjeS  for  the  fafe  keeping  of  them,  and  to  whom  he  might 
have  refort  upon  all  occaiions,  when  he  had  any  ufe  of  them.  This 
was  thought  convenient ;  for  the  words  at  the  end  of  the  commif- 
fion  of  the  peace  are,  **  we  appoint  you  fuch  an  one  to  be  keeper 
**  of  the  records  and  rolls  of  the  county."  So  that  though  legally, 
as  I  faid,  the  records  are  in  the  pofleffion  of  all  the  juftices  of  the 
peace,  all  certioraries^  and  all  writs  of  errors  being  directed  to  them. 

Jet  dire<ftly  they  are  in  the  cuftody  of  the  cuftos  rotulorum^  and  if 
y  negligence  or  mifdemeanour  they  happen  to  be  loft  or  mifcarry,  he 
is  refponfible  to  the  king,  and  to  the  fubjedlj  for  fuch  lofs  or  mif- 
carriage.  This  feems  to  me  to  be  the  commencement  of  this 
office  of  cuftos  rotuiorum-j  for  no  one  being  more  in  commiffion 
than  another,  it  was  in  the  power  of  the  king  by  his  prerogative, 
to  appoint  one  to  keep  the  records.  But  therefore  it  do2s  neceffa- 
rily  •  follow,  that  no  perfon  whatfoever  could  be  cuftosy  that  viras  *  [  5^9  3 
not  a  juftice  of  peace  in  commiffion.  The  king  could  not  name 
one  that  was  not  in  commiffion,  for  it  would  be  an  errrant  contra* 
diftion  to  make  judges  of  Yecord,  to  whom  properly  the  cuftody  of 
thofe  records  belongs,  and  by  any  aft  to  take  from  them  that  cuf- 
tody, and  put  in  another  that  was  none  of  the  court,  to  keep  the 
records,  when  writs  arojto  be  directed  to  the  judges  of  the  court,  to 
certify  thofe  records  when  there  is  occafion  to  remove  them.  And 
therefore  by  3  Hen.  7.  c.  I.  If  a  recognizance  for  keeping  of  the 
peace  be  returned  to  the  feffions,  and  the  party  make  default,  it  is 
to  be  certified  into  the  chancery  or  this  court,  or  the  exchequer,  by 
that  juftice  who  is  cuftos  rotulorum.  But  then,  fince  I  have  faid 
that  it  is  in  the  king's  power  to  appoint  a  particular  perfon,  one  in 
the  commiffion  of  the  peace,  to  have  the  cuftody  of  the  rolls  and 
records  of  the  county,  how  comes  it  to  pafs  as  the  ftatute  of  37  Hen. 
8.  r.  I.  fays,^^  that  the  lord  chancellor  did  ufe  to  nominate  and  appoint 
f  *  the  cuftos  rotulorum  V*\  fay,  he  named  him  virtuU  officii ;  it  belongs  to 
bim  to  grant  out  all  ^ommiffions  of  the  peace  under  the  great  feal,  and 

that 
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Hii&coviT  that  he  does  without  a  particular  warrant  legaDy  notwithftanding  fiat 
^J^  fiatute ;  and  yet  he  was  named  by  the  king  in  conftnuSioa  of  law.  For 
die  €ommi£on  is  in  the  king's  name ;  but  a^^ually  the  chancellor 
named  him,  for  that  is  incident  to  his  office,  on  the  bdialf,  and  in 
the  name  and  ftile  of  the  king.  So  you  fee  it  was  always  done,  ever 
fince  that  ftatute  of  3  &  4  ESw.  6.  r.  i.  before  the  fhtute  of  37  H^iu 
9.  c.  I.  was  revived  by  the  flatute  of  i  fFiil.  &  Mary.  Always  die 
cufios  rotulorum  was  appointed  in  the  name  of  the  king,  but  the 
chancellor  or  keeper  did  always  grant  the  commiilion  virtuti  cfftcii^ 
and  never  had  any  warrant  for  thcfe  things.  But  it  is  the  duty  of 
him  who  has  the  cuftody  of  the  great  feai  to  take  care  for  the  ordi- 
nary and  common  adminiftradon  of  die  government.  Now  jufticcs 
of  the  peace  are  (though  in  a  fubordinate  nature)  ports  of  that  or- 
dinar}'  adminiftradon,  and  therefore,  though  they  now  have  a  judi- 
cature by  34  Edw.  3.  r.  i.  yet  it  belongs  to  the  fame  office  to  ifTue 
out  thofe  commiifions  of  the  peace,  as  well  as  thofe  of  oyer  and  //r- 
mifter^  which  are  of  courfe  made  out  with  pardcular  warrant  for  b 
doing.  But  then  this  ftatute  of  37  Hen,  8.  r.  i.  acknowledging 
^^  that  the  power  of  nominadng  the  cuftos  rotulommy  was  in  the  lora 
^  chancellor  for  the  time  being,"  it  doth  look  upon  it  that  the  taking 

*  [  53^  ]  of  it  out  of  the  power  of  the  lord  chancellor,  to  do  it  virtute  ♦  ^cii 
without  warrant  was  a  better  courfe,  and  therefore  the  flatute  did 
not  repeal  that  incroachment,  but  appointed  a  middle  way  that  the 
tufus  (hould  be  nominated  by  bill,  figned  with  the  king's  oven  hand. 
That  is,  my  lord  chancellor  (hould  appoint  him  by  conuniffion, 
under  the  great  feal,  but  thb  muft  be  upon  a  bill  figned  with  the 
king's  hand  as  his  v^rrant.  This  was  afterwards  thought  very 
inconvenient  at  every  turn,  to  apply  to  the  king  for  a  bill ;  and 
therefore  the  ftatute  of  3  &  4  Edw»  b.  c.i.  repealed  the  ftatute  of  37 
Hen.  8.  r.  I .  as  to  this  matter,  and  reftored  the  lord  chancellor  to  his 
ancient  power  of  nominating  the  cuftos  rotulorum.  So  that  it  is 
plain  that  this  power  which  the  lord  chancellor  had  was  incident  to 
this  office  ;  and  for  this  you  have  the  judgment  of  the  parliament  in 
both  thefe  ftatutes.  But  then  in  the  next  place  it  is  to  be  confidercd 
how  the  cuftcs  rotulorum  comes  to  make  the  clerk  of  the  peace.  For 
as  my  brother  Gregory  obferved,  the  clerk  of  the  peace  doci 
a£t  for  the  king  as  his  attorney,  and  at  the  feflions  does  join  ilTue  for 
the  king.  The  cujhs  names  him  for  this  reafon,  becaufe  the  rolls 
and  records  of  the  feflions  being  by  the  commiflion  put  into  the  cuf- 
tody  of  the  cujhs  rctuloruwj  the  clerk  being  the  perfon  that  muft 
be  truftcd  with  the  rolls  to  make  entries  upon,  to  draw  judgments, 
to  record  picas,  to  join  ifTues,  and  enter  judgments;  then  of  common 
right,  by  the  common  law  of  the  land,  it  belongs  to  him  that  hath 
the  keeping  of  the  records,  to  nominate  this  clerk,  and  not  to  any 
one  elfe.  And  it  would  be  the  moft  unreafonable  thing  in  the 
world,  that  the  cu/^os  rotulorum  being  intrufted  with  the  cuftody  of 
the  records  by  his  commiflion,  any  other  fhould  be  made  clerk  of 
the  peace,  for  the  a£lual  pofTeflion  of  thofe  records,  than  fuch  an  one 
as  he  fhould  appoint,  when  upon  any  lofs  or  mifcarriage,  he  is  an- 
•  fwcrable  for  it  himfelf,  to  the  king  and  the  fubjeS.     I  appeal  to 

any  one  whether  that  be  reafonable.    My  lord  Coke,  2  Jnfi.  425. 

in 
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in  his  comment  upon  the  ftatute  of  Weftmtnjier  the  fecond  hath  a     Ha r court 
large  difcourfe  upon  this  point,  about  the  judges  of  this  court  and  the         pj^^ 
Common  Pleas,  appointing  their  clerks  to  enrol  pleas  before  them  in 
their  circuits :  and  he  fays  this  is  according  to  the  rule  of  the  com- 
mon law,  that  it  belongs  to  them  who  arc  judges  of  record  to 
make  their  own  clerks,  and  that  upon  two  reafons. 

♦  First,  They  are  moft  concerned;  their  afts  are  to  be  recorded »     •  [  531  J 
the  miftaking  of  which  is  a  difhonour  to  the  juftices,  and  a  pre- 
judice to  the  party.     And, 

Secondly,  The  law  intrufts  in  thcfe  matters  thofe  that  beft 
underftand  who  is  moft  fit  and  proper  to  perform  the  duty  of  the 
place ;  and  therefore  for  the  benefit  of  the  fubjeft,  and  the  honour 
and  fafety  of  the  perfon  trufted,  he  ought  to  have  the  nomination 
of  that  perfon  who  is  thus  to  be  intrufted  under  him. 

And  that  was  the  rcafon  of  the  judgment  in  MittorCs  cafe^  4  Co* 
32.  about  the  office  of  county  clerk,  as  it  is  likewife  that  which  is 
complained  of  in  the  ftatute  of  37  Hen»  8.  c.  i.  that  feveral  were 
made  clerks  of  the  peace  by  grants  for  life  that  were  infufficient. 
But  in  M'lttorCs  cafe  the  quettion  was,  whether  the  king's  grant  of 
the  office  of  county  clerk  was  good ;  and  it  was  held  it  was  not 
ffood ;  for  it  was  held  to  be  infeparably  incident  to  the  office  of  the 
ineriff,  and  could  not  by  any  law  or  contrivance  be  taken  away  from 
him.  So  that  having  as  well  as  I  can,  given  an  account  of  the  na- 
ture of  the  office  of  cujios  rotutorumy  and  the  reafonablenefs  of  his 
not  having  the  nomination  of  the  clerk  of  the  peace,  I  (hall  now 
give  the  particular  reafons  upon  which  I  ground  my  judgment  in 
this  cafe.  The  words  of  the  ftatute  that  make  the  queftion  have 
been  read  to  you,  and  therefore  I  (hall  not  trouble  you  with  the  re- 
petition of  them.     But  the  reafons  I  go  upon  are  thefe : 

First,  The  words  themfelves  in  their  natural  and  proper  ex- 
tent, do  fignify  an  eftate  for  life,  the  clerk  behaving  himfelf  well,  as 
thofe  are  Sie  words,  "  for  fo  long  time  only  as  he  (hall  behave 
"  himfelf  well  in  the  office."  {c)  Truly,  though  the  counfel  at  the 
bar  did  not  fo  much  infift  upon  the  word  «*  only"  as  I  expeded, 
yet  I  declare  it  was  the  only  fciuple  I  had,  and  fhould  not  have 
doubted  the  tiling  at  all  upon  reading  the  words :  and  I  believe 
few  would  have  doubted,  if  the  words  had  been  '*  for  fo  long  time  as 
**  he  (hall  behave  himfelf  well"  without  the  word  "  onlv."  Then  it 
had  been  fo  indefinite  a  limitation,  that  no  man,  I  think,  would  have 
doubted  (for  my  part  I  fhould  not  have  made  the  leaft  queftion) 
but  that  it  was  an  eftate  for  life.  Then  let  us  fee  whether  there 
be  any  difference  by  the  putting  in  this  word  "  only."  Is  not  that 
as  long  an  eftate  as  the  other  ?  Is  it  lefs  for  that  word  ?  Surely 
no.  If  fo  be,  then,  "  for  fo  ♦  long  tune  as  he  fliall  behave  himfelf  *  I  S3*  } 
**  well,"  and  "  for  fo  long  time  only  as  he  fhall  behave  himfelf  well/* 

(tf)  4  Mod.  173.    X  Bac  Abr.  {44.    Co.  Lit  4a.    Show.  Cafes  in  ParlUiiient«  i6x. 
sBacAbr.  671. 
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HAteovftT     be  of  equal  extent,  dien  he  has  an  eftate  for  life  in  the  one  cafi^ 
foL  ^  ^'^^  as  in  the  other. 

Secokdly,  M7  next  reaibn  Is  diis.  Here  is  ccrtainlj  fime 
power  given  to  die  odflos  ratulontm,  'Scm  takii^  it  to  be  a  power 
given  by  the  ftatute,  then  the  flatute  intended  fixaediii^,  and  it 
being  a  power  to  nominate  the  clerk  of  the  peace,  die  words  dot 
follow  muft  intend  a  limitadon  of  his  eftate  in  his  office.  For  be 
had  a  power  to  nominate  before,  and  here  is  a  power  given  Um 
afiew  by  this  ftatute.  Let  us  take  then  the  cafe  of  a  fmaer  given 
to  a  man  without  refped  to  an  intereft.  Siqipofe  a  tenant  for  UPeby 
way  of  ufe,  and  a  power  is  given  to  him  to  make  leafes  for  21  years 
only,  is  not  this  as  much  as  for  twenty-one  years  abfalutely  ?  And 
he  doth  make  a  leafe  for  twenty-one  years,  and  then  dies,  is  not 
this  a  good  leafe.  Tenant  for  life  could  have  made  a  kafe  fer 
years  before  determinable  upon  his  death,  and  fo  could  die  cvjta 
rctulorum  have  made  a  clerk  of  the  peace  determinable  upon  his 
death  or  removal  before  this  ftatute.  But  then  when  he  has  fudi 
a  power  given  him  by  a  particular  ftatute,  not  in  refpeiEl  of  diis 
intereft,  but  only  of  his  prefent  pofleffion,  certainly  this  nomination 
bein^  an  execution  of  his  power,  when  he  hath  done  that,  he  has 
done  with  the  buflnefs,  he  has  no  more  to  do  with  this  office,  the 
clerk  of  the  peace  then  being  under  that  conftitution  which  has 
limited  how  the  clerk  fo  nominated  (hall  be  eftated  in  his  office. 

Thirdly,  If  this  claufe  hath  not  diis  conftnidiion,  it  is  put  into 
no  manner  of  purpofe  at  all.  And  I  think  we  ibould  be  very  boU 
men  when  we  are  intruded  with  the  execution  of  the  law,  and  the 
interpretation  of  ads  of  parliament  to  rejed  any  words  diat  are  fen- 
fible  in  an  a£t.  And  if  we  (hould  look  upon  this  office  to  be  no 
otherwife  ordered  by  this  aS,  than  it  was  upon  37  Hen.  8.  r.  i.  vre  do 
rejeft  thefe  words  that  are  thus  put  into  the  a£l.  Now  to  what 
purpofe  did  the  makers  of  this  ftatute  put  thofe  words  in  ?  for  the 
aft  of  37  Hen.  8.  f.  l.  fays,  "  he  (hall  be  clerk  fo  long  as  the  cujtoi 
"  remains  in  his  office,  if  he  behaved  himfelf  well.*'  But  thefe  words 
in  this  a6t  fay,  "  he  (hall  hold  the  office  for  fo  long  time  only  as  he 
**  (hall  behave  himfelf  well  in  it,"  without  faying  "  if  fo  be  the  cufus 
*  [  533  ]  "  remain  cuftos''  Therefore  that  is  indefinite  and  abfolute.  Why  * 
did  the  makers  of  this  a6l  omit  thefe  words,  "  fo  long  as  the  cuftosrt^ 
"  mains  cnjiosy^  and  put  in  only  thefe  words,*'  fo  long  time  as  he  (hall 
♦*  behave  himfelf  well  ?"  Surely  there  was  a  reafon  to  omit  fomc 
words,  and  put  in  others.  Then  if  the  aft  had  omitted  the  words, 
during  fuch  time  as  the  cuftos  remains  in  his  office,  and  has  men- 
tioned thefe  words,  "  fo  long  as  he  behaveth  himfelf  well,"  it  is  natural 
and  proper  to  conclude  their  meaning  was,  that  he  (hould  have  the 
office  without  more  ado  upon  good  behaviour.  And  we  are  furely 
to  confider  this  as  a  new  limitation,  and  that  it  was  made  for  fomt 
purpofe  or  other. 

Fourthly,  The  next  thing  is  this ;  it  is  plain  as  to  the  clerk  of 
the  peace,  the  makers  of  this  aft  did  defign  the  office  (hould  not  go 
according  as  it  was  appointed  by  the  37  Hen.  8.  <-»  i.  F,(h:> 
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Firjly  Confider  when  it  comes  to  the  appointment  of  the  cuftos^    Haicourt 
It  mentions  the  very  title  of  the  aft  of  37  Hen.  8.  c.  i.  «  a  biil  for 
•'^  cuftoi  roftilorum  and  clcrkfhip  of  the  peace/*  which  concerns  both  ^** 

offices,  and  takes  notice  of  both.  But  then  as  to  the  cuftos^ 
in  exprefs  terms  it  revives  the  ftatute  of  37  Hen.  i.  c.  i.  and  fays, 
*'  the  nomination  (hall  be  as  is  there  dire6^ed/*  Now  if  they  had  in- 
tended the  fame  for  the  clerk,  there  had  need  to  have  been  added 
but  a  few  words  more,  i.  e.  to  have  faid,  "  that  this  nomination 
<*  ftiould  be  likewife  as  in  that  ftatute."  But  not  doing  this,  it  is 
plain  their  intent  was,  that  the  clerk  of  the  peace  (hould  not  be 
•  appointed  in  that  manner,  but  the  cuftos  (hould.     And, 

Secondly^  It  is  plain,  they  did  defign  and  intend  an  alteration,  and 
to  have  quite  another  method  obferved ;  for  otherwife  why  did  they 
make  this  new  provifion  about  it  that  they  have  done  ?  If  they 
intended  it  fhould  be  as  it  was,  they  would  either  have  been  filent, 
and  left  it  untouched,  or  they  would  have  put  it  in  fuch  words  as 
would  have  declared  fuch  an  intent.  And  dierefore  having  put  in 
thefe  claufes,  it  is  plain  an  alteration  was  intended,  and  that  the 
clerk  of  the  peace  ihould  be  altogether  according  to  a  new  modeL 

Fifthly,  Their  intent  that  he  (hould  not  depend  upon  the 
fuftos-i  does  feem  plain  too ;  which  is  another  reafon,  I  go  upon* 
The  defign  of  the  makers  of  this  a<ft  was,  to  take  oflFmuch  of  that 
dependance  which  the  clerk  before  had  upon  the  cuftos-i  and  to  make 
him  more  dependant  on  the  juftices  of  the  peace.  For  ♦  before  *  [  S34  3 
this  2£t  the  juftices  of  the  peace  could  not  remove  him  for  mifde- 
meanour,  but  the  cuftos  was  to  do  it,  becaufe  he  put  him  in.  It  is 
true  the  juftices  had  an  intereft  in  him  as  their  fervant  in  court,  but 
he  that  put  him  in,  could  only  turn  him  out ;  but  now  it  is  quite 
otherwife.  I  do  not  (ay  the  cuftos  cannot  do  it,  but  the  juftices 
may,  which  they  could  not  before ;  and  the  ftatute  has  made  three 
alterations  in  this  claufe* 

Firftj  Before  the  a6l  the  cuftos  might  appoint  any  pcrfon  that 
lived  any  where  elfc  to  be  clerk  of  the  peace ;  now  it  muft  be 
only  one  refident  within  the  county,  that  is,  an  inhabitant,  where 
his  work  lies;  io  that  the  power  of  the  cuftos  is  abridged  ia 
that. 

Srcondfyy  Before  this  ftatute,  when  the  cuftos  had  appointed  the 
clerk,  that  clerk  could  make  no  deputy  whatfoever,  but  fuch  as  the 
cuftos  approved  of;  but  here  the  clerk  may  make  what  deputy  he 
will,  fo  as  he  be  fit  for  it. 

Thirdly^  There  is  another  fort  of  limitation  of  this  eftate  in  the 
office,  than  is  in  37  Hen.  8.  So  that  it  feems  to  defign,  that  the 
parliament  would  abridge  the  power  of  the  cuftos^  both  in  the  qua- 
lification of  the  party  to  be  appointed  clerk,  and  in  enabling  the 
clerk  to  make  what  deputy  he  would,  and  to  execute  the  office 
otherwife  than  he  did  before,  and  in  making  him  a  perfon  that 
ihould  fubiift  upon  other  limicatioDS  in  the  next  place* 

SiXTHtry 
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Habcooit         Sixthly,  It  fccms  to  me  upon  Ac  whole  frame  of  the  ad,  to 
Fox.  be  the  intent  of  the  parliament  to  make  fuch  proviflon,  that  the 

feflions  and  jufticcs  of  the  peace  fhould  always  be  fiimiflied  with  an 
able  cleric  of  the  peace  s  and,  to  encourage  him  in  the  &ithfiil  ex- 
ecution of  the  office,  thev  fettle  the  eftate  ib  as  to  put  him  out  of 
fear  of  lofmg  it  for  any  thing  but  his  own  mifbehaviour  in  it.  If  he 
was  a  man  ^approved  fufficiency,  he  was  not  fo  eafily  to  be  parted 
with,  or  upon  fuch  an  accidental  thing  as  die  amotion  or  death  of 
the  cuftos ;  and  it  feems  the  public  good  was  deligned  i  for  it  was  a 
great  mifchief  to  have  the  office  fo  eafdy  vacable. 

Seventhly,  In  the  laft  place  as  to  Ais  i^'ord  "only"  which  was 
Ae  only  word  that  made  me  doubt,  I  th'uik  Ae  ddign  of  it  was 
not  to  limit  or  leflen  Ae  intereft  of  Ae  cleric  in  his  office ;  but 
rather  to  leiTen  the  power  of  the  cuftosy  and  reftratn  him ;  that  it 
»  *  r  535  ]  Aould  be  only  in  Ae  power  of  Ae  cuftos  to  nominate  for  fo  long  * 
time  as  the  clerk  behaved  himfclf  well  in  Ae  office ;  and  that  he  himfelf 
Aould  not  make  a  grant  of  it  for  a  lefs  intereft  or  eftate,  Aan  upon 
good  behaviour.  He  is  fo  confined  up  by  Ais  ad,  that  he  Aall  not 
make  him  during  pUafure^  or  for  yearsy  but  when  he  has  nomi- 
nated him,  Aat  is,  all  he  has  to  do,  and  Aen  he  is  in  by  the  ad 
Aat  gives  him  eftate ;  and  this  feems  to  me  to  be  the  feme  of  Ae 
whole  act  I  compare  it  to  the  cafe  which  my  Lord  Chief  Jus- 
tice HoBART  puts  of  himfelf  in  his  book,  folio  153.  in  the  cafe 
of  Colt  V,  Glover,  Says  he,  ''  I  cannot  grant  Ae  offices  erf"  my  gift 
"  as  chief  juftice  for  lefs  time  Aan  for  life,*'  and  he  puts  Ae  cafe  Aere 
of  a  man's  affigning  a  rent  for  dower  out  of  the  lands  dowable^ 
Aat  it  niuft  be  for  no  lefs  eftate  Aan  life  ;  for  the  eftate  was 
by  cuftom,  and  it  cannot  be  granted  for  a  Icffer  eftate  Aan  what 
Ae  cuftom  appoints  ;  and  in  that  cafe  of  Ae  chief  juftice,  in  grant- 
ing offices  in  his  gift,  all  that  he  had  to  do,  was  to  point  out  the 
perfon  Aat  Aould  have  Ae  office ;  Ae  cuftom  fettled  his  eftate  in  it. 
So  here  all  Aat  the  cuftos  has  to  do  in  reference  to  this  office  of 
clerk  of  Ae  peace,  is  to  point  out  the  perfon  Aat  Aould  have  it  j 
and  as  Ac  other  is  in  by  cuftom,  fo  here  he  is  in  by  a»£l  of  parlia- 
ment ;  the  cuftos  when  he  has  named  him,  he  has  executed  his 
authority,  and  cannot  qualify  Ae  intereft  which  pafles  by  Ae  ad. 
I  am  the  more  inclined  to  be  of  this  opinion,  becaufe  I  knew  Ae 
temper  and  inclination  of  the  parliament,  at  the  time  when  this  aft 
^was  made ;  their  defign  was,  Aat  men  Aould  have  places  not  to 
hold  precarioufly  or  detei'minable  upon  will  and  pleafure,  but  have  a 
certain  durable  eftate,  Aat  they  might  a6t  in  them  without  fear 
of  lofing  them ;  we  all  know  it,  and  our  places  as  judges  are  fo 
fettled,  only  determinable  upon  miAehaviour.  Contemporaria  expo- 
fitlo  Ugh  eft  optinwy  a  contemporary  expofition  of  a  law,  if  there  be 
any  qucftion  about  it,  as  our  books  tell  us,  is  always  the  beft,  be- 
caufe the  temper  of  the  law  makers  is  Aen  beft  known.  There- 
fore upon  Ac  whole  matter,  I  take  it  the  clerk  of  Ae  peace  before 
Ae  ftatute  of  37  Hen,  8.  was  removable  at  Ae  pleafure  of  Ae 
cuftos  rotulorumy  oecaufe  he  was  his  clerk ;  but  then  by  Aat  ftatute 
he  is  transformed  into  an  officer,  and  has  a  durable  eftate  in  his 
pffice>  as  long  as  Ae  cuftos  continued  cuftos^  and  be  behaved  himfelf 
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well  in  the  office :  he  has  by  that  ftatute  fees,  and  a  power  to  make    HARcouax 
a  *  deputy,  fuch  as  the  cuftos  Ihould  approve  of;  fo  that  if  he  behaved  p'* 

himfelf  well,  the  cuftos  could  not  turn  him  out.  BUt  now  I  think 
fince  the  making  of  this  laft  ftatute  in  the  firft  of  this  king  and  *  C  53^  ] 
queen,  he  has  abfolutely  an  estate  for  life  in  his  office  indepen- 
dent upon  the  cujiosj  and  determinable  only  upon  mifbchaviour. 
And  for  thefe  reafons  I  do  concur  with  my  brothers,  that  judgment 
ought  to  be  given  for  the  plaintiff. 

[A  WRIT  OF  ERROR  in  parliament  was  brought  upon  this  judg-i 
xnent. 

And  it  was  argued  for  the  plaintiff'  in  the  writ  of  errof,  that 
this  judgment  ought  to  be  rcverfcd.  And  firft  it  was  faid,  that 
whatfoever  the  common  law  was  as  to  ancient  offices,  could  be  no 
rule  in  this  matter :  many  and  moft  of  thofe  were  for  life ;  but  my 
Lord  Coke  fays,  that  the  office  of  chancellor  of  England  could  not 
be  granted  to  any  one  for  life,  becaufe  it  was  never  fo  granted  ;  the 
like  of  treafurer ;  fo  that  cuftom  and  nothing  elfe  can  govern  in 
thofe  offices.  But  here  can  be  no  pretence  of  its  being  a  common 
law  office ;  for  the  common  law  knew  no  fuch  thing  as  juftices  of 
the  peace,  to  whom,  they  fay,  he  is  a  clerk:  The  firft  ftatute 
which  makes  juftices,  has  no  mention  of  clerk ;  but  it  was  merely 
an  incident ;  fomc  perfon  of  neccffity  was  to  officiate  in  that  kind ; 
and  where  he  is  called  the  juftice's  clerk,  it  can  only  be,  that  he  was 
one  appointed  by  them  to  make  and  write  their  records  for  them ; 
and  it  is  probable,  that,  in  ancient  time,  he  that  was  their  clerk  was 
ci4f}os  rotulorum-i  and  intrufted  with  the  keeping  of  the  records ; 
then  it  coming  to  be  an  honorary  thing  to  be  cuftos^  he  that  was  the  ' 

moft  eminent  for  quality  amongit  tliem,  was  appointed  to  that  truft, 
and  then  he  appointed  his  clerk  under  him  :  for  there  is  no  ancient 
ftatute  or  law,  that  empowered  the  chancellor  to  make  a  cujios ; 
but  he  making  out  the  commiffion  of  the  peace,  might  very  well 
name  one  of  them  to  be  keeper  of  the  records,  and  to  have  the  firft 
place  amongft  them  ;  and  fuch  perfon  might  very  well  appoint  his 
deputy  or  fervant,  wlio  in  time  came  to  be  clerk  of  the  peace. 
We  have  no  certain,  but  this  is  the  moft  probable,  account  of 
the  thing. 

Then  the  ftatute  of  37  Hen,  8.  f.  I.  recites,  <«  that  the  chancellor 
"  had  much  perverted  the  inftitution,  by  afiiiming  to  make  cuftos* s  for 
"  life,  and  fo  the  clerks  of  the  peace  were  for  life  likewife."  The  end 
of  that  ail  was  not  only  to  remove  ignorant  perfons ;  for  the  common 
law  itfclf  would  turn  any  fuch  out  of  office,  if  he  be  not  able  to 
perform  the  duty  of  it ;  but  the  grants  for  life,  were  the  great 
grievance ;  and  therefore  to  remedy  that  mifchief  the  ctftos  muft  be 
appointed  by  bill  figned  with  the  king's  own  hand,  and  at  his  plea- 
fure  removeable,  and  the  clerk  of  the  peace  to  be  appointed  by  the 
cuftos^  and  to  continue  only  during  the  time  of  the  others  continuing 
to  be  citftos.  This  (though  not  m  the  negative)  doth  amount  to  it^ 
viz.  that  he  fliall  continue  no  longer ;  elpecially  when  the  aft  re- 
cites the  mifchief  to  be  a  continuance  during  life :  it  implies  that 
the  clerkfhip  of  the  peace  ibould  be  never  granted,  for  a  longer 
Vol.  L  L  1  intereft. 
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Ha&covbt  intereft^  than  the  cufm  had  in  his  oflke.  The  3  and  4  Edw.  6. 
fTju  ^^'^  indeed  repeal  port  of  the  37  /£ni.  8.  not  bj  cnre&  words,  but 
hj a  vay  ftrong  implication,  l^giving  die  rhanrrBor  a  power  to 
nominate  the  tnjiis ;  but  the  o&e  3[  derk  of  the  peace  is  not 
touched  b¥  that  of  Edw.  6.  and  continues  as  fetdedbj  37  Hau  L 
which  b  during  the  continnanre  of  the  atfi§s. 

Then  it  is  the  new  ftatute,  which  giTes  the  occafion  of  die  pre- 
fcnt  difpute ;  and  diere  is  nothing  in  this  a£l,  which  can  make  fuch 
an  alteration  in  die  law,  as  was  below  contended  for :  die  worrls, 
f§  long  only  as  he  Jhall  well  denuan  himfelfj  are  not  enlarging  of  his 
cftate,  but  reftridive  \  and  whenfoever  it  is  confidered  how  to  make 
a  grant  for  life  to  be  good,  you  muft  confider  the  power  and  capa- 
city of  die  grantor,  and  how  the  thing  is  capable  (rf'beix^  fo granted; 
as  in  cafe  of  tenant  in  tail  or  fee,  and  each  make  a  leafe  fix-  life ;  ia 
the  latter  cafe,  it  is  for  die  life  of  die  leflee ;  and  in  die  former, 
for  the  life  of  the  tenant  in  tail,  becauie  of  the  different  capacities 
of  the  grantors  \  and  io  the  thine  itfelf  is  confiderable ;  here  is  an 
exprels  ftatute,  that  (aidi  ^  it  (hall  be  onlv  during  the  continuance  of 
*^  the  cuftos :"  now  that  provifion  is  to  oe  purfued:  it  is  iaid,  that  a 

5 rant  quamdiufe  bene  gejferit^  is  for  life ;  but  the  words  themfelves 
0  not  import  any  fuch  thing ;  it  is  indeed  a  reftridive  condition 
which  the  law  impofes  upon  all  offices  \  for  mifbehaviour  in  any 
office,  if  in  fee,  is  a  forfeiture ;  but  the  chief  confideradon  is,  if 
it  be  an  office  that  is  capable  of  being  granted  for  life ;  if  it  be  fo, 
thefe  words  may  amount  to  a  grant  for  life,  as  expounded  by  u£^ 
and  the  nature  or  capacity  of  the  office  itfelf;  but  otherwife,  if  £e 
office  be  not  grantable  for  life,  fuch  words  will  not  give  an  eftate 
for  ilfe :  thefe  words  feem  only  to  be  an  expreffion  of  what  the  law 
always  implies,  though  not  particularly  exprefled.  If  it  operate 
any  thing,  it  fecms  only  to  have  reference  to  the  power  of  the  gran- 
tor, as  a  reftridUon  on  him,  and  not  as  an  enlargement  of  the  eftate 
of  the  grantee,  efpecially  where  by  a  law  in  being  there  is  an  inca- 
pacity upon  the  very  office  not  to  be  granted  for  life. 

Then  it  was  urged  that  the  ftatute  of  37  Hen,  8.  was  not  re* 
pealed :  ^the  3  and  4  Edw.  6.  doth  not  alter  this  matter  at  all ;  and 
where  it  did  make  any  alteration,  the  fame  is  exprefsly  repealed  by 
this  laft  ad  in  queftion.  It  is  a  fettled  rule,  that  if  there  be  two 
ftatutes,  and  both  confiftent  and  not  contradiftory,  the  latter  can 
never  be  faid  to  repeal  the  former ;  and  fo  is  Dr.  Fcfter*s  caje^  1 1 
Rep.  5,  6.  fo  it  is  in  WilU^  Hodgktnfon  and  JVoody  Cro.  Car.  23. 
This  laft  a£t  of  IVi/l.  and  Mary  is  coniiftent  with  the  37  Hen.  8.  the 
one  (ays,  "  he  ftiall  continue  during  the  time  that  the  cu^os  doth  rc- 
<<  main  fuch,  fo  as  he  demean  himfelf  well :"  the  other  fays,  "  he  fhall 
**  enjoy  his  place,  fo  long  only  as  he  demeans  himfelf  well  in  it." 
Now  take  the  office  to  be  by  the  37  Hen.  8,  only  grantable  to 
hold  during  the  continuance  of  the  cuftoSy  then  fuppofe  in  the  fame 
aft,  it  fliould  be  faid  "  to  hold  fo  long  only  as  he  demean  himfelf 
*^  well ;"  where  is  the  inconfiftency  or  contradiftion  ?  And  if  none, 
then  this  laft  a<^  does  not  repeal  the  former  as  to  this  matter.    And 

Mr, 
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Mr.  Fox's  grant  is  purfuant  to  the  ftatutc  of  Hen.  8,  and  Mr.    Haicourt 
Harcourt*^  has  no  relation  to  it.  ^^^ 

Then  it  was  argued  that  it  was  unreafonable  diat  a  cuftos  (hould  have 
an  officer  under  him  of  another's  choice,  when  himfeff  is  refponfible 
for  the  records  which  fuch  officer  is  concerned  with.     The  primary 
intent  of  this  la(l  zfk  was  only  to  fettle  the  doubts  about  the  keepers 
of  THE  GREAT  SEAL,  not  to  alter  the  cftate  of  the  office  of  clerk  of 
the  peace.     The  offices  of  the  judges  in  Weftnunfter^haU  determine  But  now  by 
with  the  king's  life  who  grants  them,  though  they  are  granted  to   i  Oto.  3.0.  23* 
hold  during  good  behaviour.     In  this  aft,  the  reafon  of  ufmg  thefe  ^^^-^^'^^ 
words,  was  for  caution,  to  advert! fe  them  that  mifbehaviour  (hould  ^itimwia 
forfeit  their  places.     If  an  alteration  of  the  law  had  been  intended,  force  dunng 
they  would  have  faid,  **  for  life,  fo  as  he  demean  himfelf  well,"  efpe-  ^^|[,*^^^jh!' 
daily  when  (as  was  faid  before)  he  was  removeable  for  mifbeha-  ftSng^the  de- 
viour  by  the  former  laws  in  being.     Wherefore  upon  the  whole  mife  of  the 
matter,  it  was  prayed  that  the  judgment  might  be  reverfed.  X^avii\L^CA* 

On  the  other  fide  it  was  areued  with  die  judgment,  diat  it  is  dear 
and  apparent  that  this  a£^  of  ^  ^  ^.  was  made  not  onlv  to  fatisfy 
doub^  and  prevent  queftions  about  the  office  for  the  cuitody  of  the 
great  feal,  but  to  fettle  the  manner  of  naming  the  cujios  and  clerk  of 
the  peace ;  and  that  it  is  in  part  introdudive  of  a  new  law ;  and  m 
part  a  reviver  of  the  old :  but  the  general  end  was,  that  that  office 
of  clerk  (hould  be  dlled  and  executed  by  a  learned,  able,  honeft 
perfon,  becaufe  it  concerns  the  adminiftration  of  juftice.  He  is 
the  king's  attorney  in  many  refpe£ls :  he  not  onlv  writes  the  fenfe 
of  the  juftices  in  their  orders,  but  draws  indi^ments,  and,  upon 
traverfes,  he  joins  i(rue,  as  one  qui  pro  domino  rege  in  ea  parte  fe^ 
quiturj  and  prays  judgment  for  the  king  in  many  caies  s  joins  in 
demurrer,  when  occaiion  requires,  and  is,  in  the  feffions,  the  (ame  as 
the  clerk  of  the  crown  is  in  the  King's  Bench.  Now  to  accom* 
pli(h  this  end  of  having  a  perfon  well  qualified,  and  to  encourage 
and  oblige  him  to  his  good  behaviour,  it  requires  a  refidence  in  tn^ 
county;  it  enjoins  that  the  perfon  named  be  able;  it  fubjedb  him 
to  the  jurifdicftion  of  the  iuftices,  who  have  a  dailv  obfervance  of 
his  demeanour;  it  gives  them  a  power  to  remove  nim  upon  a ju(l: 
complaint,  which  they  could  not  before  ;  it  frees  him  from  the  ufual 
temptation  to  fraud  and  corruption,  by  introducing  him  gratis  etfine 
pretio ;  and,  to  provoke  his  care  and  diligence,  it  gives  him  a  more 
durable  eftate  in  his  office  than  he  had  before,  when  he  bought  it, 
viz.  freehold,  an  eftate  for  his  life :  that  it  (hould  be  fo  is  conveni- 
ent ;  becaufe  then  he  will  be  encouraged  to  endeavour  the  increafe 
of  his  knowledge  in  that  employment,  which  be  may  enjoy  during 
life ;  whereas  precarious  dependent  interefts  in  places  texqpc  men  to 
the  contrary. 

That  this  is  an  eftate  for  life,  appears  from  the  words  of  the  ad ; 
they  do  dired  how  long  he  ihall  enjoy  his  office,  ^  fo  long  only  as  he 
**  (hall  behave  himfelf  well :"  if  the  word  tmiji  had  been  omittied,  there 
could  be  no  colour  for  a  doubt ;  by  Co.  Lit.  42.  it  is  an  eftate  for 
life  determinable  upon  miibehaviour ;  for «« during  good  behaviour''  is 

L 1  %  during 
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HiitcotfiT     during  life;  it  is  lb  lof^  as  he  dodi  behave  hinifUf  wdl ;  L  e.     If  he 

^'^  behaves  himiclf  well  in  it  fi>  long*  as  he  lives,  he  is  to  hare  it  fi>  long 

as  he  lives ;  during  life^  and  during  g9od  demeamamr^  are  tfaeie- 
fore  fynonjrmous  phrafes  %  the  £inie  tinng  when  ufed  widi  rdatkn 
to  ofiices  \  the  condition  annexed,  if  obferved,  condmies  it  diirii^ 
life  ;  the  contrary  determines  it :  this  is  the  nde  and  bw  in  cafe  « 
offices  in  genera!,  and  mud  hold  in  this;  for  this  is  an  office, 
2  Hen.  7-1-  He  is  called  atf  domini  regis  i  it  is  capable  of 
b:ing  enjoyed  for  life,  and  confequently  of  being  granted  fo,  e^- 
cially  vb-hen  an  act  of  parliament  declares  it  IhaD  be  fo  ;  there  is 
nothing  in  the  nature  of  die  emp!o]rment  that  hinders  it ;  and  diere 
can  be  no  doubt,  but  that  a  ftatutc  may  impower  a  cuft9s  in  pof- 
feffion,  who  has  only  an  eftate  at  will,  to  name  a  clerk  to  hdd 
during  life  or  good  behaviour;  the  juftices  are  at  pleafure,  fuppofe 
then  &e  a£l  had  faid,  that  they  (hould  name  him  in  this  manner,  he 
mud  have  continued,  though  they  had  died,  or  had  been  removed ; 
the  cafe  is  the  iame  here ;  he  is  as  much  intnifted  widi  the  a£b 
of  the  juftices,  as  with  the  records  belonging  to  die  keeping  of  the 
cufios.  Then  there  is  nothing  in  the  a&  diat  (avours  of  an  inten- 
tion to  make  him  dependent  on  the  cuftos's  office.  The  cuftos  is  to 
name  him,  but  the  juftices  have  the  controul  over  him  ;  he  is  an 
officer  to  the  feffions,  and  the  juftices  only  can  remove  him.  The 
limitation  of  the  intercft  of  the  lujios  in  his  office,  and  that  of  the 
clerk,  are  different;  and  that  ihews  that  the  duration  of  the  one 
was  not  to  depend  on  the  other.  Befides,  the  cujhs  is  to  name,  not 
"  when  he  fliall  be  made  cuftos'^  (as  it  would  have  been  worded,  if  the 
intention  advanced  on  tlie  other  fide  had  been  true)  but  **  whenfo- 
"  ever  it  fhall  be  void."  It  does  not  (ay,  everj'  new  £uJios  (hall,  or 
that  every  cuftos  fliall  name ;  but  generally  "  when  it  is  void,  he  flball, 

Then  as  to  the  objeclion,  that  this  new  afl  is  confillent  with  the 
37  Hen.  8.  and  therefore  that  is  ftill  in  force  ?  It  was  anlwered, 
that  by  the  former  aft,  he  was  intirdy  placed  under  the  crfftss,  who 
had  power  to  difplace  him  upon  inifcarriagc  y  tlie  fcflions  then 
could  not  do  it,  though  a  court,  and  a  court  of  record  :  they  might 
fiifpcnd  him,  but  could  not  deprive  him  of  his  office,  even  for  ill 
demeanour :  this  was  that  aft.  Now  the  prefent  law  abridges  the 
power  of  the  cr/ftcs ;  he  muft  name  a  rcfident ;  before  he  might  ap- 
point any  able  perfon;  the  perfon  was  then  rcmoveablc  bv  the 
ir///?w,  now  only  by  the  juftices ;  care  is  taken  that  nothing^  is  to 
be  given  for  the  office ;  and  now  he  may  make  a  deputy  without 
thf  approbation  of  the  ct/ftos.  Here  is  plainly  a  different  jurifdiftion 
over  him,  and  a  different  eftate  vefted  in  him ;  this  exprefs  limiu- 
tion  of  the  intereft  to  him  is  an  exclufioii  of  the  former  eftate,  as 
dependent  upon  that  of  the  cuftos.  And  befides,  this  is  a  fubftan- 
tivc  diftinft  enafting  claufe  of  itfelf,  and  no  ways  relating  to  the 
ftatutc  of  Hen.  8.  Why  was  this  limitation  penned  differently  from 
that,  unlefs  to  give  another  fort  of  intereft.  As  to  the  cafes  of 
new  laws  which  repeal  former,  it  was  (aid,  that  the  rule  was  certain, 
that  whatfoevcr  ftatute  is  introduftive  of  a  new  law,  though  pen- 
ned in  the  affirmative,  is  a  repeal  of  the  former,  as  implying  a  nega- 
tive i 
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live;  I.  e.  the  latter  ought  to  be  obferved,  if  it  concerns  the  fame     Harcovrt 
matter.     The  ftatute  of  Edw,  6.  controuled  the  ftatute  of  Hen,  8.  ^^^ 

One  diretled  the  keeper  to  name,  the  other  the  kingj  and  both 
are  in  the  affirmative ;  yet  the  latter  muft  be  obferved.  And  if  this 
be  a  new  eftate  (as  it  has  been  adjudged  below]  then  the  party 
ought  to  enjoy  it.  And  for  this  was  cited  i  Sid,  55.  Ploiud.  11 3, 
and  other  books.  Then  it  was  faid,  that  the  clerk  of  the  peace, 
named  by  the  juftices,  in  default  of  the  cuftos^  would  have  an  eftate 
for  life ;  and  by  the  fame  reafon  it  ought  to  be  fo  here  :  though  th^ 
£uftos  be  to  be  named,  according  to  the  ftatute  of  Hen.  8.  yet  he  is 
not  to  execute  his  power  of  cujtos  according  to  that  aft,  but  is  tied 
to  a  refident;  hath  not  the  approbation  of  a  deputy;  and  cannot  re- 
move. By  the  ftatute  oi  Hen.  8.  the  clerk  had  but  an  eftate  at  the 
will  of  the  king,  the  cuftos  having  no  other :  this  is  fo  lon^  as  he 
doth  well  in  his  office  ;  thefe  are  different;  and  when  the  cujtoshzth, 
named  him,  he  is  in  by  the  ftatute.  If  what  they  on  the  other 
fide  contend  for,  had  be^n  intended,  there  was  no  need  of  thefe 
words  of  limitation  at  all ;  and  the  words,  in  like  manner  as  by  the 
former  aHy  had  fulfilled  the  intention,  if  fuch  had  been. 

As  to  the  word  only^  that  would  make  no  alteration  in  the  cafe 
of  any  other  office.  Suppofe  an  office  granted  to  a  man  quamdiu 
tantumj  or  folummodofe  bene  gejferit^  would  that  give  lefs  than  an 
eftate  for  life ;  the  word  only  was  added,  not  to  abridge  the  eftate 
of  the  clerk,  but  rather  to  reftrain  the  power  of  the  cuftos^  that  he 
fhould  have  authority  only  to  limit  it  during  good  behaviour,  and 
act  for  a  lefs  intercft  or  eftate :  the  cuftos  is  confined,  that  he 
(hall  not  grant  it  for  years,  or  at  pleafure.  Befides,  only  is  but  juji 
fo  long  J  and  no  longer,  or  fo  long  as  ;  and  it  is  the  fame  thing  with 
the  word,  as  without  it.  Dummodo  fola  vixerit,  is  during  all  her 
widowhood.  Suppofe  a  power  to  make  leafes  to  hold  only  for  and 
during  the  term  of  21  years,  the  fame  would  be  good  for  the  whole 
term.  Then  it  is  no  objecHon,  that  the  eftate  of  the  clerk  is  greater 
than  his  is  who  names  him,  for  that  may  be  by  cuftom,  as  in  the 
offices  in  Wejlminjler  HaUy  Hobart  153.  and  the  clerks  of  affize, 
where  ufage  fixes  the  eftate.  And  the  like  in  cafe  of  power  to  make 
leafes  upon  family  fettlcments  to  ufcs,  where  tenant  for  life  grants 
larger  interefts  than  his  own :  it  is  true,  the  powers  and  eftates 
railed  by  them,  ilfue  out  of  the  inheritance,  but  the  tenant  for  life 
only  names  them,  as  the  cuftos  doth  here,  though  the  ftatute  gives 
the  iutcreft. 

As  to  the  inconvenience  that  dependent  offices  fhould  continue 
ag^inft  the  will  of  their  fuperiors,  that  can  be  no  objeftion,  fmce 
there  are  few  great  officers  in  the  realm,  but  have  many  fubftitutes 
and  inferiors  under  them,  which  were  named  by  their  predecef- 
fors,  and  are  not  removeable;  almoft  every  biihop  in  England 
is  under  thefe  circumftances,  with  refpea  to  the  regifter  of 
his  own  court,  who  notes  and  records  his  afts,  l^c.  This  is  an 
exception  to  all  grants  for  lives ;  but  credit  ought  to  be  given  to 
^c  honour,  wifdom,  and  judgment  of  former,  as  well  as  prefent 

L  1  3  officers. 
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Harcouet      officers,  in  Tt{pe£k  of  fuch  nominations,  untjl  fomc  milbchaviour 
fox.  fiiews  die  choice  to  have  been  ill ;  and  v^en  that  appears,  the  per- 

fons  are  removable,  and  then  the  inconvenience  is  likewife  removed. 
Here  the  jury  have  found  the  plainfifF  in  the  adion  below,  to  be  able 
and  fufficient,  and  well  qualified  for  the  office,  and  to  have  done 
his  duty  in  the  office,  vMlc  he  had  it 

Wherefore  it  was  prayed  that  the  judgment  might  be  affirmed  i 
tnd  it  was  affirmed.] 
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T:be  Sixth  of  November,  1688. 


5/r  Robert  Wright,  Knt.  Chiefjujlice. 

jS/r  John  Powell,  Knt. 
Sir  Robert  Balj 
Str] 

Sir  Thomas  Powis,  Knt.  Attorney  General. 
Sir  William  Williams,  A}//.  Solicitor  General. 
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-dock,  Knt.  >  yujlices. 
linger,  Knt.\ 


Hitchins,  on  the  demije  of  Nofworthy,  againft  Baflet.  Cafe  i(>^. 

p^JECTMENT:  On  a  trial  at  bar  for  the  manor  of  Lanrock  j„  ^j^^^^^^ . 

and  other  lands  in  Cornwall^  the  jury,  on  not  guilty  pleaded,  if  a  fpeciai  ve'r- 

find  a  fpeciai  verdift  ;  viz.  That  Sir  Henry  Killegrew^  was  feifed  in  ^^^  fin<*  t^»5 

fee  of  the  lands  in  queftion;  and  on  the  12th  of  November  1644,  ff  th^'i^d[ln* 

made  his  will  in  writing,  which  follows  in  thefe  words,  "  I  Henry  fee.  In  the  year 

***  Killegrew,  &c."  and  io  they  fet  forth  the  will,  whereby  Sir  Henry  '644»  dcvifcd 

KiUegrew  devifed  the  premifles  to  Mrs.  Jane  Berkley  (his  near  kinf-  ^x  lift'^th  t 

woman)  for  life;  with  remainder  over  to  Henry  Killegrewj  alias  remainder  to  C. 

Hill  {Sir  Henry\  natural  fon)  in  tiil,  and  makes  Mrs.  Berkley  jntaii,  &c 

fole  executrix.     They  further  find,  that  after  the  making  of  that  ",  tertl^iYn 

teftament,  and  before  the  time  when,  ^e.  viz.  about  the  feaft  of  «  the  year  164c 

"  the  raid  lef- 


**  tator  made  snotber  will  in  writing,  but  what  wai  contained  in  the  faid  laft  mentioned  will  juratora ptnt*^ 
«  tut  ignorant,**  Thi$  ficoml  wiU,  fo  found,  docs  not  amount  to  a  BETocATroN  of  the  frfi  xudl  \  for 
tithough  he  made  a  (econd  will,  yet  as  the  contents  are  not  known,  it  may,  for  any  thing  that  appears  to  the 
contrary,  \c  confident  with  the  fir/l  will.  ■  S.C.Comb.  90.  209.  S.  C.  3  Mod.  203.  S.  C.  Sallc 
591.  S.C.  Show.  Caf.  Par.  146.  Hardies,  375.  Cro.  Elii.  721.  Cro.  Jac.  94.  a  Salk.  592,  Comb, 
90.109.    3M04.  303.    SwiaUxs.    Ship.  Touch.  410.    Cowp.  S;, 
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HiTCHiKi  Sf^  Michaely  in  the  year  1645,  coHdidit  et  fecit  aliud  teftamemum 
•  Basset.  infcriptts^fed  quidfutt  content'  in  eodem  ult'  nuniionat*  teftament^^  vel 
quale  fuit  purport um  frue  effeSius  indcj  juratoribus  praJP  nan  conftat. 
And  that  Sir  Henry  on  the  29th  of  September  1646,  died  fcifed  cf 
the  faid  lands ;  that  Mrs.  Jane  Barkley^  deyifee  of  the  faid  will,  in 
1644,  by  leafe  and  releafc  conveyed  to  Mr.  Nofiverthy'shthg^ ;  that 
the  father  died  in  1684 ;  that  Mr.  No/worthy  is  fon  and  heir  to  him; 
that  Sir  ff^iiliam  Bajfet  is  coufin  .and  heir  to  Sir  Henry^  viz.  fon  and 
heir  of  Elizabeth  haffety  daughter  and  heir  of  Sir  Jofepb  Kille^ 
grriVy  elder  brother  of  5/>  Henry  the  teftator ;  and  that  No/ivortby 
the  leilor  of  the  plaintifi^  entered  and  made  the  leafe  in  the  decla? 
ration,  fafr.  But  upon  the  whole  matter,  whether  the  (aid  tefhunent 
made  in  writing  1645,  was  A  revocation  inlaw  of  the  (aid  devife 
of  the  faid  lands  to  Mrs.  Berkley^  they  41c  ignorant,  and  pray  the 
judgmentof  the  court,  ^^y?,  ^f.  ' 

M  A YN ARD  Serjeant,  May  it  pleafe  your  lordfhjp,  yohn  Hitcbins 
is  plaintiff,  and  Sir  tVilliam  oafjet  is  the  defendant,  in  an  eje&ment 
of  the  manor  of  Lanrake^  &c.  in  the  county  of  Cormvall.  The 
leffor,  whofe  title  is  in  queftion,  is  Mr.  E,  Nojworthy :  his  title,  as 
it  is  found  by  the  fpecial  verdidt,  is  this,  oir  Henry  Kiliigrew 
was  feifed  of  thefe  lands  in  fee,  and  in  the  year  1644,  x>>ade 
his  will,  which  is  found  in  hac  verba.  He  makes  a  oeliberate 
will  (and  (hews  his  reafons  why  he  made  it)  and  thereby  gives  his  land 
to  his  coufin  Berkley  for  his  life  ;  under  whom  a  good  title,  (if  there 
be  no  revocation  of  the  will,)  is  derived  to  the  le(ror  of  the  plaindiF. 
But  they  find  further,  that  in  the  year  1645,  this  Sir  H.  Kiliigrew 
made  another  will.  But  what  are  the  contents?  Thefe  arc  the 
words  of  the  verdift ;  "made  aliud  teftatum  in  writine;  but  qiud 
"  fuit  conteni\  &c.  juratores  ignorant,''*  And  conclude,  if  the 
L  53°  J  Court  adjudge  the  laft  *  a  revocation  of  the  firft,  then  they  (ind  (or 
the  defendant;  if  not,  they  find  for  the  plaintiff. 

TiiE  CASE  is  (hort,  and  is  but  this.  A  man  feifed  in  fee  makes 
a  will  in  writing,  and  devifcs  his  land,  and  that  deliberately,  and 
upon  reafons  given ;  and  he  docs  a  year  after  make  another 
will;  but  the  jury  find  not  what  were  the  contents  of  it:  and  'vvh;^t 
the  meaning  and  ejfl^f  of  it  was,  that  they  know  not ;  and  refer  it 
to  the  judgment  of  the  Court,  whether  this  be  a  revocation  or  noi 

My  LORD,  under  favour,  it  can  upon  no  reafon  in  the  world  be 
faid  to  be  a  revocation,  but  the  firft  will  does  ftand,  and  the  laft  fig* 
nifies  nothing.  Before  1  enter  into  my  argument,  I  muft  obferve 
the  cafe  has  been  argued  before  («),  and  we  know  one  ano- 
ther's reafons.  And  I  (hall  ftate  to  your  lord(hip  where  the  differ- 
ence is  between  us.  We  do  not  differ  what  the  nature  of  a  laft 
will  is.  A  will  is  a  publication  of  a  man's  mind,  as  to  what  he  will 
have  done  with  his  cftate  after  his  death.  And  we  do  agree,  every 
will  is  revocable.  And  though  a  man  (hould  have. (aid  he  would 
pot  revoke  it,  yet  at  the  time  when  this  will  v^as  made,  he  might 
have  revoked  it  by  parol.     But  that  wherein  we  differ,  is  this.     It  is 

(j)  Ic  was  argued  in  the  EiiUr  Term  preceding>  b;  Fikch  for  the  plamtiff. 
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laid  on  their  part,  that  any  will  whatever  it  be  that  comes  after  ano-     Hitchiki 

ther,  is  abfolutely  in  law  a  revocation  of  the  former ;  that  my  lord,       baiIi et« 

we  do  differ  in.     We  fay,  a  man  may  make  a  will  of  feveral  things 

at  feveral  times,  and  they  both  {hall  ftand,  and  one  not  trip  up  the 

heels  of  die  other.     As  for  the  purpofe,  "  as  to  my  lands  in  the 

**  province  of  Canterbury^  and  goods  there,  I  give  them  to  J.  5." 

I  may  afterwards  fay ;  "as  to  my  lands  in  the  province  of  Torkj  and 

"  goods  there,  I  give  them  to  J,  Z>."  this  will  does  not  revoke  the 

other.     If  a  man  fettle  his  land  or  eftate  upon  his  wife  and  children, 

and  five  or  fix  years  after  another  child  is  born ;  and  he  fays,  *'  I  give 

^  my  laft  child  born  five  hundred  pounds,"  this  fhall  not  undo  what 

was  done  before.     That  they  deny.     My  lord,  if  a  man  (hall  fettle 

his  eftate  upon  his  wife  ana  children,  and  afterwards  being  pleafed 

with  his  tender,  (ays  he,  I  give  fo  much  to  my  tender,  all  is  void, 

if  what  they  fay  is  true.     But,  I  affirm  it,  that  a  man  may  make 

two  wills,  and  both  ftand  together  where  they  are  of  two  feveral 

things,  and  not  contradidory  one  to  die  other.    The  queftion  upon 

the  whole  cafe  is,  whether  a  deliberate  will  being  made,  and  after  a 

will  that  they  know  not  what  the  contents  of  it  is,  whether  that  be  a   •  [  ^^Q  1 

revocation  of  the  former  ?  the  queftion  is  upon  •  the  whole  in  com- 

pUxOy  as  the  verdi£t  is  found.    Upon  that  they  do  not  know  as  well  as 

that  they  do  know.     I  ground  myltMfirft  upon  the  nature  of  a  ver- 

did.     A  verdid  when  it  is  founc^  there  can  be  nothing  added  to  it, 

nor  nothing  taken  from  it ;  but  as  it  is  found,  fo  the  court  muft 

Judge  of  it. — SfiCONDLY,  My  lord,  I  (ay  this,  that  whatfoever.is 

found  in  a  verdid,  whereupon  the  Court  can  ^ive  any  judgment, 

muft  be  ppfitively  found,  not  ambiguoufly ;  for  it  the  jury  do  doubt, 

riie  Court  can  never  refolve  the  matter  or  faft.     Nay,  to  go  a  degree 

further,  if  the  jury  do  find  pofitively  the  matter  of  argument,  and  do 

^ot  make  the  conclufion  de  failo^  the  Court  (hall  rejeft  the  matter 

of  argument,   and  give  judgment  to  the  contrary :   the  reafon  is 

plain,  becaufe  an  attaint  lies  upon  a  £ilfe  verdidt,  and  a  man  cannot 

be  attainted  upon  what  he  doubts.     The  authorities  are  herein  very 

plain  in  the  cafe  of  Orifp  v.  Pratt,  [b)     Iflue  bejng  joined  upon  a 

fraud,  it  was  adjudged  there,  that  though  there  be  never  fo  many 

circumftanccs  of  a  fraud  found,  unlefs  the  jury  find  it  to  be  a  fraud, 

the  Court  (hall  adjudge  it  to  be  none.    In  the  cafe  of  the  Earl  c^ 

Lincoln  v.  Lady  Gorge  (r).     A  man  purchafes  land  and  pays  for  it, 

and  diredh  a  conveyance  to  his  daughter  who  knew  nothing  of  it, 

but  he  kept  the  po(ienion,  took  the  profits  of  it,  and  declared  that  he 

was  owner  of  it ;  and  when  all  this  was  done,  he  made  a  mortgage 

of  it ;  and  the  queftion  came  between .  the  daughter  and  the  mort^ 

^agit :  fays  the  mortgagee  it  is  a  fraud,  and  without  doubt  the  Court 

would  hold  it  fo;  but  the  jury  finding  only  the  evidence,  and  not 

that  it  was  a  fraud,  judgment  was  given  for  the  daughter  againft 

the  mortgagee.     The  queftion  was  upon  the  evidence,  whether  rc- 

fignation  or  no  ?  The  jury  find  a  fpecial  verdift,  the  evidence  thus  ; 

t^t  he  was  the  peribn  that  figned  the  inftrument  of  refignation, 

and  Sealed  and  delivered  as  his  a£t  and  deed  to  the  regifter,  &c. ; 

(*)  Cro.  Car.  549.    *  (0  Nojr,  134. 

and 
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HxTCRiKi      and  the  qucftion  was,  whether  upon  that  verdift  the  Court  fhdaM 
Baust.       adjudge  it  a  refi^nation,  becaufe  they  did  not  find  die  bifhop  agreed; 
and,  the  jury  being  ignorant,  certainly  the  Court  muft  be  more  ig- 
norant than  they.    Nay  the  Court  muft  know  the  contrary,  for  they 

#  [  540  ]    ^^  ^^^  "^  notice  of  what  is  dubioufly  found.    My  ♦  lord,  this 

is  not  only  a  precedent,  but  the  conilant  and  rational  judgment  of 
mankind,  d^  non  apparentibus  et  non  exi/lentibus  eadem  eft  rath  et 
judicium.  It  !s  exprcfled  in  a  record  of  darrein  prefentnunt  (d) 
againft  ff^liiam  Duras  (where  the  Court  in  thofe  times  did  enter 
the  reafon  of  their  judgment ;  the  reafon  is  thus ;  ^  quatiijttmque 
**  juratores  duhitant  an  aliquidftt^  pcrinde  eft  acji  non  effiU^*  Wtec 
can  you  find  in  all  this  verdift  (nay  the  jury  fay  they  do  not  know) 
what  were  the  contents  of  this  will  ?  Pray,  my  lord,  where  will  you 
look  to  find  the  contents  when  they  fiind  none  ?  where  ^U  you  find 
there  vocation  of  a  will  ?  Why,  my  lord,  I  think,  under  &vour^  if  I  had 
iaid  no  more  I  had  faid  enough.  But  there  has  been  much  car- 
lieftnefs  in  this  cafe,  and  therefore  T  will  not  reft  here.  My  lord, 
they  fee  the  objection,  and  therefore  never  go  about  to  argue  that 
point  that  is  found  by  the  jury,  but  have  found  out  a  way  to  leave 
out  half  the  verdid:  and  becaufe  the  jury  have  found  anstbrr  will^ 
they  have  taken  upon  them  an  invention  of  their  own,  that  is,  fty 
they,  when  there  is  a  fccond  will  found  by  the  verdid,  the  firft  is 
void.  But,  my  lord,  they  go  out  of  the  verdid  and  find  a  will  in 
the  clouds  ;  and  are  like  fquirrels  hunted  fi-om  one  tree  to  another. 
But,  I  will  gratify  them  in  it ;  take  the  cafe.  Here  is  a  good  will, 
as  appears  upon  the  reafons  fet  forth;  and  after  the  teftatcn*  makes 
another  will ;  what  is  given  by  this  ?  Nothing.  The  jury  find  there 
is  none ;  and  now  they  put  you  to  hunt  for  it.  Pray  go  to  blind* 
man's  buff,  and  let  tlie  Court  find  it  out.  I  am  fure  there  can  be 
but  conjecture,  they  cannot  prophecy  at  this  day.  And  if  no  body 
can  fay  what  the  will  is,  can  they  fay  it  is  a  revocation  ?  My  lord, 
there  was  replied  to  them  that  made  this  objcdtion;  but  what  if  a 
man  makes  a  latter  will  the  very  fame?  Sir  H.  Killigrew  (and 
a  gallant  gentleman  he  was)  left  his  will  with  his  coufin,  and  then 
within  a  year,  was  feign  to  go  into  France  widiout  any  occafion  of 
change  at  all  given  him  of  the  one  fide  or  the  other,  and  he 
makes  another  will,  and  what  that  will  was  is  not  known,  what  if 
the  latter  will  were  a  confirmation  of  the  former  ?  how  if  it  were 
cxprefsly  the  (ame  with  the  former  ?  what  was  the  anfwer  to  thai  ? 
Ay,  but  that  was  not  likely.  S'lrely  it  was  more  likely  he  flxniM 
confirm  his  will,  than  deftroy  it.  Biit,  to  go  no  further,  he  might 
do  it,  and  that  is  enough  for  me.  And  Sien  the  prefumption  is 
falfe  they  go  upon.  My  lord,  if  I  did  conclude  here  again,  I  fiiy  I 
need  go  no  further.  When  a  judgment  was  anciently  entered,  they 
ufed  to  enter  their  reafons.     Now  they  enter  it  only  "  qnibms  vifis 

*  C  54^   ]!  "  '^^"  *  '^  auditis  et  per  cur.  plene  inteUeQii^  Uc.'*     Now  if  this 

judgment  fhould  be  entered,  when  was  this  read  to  the  Court  ?  where 
was  it  fcen  ?  what  was  it  the  Court  underftood  ?  what  h&,  is  here 

(i)  The  Year  Book,  4  Edw.  z.  pU 
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found  for  the  Court  to  deliberate  and  confider  on  ?  My  lord,  it  Hitchxh • 
is  a  ftrange  cafe ;  but  I  will  go  further,  and  take  upon  me  by  reafon  BAts'sr. 
;md  full  authorities  to  prove  againft  them,  that  they  are  miftaken  in 
the  law.  I  will  give  my  authorities  and  reafons,  and  aniwer  their 
authorities  and  reafons  pretended.  For  the  authorities  of  my  part,  I 
begin  with  a  judgment,  a  book  cited  by  themfelves,  but  fo  cautioufly 
diey  would  not  put  the  cafe  at  large.  PeMam^  2  Rich.  2»foL  3. 
An  adion  of  trefpafs  was  brought  for  taking  away  goods ;  the  de- 
fendant pleads  that  the  teftator  w;xs  poffefled  of  thefe  goods  as  his  own 
goods,  and  made  the  defendant  executor,  &c. ;  and  to  this  bar  the 
plaintiff  replied,  and  confefl'ed  and  avoided  the  bar  thus  ;  fays  he,  it 
IS  true,  he  did  make  the  defendant  executor,  but  afterwards  he  made 
^mother  will,  and  thereby  made  me  executor ;  and  thereupon  I  took 
the  goods  and  brought  the  aAion  i  and  it  was  queftioned,  whether 
it  was  good  without  a  traverfe;  and  it  was  adjudged  good.  I  fay, 
Ais  is  a  judgment  for  me.  Their  affirmation  is,  if  there  be  a  will, 
^ough  nobody  knows  what  it  (hould  be,  it  is  a  revocation  of  any 
former  will.  My  lord,  in  this  cafe  they  prove  there  was  another 
will,  but  reft  not  there ;  but  fay,  he  made  me  executor  by  it.  What 
does  the  Court- (ay  to  this  ?  qui/qui s  in  vitafuafacit  at  teftamentum^ 
lie.  Whoever  makes  another  will,  and  makes  another  executor, 
fhc  law  revokes  the  former  pro  hoc.  Why  does  it  ?  fro  hoc  quod  at 
executor  nomnatur*  Et  ft^  i^c.  It  is  as  full  for  me  as  a  man  can 
ipeak.  Why  was  it  a  revocaticm  ?  Becaufe  by  it  he  made  another 
executor.  And  why  fo?  Becaufe  a  man  never  makes  a  will,  but  that 
jf  he  does  any  thing  afterwards  by  which  the  Court  may  underftand 
Ac  will  is  change^  it  is  revoked.  When  the  reafon  is  with  me, 
0ie  judgment  is  with  me.  Now,  the  reafon  was  not  the  making  the 
will,  but  die  naming  another  executor.  In  15  Hen.  J./oL  17.  it  is  a 
rule  given  by  the  Chief  Juflice:  when  a  will  is  made,  the  Court 
mufl  look  vAizt  the  word^  are,  and  fo  judge.  Now  where  are  the 
words  of  this  will  to  judge  by  ?  if  diere  be  none,  then  vou  can 
judge  it  no  revocation.  My  lord,  the  next  book  is  in  Anderfon^s  Cro.  EHz.  ^%^. 
'Reports^  721.  The  cafe  is  there  thus  (placita)  j  but  I  wUl  not  mif-  Cro.  Jac  691. 
jfcake  the  cafej  the  cafe  was  this:  A  man  does  devife  to  his  fon  jMod.'aoi!* 
|iis  lands  to  him  and  his  heirs ;  afterwards  he  makes  another  will,  2  Saik.  59a. 
and  dicrcby  he  did  devife  the  fame  lands  to  his  wife  for  life,  paying  G>ib.  wiiii^ij. 
die  fon,  •  &c. ;  and  the  queflion  was,  v/hedier  this  laft  v/ill  was  a  *  [  542  J 
revocation  of  the  former  ?  it  was  finely  cited :  they  told  you,  two 
lawyers  were  of  opinion  it  was  none  ;  they  might  have  been  pleafed 
ito  have  given  due  honour  to  them  ;  it  was  Anderson  Chief  Juftictj 
and  Glanvill,  a  very  learned  jud^e.  And  why  was  it  no  revoca- 
tion? becaufe  diey  may  both  Itand  together.  This  cafe  Anderfon 
reports  {e\  as  his  own  opinion,  as  a  judgment  upon  the  bench  by 
HIM  and  Glanvill,  and  it  feems  there  was  no  other  judge  upon 
die  bench.  Next  to  this  I  fhall  cite  Hodgkinfon^s  cafe.  (/)  A 
man  devifes  the  fee  fimple  of  his  land ;  and  afterwards  makes  a  leafe 
of  the  fame  lands  to  J,  D.  for  thirty  years,  to  commence  after  the 
^eath  of  the  teflator ;  it  came  in  queition,  whether  it  was  a  devife 

(0  1  And.  721.  (/)  Co.  2|« 
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HiTCKxni     of  the  fee  fimple  or  no?   and  in  that  cafe  both  could  not  (land 
-mj^*^^       wholly :  they  agree,  that  if  it  had  been  a  leafe  for  twenty-one  years, 
it  had  been  no  revocation ;  but  being  to  commence  after  the  death, 
it  muft  be  a  revocation ;  but  of  what  ?  not  of  die  whole,  but  only 
iU  ianto ;  and  the  cafe  cited  out  of  Anderjon^  is  cited  there^  and  the 
reafon  of  the  cafe  by  which  that  has  a  double  authority.     I  will  cite 
you  another  judgment  and  refolutton  too,  in  Ore*  Car.  51.  (g)    A 
man  makes  his  will,  and  by  his  will  he  deviied  legacies  to  two  bro- 
thers that  he  had ;  and  afterwards  fell  fick,  and  dien  makes  another 
will :  he  was  a(ked  by  fome  then,  who  fhould  be  his  executor  i  and 
he  named  his  wife :   and  being  afked,  what  he  would  do  for  his 
brothers,  to  whom  in  truth  he  had  given  each  a  legacy  ?  ^  I  will 
^^  give  diem  noth'mg,"  fays  he,  but  then  he  gave  a  legacy  to  his  god* 
Ion,  &c«     The  queuion  is  not  there,  whether  the  ktter  will  was  a 
revocation  of  the  former ;  but  becaufe  of  thefe  words  ^^  I  will  give 
«*  him  nothing,"  it  was  doubted,  whether  it  referred  to  tbe  time  of 
his  indifpofidon  then,  ^^  I  will  give  him  nothing  now :"  or  whether 
it  was  fo  general  a3  it  fliould  repeal  the  former  legacy  by  the  former 
will  P  the  refolution  upon  hearing  counfel  was,  that  it  was  no  revo* 
cation  of  the  former  legacy  -,  and  the  reafon  is,  becaufe  in  duUls  nmt 
prafumitur  pro  teflamento.    That  there  may  be  two  wills,  is  DeiC$ 
caje.  [h)    There  it  is  expreGly  faid  that  it  a  man  make  one  will  of 
goods^  and  another  of  his  lands.,  and  a  revocadon  is  alledged  of  both^ 
a  prohibition  (hall  be  granted  for  the  one,  and  denied  for  the  odier* 
?  [  543  ]    And  ♦  I  heard  it  in  die  cafe  of  Neller  v.  BrelL  (/)     Jones  and 
Berkley  ^ujllcei  put  this  very  cafe,  that  if  a  man  make  two  wills, 
one  of  his  landsy  and  another  of  his  g^ddsy  a  prohibition  (hall  go  only 
as  touching  his  lands^  and  not  concerning  his  goods  \  but  where  an 
Intire  will  is  made  of  lands  and  goods,  a  confultadon  fhall  go  to  die 
whok,  bccaufc  the  examination  of  the  whole  will  do  no  hurt.     My 
LORD,  they  cite  Sivinbourn  and  Godolphin :  but  you  (hall  fee  how 
much  to  their  purpofe.     In  Godolphin  [k)  it  is  exprelsly  (aid  thus, 
that  a  man  cannot  properly  make  two  wills,  unlefs  it  be  of  leveral 
things ;  and  in  Swhibourriy  that  a  man  of  feveral  things,  may  make 
feveral  wills.    (/)     And  Perkins  (m)  (ays  exprefsly,  if  a  man  make 
two  wills,  the  latter  (hall  (land;  and  the  other  not,  nififoit  in  fpecial 
cafes.     My  lord,  in  this  very  cafe,  this  point  was  in  the  exche- 
quer ;  and  I  think  they  rely,  very  much  upon  it.     A  bill  was  ex- 
hibited on  the  behalf  of  the  wife  of  Seymour^  by  this  Bajfifs  ancef- 
tor  that  is  now  defendant  and  heir  to  Sir  Henry  Killigrew^  that 
made  the  will.     I  have  pcrufed  exaSIy  the  proceedings:  the  bill 
confifted  of  two  parts,  one  impeaching  the  will,  the  other  was  that 
Mr.  Nofworthy  had  purchafed  in  a  ftatute,  vrfiich  ftatute  (they  made 
the  ufual  fuggeftion)  they  laid  was  fatisfied.     In  the  proceedings  in 
this  cafe,  the  Court  directed  a  fpecial  i(rue,  that  was,  whether  this 
will  under  which  Mr,  Nofmortby  claimed,  was  revoked,  yea  or  no  ? 
that  was  the  iifue  ;  and  there  was  fomething  led  the  jury  to  find  iti 

a)  Fyrcs  V.  Eyr«.  (*)  Godolphin^s  Orphan's  Legacy,  a^ 

(to)  Cro.  Car.  114,  115.  (/)  Swinb.  on  WiUs,  253.     •    ''    ^ 

(i)  Cro.  Car.  395.  («)  Pcrk.  179. 
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and  It  came  back  to  the  Court,  and  the  Court  difliked  the  verdift.  HiTcmiis 
Says  the  old  gentleman^  how  could  they  be  of  that  opinion  ?  and  basTet. 
he  direded  a  new  trial ;  (he  was  no  ways  fatisfied  with  the  former,) 
And  then  in  efFe£t  upon  the  new  trial,  it  was  found  as  here,  they 
find  no  contents,  but  find  a  fecond  will,  but  that  it  did  not  concern 
the  lands  at  all ;  and  it  came  to  be  heard  again  in  court.  If  it  were 
a  revocation,  then  without  ail  queflion  the  judgment  of  the  Court 
cwght  to  have  been,  to  have  an  account  upon  the  extent^  whether 
fatisfied  or  not;  but  the  Court  was  fo  far  (atisfied,  that  they  difrnifled 
their  bill  out  of  court.  I  fpeak  this  the  rather,  becaufe  it  was  the 
judgment  of  my  lord  chief  baron  Hales,  of  whom,  as  Virgil 
fays,  *<  nee  jujiior  uUus,  nec^*'  ^e.  Then  came  into  chancery  a 
very  learned  judge,  my  Lord  Nottingham.  He  diredb  that  we 
fhould  prove  ourfelves  a  purchafer,  for  if  we  did  not,  it  was  ano- 
ther cafe.  And  what  was  the  confequence  ?  He  granted  us  a  perpe-  #  r  ^^j  -i 
tual  iniundHon.  But  they  go  *  before  the  Mafler  of  the  Rolls,  and  "•  ^"  ^ 
eet  a  difcharge  of  the  extent,  and  then  came  to  fence  upon  the  will. 
My  lord,  this  court  was  of  opinion  with  us,  and  one  (aid,  here 
was  a  great  deal  of  ftir  to  make  fomething  of  nothing.  My  lord, 
I  have  cited  and  gone  over  the  authorities  of  our  books,  but  I  will 
mention  one  more.  Lord  Coke  in  his  Commentary  upon  LtttUton, 
in  ^  tenure  by  burgage,"  puts  this  cafe,  if  a  man  make  two  wills 
and  devifes,  there  the  latter  will  and  devife  (hall  (land,  the  other 
not,  that  is  a  general  rule.  Lord  Coke  takes  notice,  and  comments 
ttpon  thefe  words,  <*  feveral  devifes,"  there  is  the  fame  law  of  chat- 
tels, as  of  inheritances.  A  man  in  France  makes  a  will,  and  gives 
feveral  legacies,  and  afterwards  he  makes  a  will  in  England^  but 
what  he  gave  in  the  latter  non  conjiaty  it  was  adjudged  the  laft  was  no 
revocation:  it  vras  faid  indeed,  it  might  be  a  revocation;  but  it 
might  alfo  as  well  not  be.  If  a  man  will  (ay  a  latter  will  re* 
vokes  a  former,  he  muft  prove  it ;  for  (fay  they)  ademptio  non  pra^ 
fumiturni/lf  fsTf.  Another  .expreflion  thevhave,^  deviferis  codicelU 
qua  pracedunt  et  qua  fequuntury  idem  eft  ut  Ji  in  eodem  tejlamento 
continentur.  A  todicil  is  a  lail  will  without  an  executor.  Now 
in  this  cafe,  whether  it  be  contained  in  the  will  before  or  after,  it  is 
the  fame  thing.  My  lord,  I  have  gone  a  great  way  over  all  thefe 
books,  and  I  think  upon  thefe  authorities  it  is  very  plain.  They 
cite  Littleton^  the  cafe  that  I  cited  before :  if  a  man  make  feverat 
wills  and  devifes,  the  laft  will  and  devife  (hall  (bnd.  My  lord, 
there  can  be  no  devife  where  there  is  no  fenfe ;  nothing  to  be  under- 
(ihood  at  all,  as  in  our  cafe.  It  is  ageneral  rule,  and  a  cafe  put  by 
Littleton  obiter^  by  the  way.  There  are  four  cafes  put,  and  I 
agree  every  one  of  them  to  be  good  law ;  as  good  law  as  the  con- 
clufion  is  bad.  A  man  devifes  his  lands  in  fee  flmple ;  then  he  Poph.  xol 
makes  a  feoffinent  in  fee  under  hand  and  feal,  and  to  the  deed  of  fe-  3  Mod.  429. 
ofFment  he  makes  a  letter  of  attorney,  to  give  livery  and  feifm,  and  wcnt.  E^if/ii. 
as  it  is  in  Moor's  Reports^  the  feolFment  is^void,  but  the  revocation  Gilb.WiUs^^i^. 
is  good.  The  other  three  cafes  were  upon  the  devifing  lands  to 
y.  S. ;  and  after  devifes  them,  firft  to  a.  monk  i  and  fecondly,  to  a 
corporation  j  and  thirdly  to  a  parijh  ;  where  all  are  incapable  to  take, 
thefe  wills  are  void  ;  and  vet  they  are  a  revocatibn,  and  here  was  a 
kind  of  an  huzza  upon  that  j  but  here  it  is  expreifed  another  (bail 
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fiiTcamt  have  it;  and  diough  the  party  cannot  take,  yet  his  mind  is  fdain  thit 
the  other  (hould  not  have  it,  fo  his  mind  was  changed.  My  * 
LORD,  I  have  here  a  cafe,  I  would  prefume  to  read  it,  as  it  is  in  my 
reports ;  I  wrote  it  about  fifty  years  1^0,  and  is  as  good  as  any  has 
been  printed  fmce.  .  P.  DeUore  was  (eifed  of  lands  in  BlaiJtJfnarSf 
*  [  545  ]  &^>  suid  made  his  will,  and  by  that,  firft  devifed  the  lands  in  Blaci" 
friars^  to  the  hofpital  of  B.  in  Smthfiild^  and  afterwards  makes  ano- 
ther will,  and  devifes  lands  he  had  in  another  parifli  to  another.  It 
was  held  by  all  the  judges,  that  this  laft  wiU  was  not  a  revoca- 
tion of  the  former,  for  l^th  wills  being  of  diverfe  things,  may  wcU 
ftand  together. 

Lord  Chief  Justice.    Whofe  reports  are  they  ? 

Mr.  S.  Maynard.  I  did  not  take  the  name.  I  copied  it  with 
my  own  hand.  I  did  not  copy  the  whole  book,  but  only  fonie  Ipecial 
cafes. 

Now,  MY  LORD,  I  come  to  my  reafons  that  I  fhall  give.  The 
firft  reafon  is  from  the  nature  of  a  will :  a  will  is  the  difpoTition  f  noC 
the  laft  dif)X)fition)  but  a  declaration  of  what  a  man  will  have  done 
with  his  cftate  after  his  death.  There  arc  three  decrees  or  fteps  of 
making  it,  the  conception,  the  birth,  and  the  legitimation*  The 
conception  is,  when  a  man  is  refolved,  I  will  do  it  \  and  (b  if  he  dies 
it  becomes  imbrio  ?nortuus^  and  fignifies  nothing.  The  birth  is  when 
he  publiflies  it,  but  thcfe  arc  pofitive  laws ;  the  civil  laws  require 
Sec  29  Car.  s.  two,  and  our  law  now  three,  to  make  it  effeduaU  And  if  a  man 
^  $•  do  Jt  without  thcfe,  it  is  his  will,  but  it  is  tnutua  lingua^  it  cannot 

fpeak  in  any  court  on  any  behalf.     But  if  he  obierve  the  fdemnity 
of  the  law,  then  it  has  its  legitimation.     As  for  inftance,  if  a  man  at 
this  day  make  his  will,  and  give  his  land  and  a  thoufand  pounds  to 
y.  S.  and  h.is  four  witneflcs,  but  docs  not  fubfcribe  his  name  in 
their  prefence,  this  is  a  good  will  for  the  moneys  but  for  the  land  it 
is  void,  yet  it  is  in  the  very  fame  paper.     Now  what  is  the  eflcnce 
of  the  will?  is  the  fubfcribing,  or  calling  of  witneflcs  anciTcntial 
part  ?  It  is  not ;  it  is  cavfafme  qua  mn  \  it  is  that  without  which  the 
Court  cani;ot  take  notice  of  it ;  but  the  eflTential  part  is  toc  meaning 
of  the  part)'.  But  what  can  be  the  meaning  of  this  ?  Not  one  part  of 
it  appears ;  a  logician  can  make  nothing  of  it;  there  is  neither ^i/i- 
♦  r  5^.6  ]  ji^um  nor  pradicaium.     Another  ♦  rcafon  is  from  the  definition  of  a 
will.     Here  is  no  declaration  of  his  mind  whatfoever ;  a  virill  is 
made  ;  but  what  docs  he  declare  by  it?  Nothing.     Another  thing  is 
quodque  diJJGhitur  co  tr.odo  quo  ligatur.     When  a  will  is  made,  a 
man  difcovers  his  mind  as  to  the  difpoiition  of  his  eftate  ;  and  if  you 
will  have  a  revocation,  there  muft  appear  his  meaning  to  revoke  it ; 
where  is  that }    A  third  thing  is  this,  in  pleading  :  fuppofe  the  now 
defendant  BaJTct  (hould  bring  trefpafs  againft  Mr.  Ncjwrtby^  and  he 
(hould  defend  himfelf  by  this  will,  were  it  a  good  replication  to 
fay,  he  made  another  will,  and  (hew  not  what  it  was  for  ?  If  the  re- 
plication and  bar  mav  bcth  be  true,  it  cannot  be  an  avoidance  of  the 
bar.     My  toRD,  wnen  a  man  has  made  anotlier  will,  is  it  necef- 
hvfl  No  I  it  is  but  contingent,  whether  he  will  revoke  the  forincr 


Michaelmas  Term,  4  Jac,  a.  in  B.  R,  J2) 

•r  no;  when  he  has  made  another  will  and  keeps  it  to  himfelf,     Hitcmiwi 
can  any  one  fay  it  is  neceflarily  a  revocation,  or  it  is  only  a  con-       pAnsT* 
dngent  ?  Upon  the  whole  matter  I  muft  conclude,  and  leave  it  to 
your  lordfliip,  whedier  you  fhall  think  fit  to  take  away  a  man's 
eftate  upon  fuch  a  conjeAure.    I  am  fure  there  is  no  ground  to  con-- 
dude  it  a  revocation. 

Pembbrton  Serjeanu  May  it  phafe  yourlord(hip,  I  am  of  coun^ 
fel  for  the  defendanU  The  fpecial  verdi<Sl  has  found  as  my  brother 
has  opened  it.  Sir  Henry  Killigrew  makes  a  will,  in  the  year  1644^ 
and  gives  this  eftate  to  mn,  Berkley  for  life,  and  a^erwards  he  comes 
and  makes  another  will  in  the  year  1645,  which  is  found  he  made 
"  at  UjtamentunC  ;'*  and  then  they  derive  a  title  under  Mrs.  Berkley 
to  ^e  leflbr  of  the  plaintiiF,  and  find  that  Mn.  Berkley^  whofa  the 
eftate  was  for  life,  is  alive,  and  find  the  defendant  heir  to  Sir  Henry 
KilUgretu :  and  that  is  the  fuhftance  of  die  verdidL 

Maynard  Serjeant.    You  omit  the  latter  part  of  it. 

Pembertom  Serjeant.  That  is,  diey  find  he  made  another  will, 
but  it  does  not  appear  to  them  what  are  the  contents  of  it,  and  refer 
it  to  the  Court,  whether  it  be  a  revocation  of  the  former  will  or  not  f 
The  *  fole  queftion  in  this  will  be,  whether  the  making  of  a  lat*  *  £  547  ] 
ter  will  do  deftroy  the  former  will  or  not  ?  Here  is  a  will  found, 
which  devifes  the  ellate  to  Mrs.  Berkley  hy  Sir  Henry  Killigrew^  undef 
which  the  leflbr  is  a  purchafer ;  and  it  is  alfo  found  that  he  made  a 
latter  will  a  year  after ;  and  if  the  latter  will  has  revoked  the  former, 
there  is  an  end  of  the  plaintift's  title.  That  that  really  has,  I  hope 
to  prove  to  your  lordfhip.  My  brother  Maynard  (ays,  and  it  is 
a  common  maxim,  that  a  will  is  revokable  fo  long  as  the  te((ator 
lives ;  and  I  thought  it  to  be  as  plain  a  rule  too,  that  a  latter  will 
revokes  all  former.  My  lord,  I  do  not  find  it  is  denied  in  words, 
but  they  would  by  a  diftin^on  evade  it.  Say  they,  it  is  true,  a 
latter  will  revokes  a  former,  if  it  have  words  of  revocation,  or  the 
matter  is  inconfiftent  with  the  former.  This  is  the  diftindlion 
they  of  the  other  fide  have  made,  in  the  cafe.  But  if  it  have  no  words 
of  revocation  or  be  not  contradi&ory,  it  ihall  not ;  that  fay  they. 
My  lord,  becaufe  of  this  diftin£tion  (which  I  diink  has  no  founda- 
tion in  authority  or  reafon,  but  becaufe  of  this  diflin£Uon)  and  that 
I  may  the  more  clearly  proceed,  Iwill  cite  two  or  three  oooks  that 
fpeak  of  this  rule.  Swinhournj  enumerates  the  ways  by  which  a 
will  may  he  revoked :  and  in  the  firft  place,  he  mentions  by  making 
a  latter  will.  His  words  are  thefe,  ^  if  a  man  make  a  thouGma 
<<  wills,  the  laft  is  the  beft,  and  makes  void  all  the  reft."  («)  And  he 
puts  the  cafe,  to  which  my  brother  Maynard  does  agree,  that  though 
there  b^  an  oath  that  he  will  not,  or  a  claufe  in  the  former  will,  that 
he  will  not  revoke  it;  yet  the  Is^  ihall  ftand,  becaufe  the  law  is  fo; 
the  majicuig  the  laft  revokes  all  the  reft.  And  fo  in  the  very  fame 
terms  is  the  glofs  upon  it  {c)  and  I  fuppofe  Swinbmm  had  it  from 
thence.    He  fay$  ^  EffeGus  voluntatis  eft  quodfecundum  eampronun^ 

(0)  SwioWum  OB  Will%  page  7.  fcdioa  (»)  GlolTe  109.  page  75.  chapter  *<  or 
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BiTcsivt  a  tteiur.**  Wlat  is  contained  in  the  laft  will  /9  mmgJisUimr.  In 
BjkMTm  *^  ejlcer  tf  ix€cut9r  (^),  it  is  exprelslT  laid  down  as  a  ground, 
«&  due  every  nuking  oif  a  latter  will  is  a  counternund  and  reroca- 
«  tion  of  all  former  wills.**  And  upon  this  be  coUcds  and  notes ; 
&JS  he^  <<  a  nuncupative  will  revokes  a  former  wiU,  thoi^  never 
^  fo  formally  made,  and  in  writing."  And  fo  Ptrkins^  in  the  pKace 
my  brother  bas  cited,  is  to  the  Cune  eflfc^  Then,  my  lord,  diere 
is  2  Hen.  5.  ^L  8.  Now,  pray  what  does  lAndvL-^od  and  others 
mean,  by  ^ung,  ^  the  nuking  the  latter  will  makes  the  former 
^  void.*'  Is  their  meaning,  that  the  latter  wiD  fhall  make  void  the 
former,  if  it  contain  words  of  revocation  I  If  that  be  aD,  truly  dKj 
*  C  S4S  D  might  have  fpared  *  their  pains,  for  nobody  would  di^te  that,  if 
there  be  a  claule  of  revocation ;  for  a  revocation  without  it  by 
parol  would  avoid  it.  Does  he  mean  this  that  a  btter  wiB  would 
revoke  a  former,  If  it  were  contrary  to  it  ?  Surely  no,  for  a  deed 
will  revoke  it  wdiere  it  is  contrary  to  it,  and  fo  will  a  codicil,  and  a 
void  will  will  revoke  it ;  for  if  a  man  give  it  to  tf  csrpsratiSK^  vrbnt 
there  is  none  fuch  in  the  world,  that  will  revoke  it ;  (b  he  muft  mean 
femediing  further :  and  their  meaning  is  this,  Atj  were  difixnirfing  of 
the  nature  of  a  will,  and  fomething  that  is  particular  to  a  wiU,  to  that 
inftrument  more  than  to  any  other  inftrument ;  now,  whereas  a  deed 
or  any  thing  might  revoke  it,  if  it  were  contrary,  whereas  by  word  a 
man  might  revoke  it  in  terminis :  now,  fey  they,  by  making  a  w!l, 
the  former  arc  all  dcftroyed.  My  lord,  their  words  are  plain, 
and  I  think  there  is  no  ground  to  intend  their  meaning  otbcrwiie 
than  their  words  import,  mat  is,  by  making  the  laft  will,  all  the  reft 
fhall  become  vend ;  not  to  put  it  upon  the  contents  of  the  will,  or 
any  thing  of  that;  and  this  feems  to  be  agreeable  to  reafon,  if  your 
lordihip  examines  the  reafon  of  the  thing.  I  take  the  reafon  why  a  latter 
will  revokes  a  former,  is  not  bccaufc  it  contains  words  of  revocation, 
or  matters  inconfiftcnt ;  if  that  had  been  fo,  thefc  books  would  ha\  c 
(aid  fo ;  but  I  take  the  reafon  yKhy  a  latter  will  deftroys  the  former, 
is  this,  from  the  ver)'  nature  of  a  will  as  fuch  an  inftrument.  For 
a  man  having  power  of  altering  his  will,  as  lonj  as  he  lives,  either 
in  part  or  in  the  whclc,  when  he  makes  and  declares  a  new  will, 
that  will  muft  be  prcfumed  to  contain  his  whole  mind  concerning 
the  difpofition  of  his  eftate,  ar.d  therefore  that  alone  (hall  ai^ue  thus 
much.  The  words  of  declaring  his  will  import  it,  for  the  words 
are  thefe,  "  this  is  my  laft  will  and  teftamcnt ;"  that  excludes  all 
others,  it  is  an  exclufixc  term.  When  a  man  has  made  his  wll,  if 
a  man  would  alter  a  part  of  it,  there  is  a  proper  inftrument  for  that, 
which  is  a  codicil ;  but  this  is  an  inftrument  as  well  known  in  law, 
and  as  much  ufc  made  of  it  almoft,  as  there  is  of  a  vnl\ ;  for  moft  will» 
of  coniiderable  matters  have  codicils  now  annexed,  and  this  is  fo  fer 
from  revoking,  that  it  confirms  the  other  will,  and  amounts  to  a  new 
publication.  Now,  when  a  man  has  fuch  an  eafy  way  to  revoke 
part  of  it,  or  make  alteration  in  his  will,  and  he  makes  and  declares 
a  new  tt77/,  and  will  not  go  by  \v2y  of  codicil^  but  makes  a  new 
will^  I  think  this  is  a  fign  next  to  demonftration,  that  he  deligns 

[fi  Wcn^vorih's  Office  of  Executor,  page  25. 
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none  of  his  former  will  (hall  ftand.     My  *  lord,  if  your  lordfhip      Hitcbiki 
Ihould  intend  this  laft  will  to  ftand  with  the  former,  and  to  be  but       BxiriT, 
fonie  flight  alteration  or  confirmation  of  it,  you  would  confound  the  * 

ufe  of  wills  and  codicils  wholly,  whereas  there  is  not  more  difference  L  549  J 
between  any  two  inftruments  in  the  law,  than  there  is  between  thefe 
of  a  will  and  a  codicil.  The  very  making  of  them  docs  import  fuch 
an  abfolute  difference.  When  a  man  delivers  his  will,  he  fays,  "  I 
**  deliver  this  as  my  laft  will :"  when  he  comes  to  make  a  codicil, 
that  implies  the  contrary,  that  it  fhall  not  be  his  whole  will ;  and 
therefore  as  to  that  he  annexes  it  to  his  will,  to  fhew  that  that  as 
well  as  the  other  ftiould  ftand.  It  is  faid  in  the  civil  law^  a  man  3  Com.  Dig^  4« 
can  die  but  with  one  will.  (I  will  agree  my  brother's  3^ftin£lion.) 
It  is  true,  he  can  have  but  one  will,  but  he  may  have  twenty  co- 
dicils; the  reafon  is,  becaufe  a  will  is  prcfumed  to  contain  the 
whole,  and  the  codicil  the  contrary ;  and  fo  it  is  faid  in  Swinboum. 
But,  now  MY  LORD,  as  my  brother  fays,  I  will  agree,  that  a  man 
may  make  partial  wills  of  as  many  things  as  he  has.  He  may  make 
a  will  of  his  goods  and  chattels ;  and  he  may  make  a  will  of  the 
manor  of  Dalc^  and  the  manor  of  Sale^  and  all  ftand  together ;  but 
then  your  lordlhip  will  pleafc  to  take  it  with  this  confideration,  they 
muft  be  declared  to  be  particular  wills  at  the  fame  time.  Now,  if  a 
man  make  a  will  of  Dak^  and  afterwards  of  Sale^  thefe  are  but  pieces 
of  one  will,  though  written  in  fevcral  papers,  and  contain  his  whole 
will ;  but  then  he  muft  come  and  declare  not  generally,  that  he  Powel  on  D«. 
made  ultimam  voluntatem^  but  idt*  voluntat,  of  fuch  a  manor,  and  I  vifei,  xl« 
have  feen  it  in  practice  myfelf,  where  they  have  made  a  particular 
will  of  one  thing  alone  ;  but  when  it  is  found  generally  that  he  made 
**  aP  Ujiamentwn^^  that  is,  a  general  teftament,  that  is  a  will  of  all. 
My  BROTHER  Maynard  cited  a  cafe,  2  Rich,  3.^^.  3.  and  he  takes 
it  to  be  a  judgment  in  point  for  him.  Under  favour,  I  take  it  to  be 
clear  againft  him.  The  book  is  as  he  has  cited  it.  There  was  an 
action  of  trefpafs  brought  ff)r  goods,  and  the  defendant  made  title  to 
the  goods  by  will  of  the  d;;ceafcd,  by  wliich  he  had  made  him  executor ; 
the  plaintiff  replies  and  fays,  he  made  "  al^  tcJiarmniunC*  and  made 
him  executor,  and  fo  he  claimed  the  goods ;  the  exception  was 
taken  ;  Ay,  but  you  ftiould  have  traverfed  the  firft  will ;  No,  fay  they 
(thefe  the  words  are)  ^^  quia  per  ttltimum  tcjiamentum  ut  placitatur 
**  generaliter  primum  ttfi  amentum  revocatur  in  omnibus  J*  Now  if 
they  had  not  taken  it  that  the  latter  v/ill  did  revoke  the  firft,  it  had 
been  neceffary  for  them  to  have  traverfed  it.  But  then  fays  my 
brother  Maynard,  he  fets  himfclf  forth  executor,  and  there  was 
great  reafon  for  it  in  that  cafe.  He  was  plaintiff;  and  it  was  not 
enough  *  for  him  to  avo'd  the  other's  title,  unlefs  he  had  entitled  ^  r  ^^q  1 
himfelf  to  the  goods  as  executor ;  for  if  he  had  made  himfelf  no  L  ^^  J 
title,  he  being  out  of  poffellion,  he  ftiould  have  had  no  judgment, 
and  therefore  the  fctting  himfelf  forth  to  be  executor,  was  not  for 
avoiding  the  firft  will,  but  to  make  himfelf  a  title.  My  lord, 
here  is  one  cafe  will  go  a  great  way  in  the  proof  of  this.  If  a  man 
make  twenty  codicils,  they  may  all  ftand  together.  If  a  man  make 
twenty  codicils,  and  it  do  not  appear  what  date  they  arc  of,  they 
Vol.  !•  Mm  flaaU 
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Ihall  all  ftand  together,  (f }  But  if  he  make  two  wills,  and  there  is 
no  date  to  them,  and  you  cannot  tell  which  is  the  fine,  and  which  is 
laft,  they  (hail  be  both  void,  (r)  What  is  die  reafon  ?  The  rcafixi  is, 
becaufe  by  making  the  latter,  the  firft  is  gone;  and  though  they 
cannot  tell  which  of  them  is  the  latter,  yet  one  of  diem  muft  be  the 
latter ;  therefore,  rather  than  diis  rule  ihall  be  broke,  that  a  latter 
will  ihall  not  revoke  a  former,  they  will  adjudge  both  to  be 
void.  My  lord,  as  to  the  rule  that ' Littleton  gives,  and  my  bro- 
ther has  cited,  where  a  man  makes  diverfe  deviks,  or  diverfe  wills 
the  lafl  dcvifc  and  will  fhall  (land,  and  the  other  be  void.  Now  this 
mud  be  underilocd  ((a}-s  my  brother)  that  he  makes  diverfe  wiDs, 
and  diverfe  dc\  ifes  in  thofe  wills.  He  is  putting  a  cafe  of  diverfe 
wills  and  diverfe  de\'ifes.  It  is  net  faid  the  laft  will  muft  have  a  dc- 
vife  in  it  to  revoke  the  former.  Then  to  examine  our  cafe  hcr« 
with  Littleton's  rule,  which  has  alwa)'S  obtained.  Sir  Henry  Kilii^ 
grew  makes  a  will  in  1644,  and  afterwards  ((ays  the  verdict)  he 
makes  **  tf f  tejlamentum  in  1645,"  which  muft  by  the  waybein- 
tended  a  compleat  tejlament ;  for  wiien  they  find  he  made  ^^  ult.  teJU^ 
^  mentum^^  it  muft  be  implied  fo  (j\  that  he  made  a  compleat 
will,  and  fo  the  pleading  at  ^11  times  is :  therefore,  here  they  find,  he^ 
made  another  will :  then,  according  to  the  rule  in  Littleton-^  that  made 
in  the  year  1645  muft  ftand,  that  in  the  year  1644  is  void:  then 
what  becomes  of  their  cafe  ?  If  Sir  Henry  Kiliigrew  had  made  one  or 
more  codicils,  that  would  not  have  revoked  the  will.  It  is  |dain  he 
had  a  way  to  have  made  any  alteration ;  but  when  he  comes  and 
makes  a  whole  new  will,  then  the  former  is  gone.  But  fays  my  bro- 
ther  Maynard,  this  (may  be)  was  the  (ame  will  over  again.  Then 
it  was  not  "  ai"  teflamentum ;"  for  if  a  man  write  the  (ame  will  over 
in  other  paper,  and  do  declare  that  to  be  his  will,  that  is  not  ^  aliui 
**  tejlamentum^**  that  is  idem  tejlamentum  \  for  the  tejlamentum  is  the 
thing  contained,  and  not  the  paper.  It  is  juft  as  if  a  man  were  to  make 
a  duplicate  of  his  will,  ftill  it  is  but  one  will  \  fo  that  that  cannot  be 
intended  in  this  cafe.  Again,  •  how  can  this  cafe  be  brought  with- 
in the  ftatute  of  wills  ?  At  the  common  law  it  is  plain,  there  could 
be  no  devife  of  lands.  Now  comes  the  ftatute  of  32  Hen,  8.  r.  i; 
which  makes  lands devifeable ;  but  how?  by  a  man's  laft  will  and 
teflament.  So  is  34  Htn.  8.  c.  5.  Now  they  would  claim  by  a  devife 
made  in  the  will  in  the  y^ar  1644,  and  how  can  that  be  a  laft  will 
and  teilament  wWn  he  made  "  aC  tejlamentum^*  in  the  year  1645? 
So  the  cafe  Hands  before  your  lordfliip.  Can  any  man  (ay,  that  this 
is  a  devife  contained  in  the  laft  will  of  Sir  Hiury  Killigrnju^  when 
the  jury  has  found  he  made  a  latter  ?  I  take  it,  diat  the  latter  will 
is  the  proper  nlrument  to  convey  this  land  by.  But,  fay  they, 
where  do  ihcy  fhew  the  contents  or  it  ?  And  therefore  they  would 
have  it  fignify  nothing.  Under  favour,  my  lord,  we  do  not  need 
to  Ihcw  the  contents  of  it.  We  are  in  pofl'ciTion.  If  there  be  a  will; 
to  revoke  the  foniitr,  we  are  only  to  (hew  he  made  a  fecond  wilL 
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The  will  docs  not  belong  to  us ;  the  law  never  compels  a  man  to  Hitcbiki 
(hew  what  is  impoffible  for  him  to  fhew.  As  to  what  my  bro-  g  ^* 
ther  (ays,  thit  tliis  may  confirm  or  ftand  with  the  other  will.  If  the 
law  were  fo,  that  a  L-cond  will  and  a  firft  might  be  coupled  together, 
and  ftand  together,  which  I  do  abfolutely  deny,  but  fuppofe  it  might 
be  fo,  that  they  might  ftand  and  malce  but  one  will,  fay  they,  it  is 
true,  here  arc  two  wills,  but  we  will  fuppofe  that  the  firft  was  con- 
firmed by  the  la  ft,  or  that  the  laft  contained  no  new  matter,  contranr 
to  the  firft,  and  then  we  will  lick  it  all  well,  now  the  matter  is  falved. 
This  would  be  a  might  pretty  device  to  difmherit  an  heir  :  but  I  hope 
this  will  not  f;;rve  their  turn.  For  it  does  appear  by  the  books  cited 
to  your  lordfliip,  that  the  making  of  a  fecond  will  revokes  the  former. 
Then  if  they  would  fupport  it  by  any  matter  they  would  fuggeft, 
they  ought  to  have  ftiewed  it  to  the  jury,  that  it  might  have  been 
found.  Here  is  the  making  of  a  will  found,  but  nothing  of  this  ap- 
pears. Would  your  lordihip  prefume  it  ?  and  why  ftiould  your 
lordftiip  prefume  this  againft  lis  that  are  in  poflfeflion?  It  is  not  by 
law  to  be  admitted.  We  are  now  in  the  cafe  of  a  fpecial  verdi6(, 
which  (my  brother  Maynard  does  admit)  can  have  no  matter  of 
6£l  added  to  it,  and  this  they  would  have  is  plain  matter  of  faft.  They 
would  have  you  admit  that  this  laft  confirms  the  other  will,  when 
it  does  not  appear.  They  would  have  you  prefume  that  it  contains 
matter  that  will  ftand  wholly  with  the  former  will,  but  how  can  you 
prefume  this  ?  if  there  could  be  a  prcfumption,  it  ought  to  be  the 
beft  for  us,  we  are  heirs,  and  your  lordftiip  will  not  prefume  any 
thing  to  difinherit  an  heir  ;  you  will  help  him  as  much  as  you  can« 
Then  we  are  in  poflbffion,  you  will  not  prefume  any  •  thing  to  dif-  ♦  [  552  j 
pofTefs  us.  We  come  before  you  to  defend  our  inheritance.  It  is 
enough  for  us  when  you  charge  us  with  a  former  will,  to  fay,  he 
made  another  after  that ;  and  it  does  not  concern  us  to  (hew  what 
the  matter  of  it  is.  My  lord,  they  might  have  made  ufe  of  this 
with  a  great  deal  of  more  reafon,  to  a  jury ;  they  ought  to  have  (hewn 
the  contents  of  the  will  to  them,  but  they  did  not,  and  therefore  you 
have  no  reafon  to  prefume  it.  For  now  that  it  is  found  there  is  a 
will,  your  lordftiip  is  bound  up  to  it,  and  muft  take  it  diat  there 
was  a  compleat  will  made.  My  lord,  the  objection  would  have 
been  more  reafonable  for  them  to  have  made,  if,  upon  the  face  of 
the  will,  it  appeared  it  did  confirm  the  former,  or  his  intention  was 
thftt  the  former  fliould  have  ftood  in  part  or  in  the  whole,  then  there 
might  have  been  more  colour  for  them,  as  in  the  cafe  of  Coward  v. 
AhirJhaL  (/)  My  brother  quotes  the  pafl'age  right,  but  not  the  book. 
That  was  in  anadion  of  trefpafsj  a  fpecial  verdid  was  found  that 
A.  by  his  will  devifed  Black  Acre  to  his  fon  in  fee,  and  married,  and 
by  another  will  devifes  the  land  to  his  wife  for  life,  paying  annually 
to  his  fon  and  heir,  twenty  (hillings ;  then  the  queftion  was  whe- 
ther the  latter  was  a  revocation  of  the  other  in  toto  or  not ;  and  it 
was  the  opinion  of  Anderson  and  Glanvil,  that  they  might 
fland  both  together.  But  I  take  that  to  be  another  guefs  cafe  than 
ours.    It  feems  ther^  that  it  was  not  a  formal  teftament,  but  a  co- 
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HiTcsivs     iicW ;  and  it  is  (aid  to  be  by  another  ¥mting»  vAiA  I  take  wat 
«^^^'^  intended  by  them  to  be  a  codicil;  and  then  according  to  what  I 

told  your  lordibip  before^  it  does  not  revoke  die  whole  wilL  But  then, 
isY  LORD,  there  is  that  which  took  with  thofe  judges,  and  that  is, 
that  upon  the  matter  that  appeared  before  them,  they  took  it,  not 
only  to  (land  widi  it,  but  to  be  a  confirmation  of  it,  for  diere  bf 
they,  his  giving  twenty  (hillings  a  year  to  his  fin,  to  whom  he  had 
given  the  revernon  in  fee  before,  feems  that  he  intended  his  foa 
Inould  have  the  rever(ion  in  fee ;  and  fo  this  would  fland  with  his 
former  will,  and  be  a  con(irmation  of  it.  How  fu  that  migfat  ra- 
tionally be  coUeded  I  will  not  difpute,  but,  however,  they  coOsd- 
ing  it  fo,  it  was  a  reafon  to  diem,  and  diey  took  it  fo  ;  and  that  was 
the  reaibn  that  ruled  that  cafe :  (o  I  take  it  the  cafe  will  not  ftand 
in  our  way  at  all.  My  brother  Mavnard  has  made  a  great  waof 
PoweloB  De-  obje<^ons  in  this  cafe ;  but  the  chief  I  remark  are  diefe.  FiasT, 
Tifes,  iS.  *  He  fays  there  may  be  a  will  made  of  lands  in  Yforkfijire^  to  one, 

^  -  -    and  afterwards  the  party  may  come  and  make  a  will  of  his  land  in 

V  553  J  Durham  to  another,  and  they  (hall  bodi  ftand ;  and,  it  (eeois,  the 
cafe  that  he  has  put  out  of  his  own  private  notes  is  ib.  I  agree  the 
cafe  to  be  good  law,  for  that  (lands  upon  the  rule  of  particular  wills, 
;uid  nobody  will  deny  but  a  particular  will  may  be  made  of  one  thii^, 
and  another  of  anodier  thing,  and  one  (hall  not  revoke  the  other} 
but  it  does  not  come  within  the  general  rule,  diat  a  (econd  will 
fiiall  revoke  the  former.  Now  if  it  had  been  found  in  our  cafe, 
that  he  had  made  another  will  of  this  land,  there  had  been  an  end 
of  the  caufe.— Secondly,  In  the  cafe  of  15  Htfu  7.  pU  17.  he 
cites  thefe  words, /^  the  Court  muft  look  upon  die  words  of  the 
**  will."  It  is  true,  they  muft  if  they  are  to  give  judgment  for  a 
thing  contained  in  tlie  will ;  but  that  comes  nothing  to  our  purpofe, 
that  ihtf  making  of  a  fccond  will  revokes  the  former.  His  cafe  of 
Eyrei  v.  Eyres  («),  will  not  come  to  our  cafe  at  all.  For  there  were 
legacies  given  to  the  brothers;  and  afterwards  theteftator  being de« 
manded,  whether  he  would  give  his  brothers  any  thing  ?  No,  (a)'she, 
**  I  will  give  them  nothing.'*  There  the  words  were  ambiguous ; 
whether  he  meant  he  would  give  them  nothing  by  the  former  will,  or 
give  them  nothing  then.— Thirdly,  My  brother  tells  you,  and  he 
cites  Godolphin  23,  that  a  man  cannot  make  two  wills,  unlefs  it 
be  of  two  things.  I  think  this  is  againft  him,  for  then  he  cannot 
make  two  general  wills,  as  thefe  are  fourid  to  be.  It  is  clear  againft 
him.  My  lord,  in  this  cafe  my  brother  tells  you  that  here  is  a 
kind  of  uncertainty  in  this  finding ;  and,  fays  he,  you  will  not  take 
our  lands  from  us  by  an  uncertainty,  I  muft  m^e  him  the  (ame 
otjeclion  again  *,  the  lands  are  ours.  If  here  be  an  uncertainty,  you 
will  not  take  it  from  us,  why  (bould  your  lord(hip  take  it  from  us 
upon  an  uncertainty  to  give  it  to  him  ?  the  land  is  ours,  you  muft  take 
it  away,  or  elfe  we  iliall  retain  our  land.  My  lord,  I  take  it,  thefe 
^rc  the  chief  objections  my  brother  has  made.  And,  you  do  now 
find  an  heir  in  poireiHon,  It  is  found  his  anceftors  made  a  will,  and 
^ave  fiway  his  land }  and  it  is  found  by  the  f^me  verdid,  that  thii 
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was  not  bis  laft  will,  unlefs  a  man  can  fay,  a  will  made  in  the  year     HircMixt 
1644,  he  after  •  a  will  made  in  the  year  1645,  but  if  not,  then  I  am      bais'it, 
fure  it  is  found  here  was  a  latter  will.     Says  my  brother,  the  jury 
do  not  find,  whether  here  is  a  revocation  in  terminis  ?  I  think  they        L  554  J 
need  not  do  that,  but  only  (hew  a  will  that  makes  a  revocation.     All 
the  finding  of  fpecial  yeraifts  is  fo.     Would  he  have  a  jury  find  the 
mattier  of  law  ?  that  muft  be  left  to  your  lordfhip.     You  find  us  in 
pofleffion,  and  I  hope  you  will  not  take  zwzy  our  land  from  us. 

Lord  Chief  Justice*  I  have  heard  it  argued  before,  but  I 
cannot  tell  whether  my  brothers  will  afk  for  a  fecond  argument:  1 
will  not  declare  my  opinion  yet.  But  as  to  what  my  brother  argues 
from  uncertainty  and  pofleffion,  they  had  pofleffion  for  twenty  years 
oipon  the  firft  will  |  and  for  the  uncertainty  there  is  nothing  of  it  • 
in  that  will.  He  gives  it  to  Mrs.  Berkley  for  life,  and  afterwards  to 
Henry  Killtgrew^  and  they  come  and  took  the  poflqffion,  and  were  in 
pofl[effion  a  great  while ;  and  then  you  came  and  contended  it,  and 
got  a  verdiift;  and  here  they  bring  another  a&ion,'upon  which 
this  fpecial  verdift  is  found,  that  Sir  -&.  Killigrew  made  **  aliud  tejla^ 
**  mentunu** 

Pemberton  Serjeant*    They  were  in  by  extents. 

Holt  Serjeant.    We  could  not  come  to  it  for  that^ 

Lord  Chief  Justice*  And  then  the  two  wills  may  ftand  t(»-» 
gedien     There  are  other  cafes;  there  is  one  cafe  of  Heme  «* 

Men. 

*  PembertoK  Serjeant.     I  take  itj  thequeftion  will  be,  whether    •  [  555  ] 
upon  this  general  finding  of  "  aliud  teftamentum  ;**  your  lordihip 
fhall  prefume  it  to  be  a  will  that  will  ftand  with  the  former  will,  or 
revoke  it. 

Lord  Chief  Justice*  Wc  can  neither  fency  that  it  may  ftand 
with  it,  or  that  it  is  contrary  to  it  \  and  therefore  the  aliud  muft  be 
thrown  out. 

[  The  Courti  in  Trinity  Term,  4  JViUidm  and  Mary^  gave 
jUDOMENT_/ir  the  plaintiff* 

A  writ  of  error  in  parliament  was  brought  upon  this  judg'* 
ment,  and  now  it  was  argued  that  this  laft  will  could  not  be 
taken  to  be  a  duplicate  of  the  former,  but  muft  be  deemed  a  revo«i 
cation ;  that  no  will  is  good  but  the  laft }  that  every  will  is  re-* 
yokable  till  death ;  that  the  making  of  another,  doth  import  a  revo^ 
cation  of  ^1  former  ones,  diough  it  be  not  fo  exprefsly  declared  in 
writing,  for  it  muft  be  the  laft,  or  nothing;  that  this  conveyance  by 
will  was  anciently  a  privilege  by  the  civil  law,  for  people  in  extremis^ 
who  had  not  the  time  or  amftance  necefiary  to  make  a  formal  aliena-^ 
tion,  and  chiefly  intended  for  military  men^  who  were  always  fup« 
pofed  to  be  under  thofe  circumftanceS)  and  therefore  the  ceremonids 
and  number  of  vritneiTcs  re^^uired  of  others  weredifpenfed  with;i  as  to 
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AiTCBiKt     foldicrs ;  but  now  the  rules  for  military  teftament?,  as  they  arc  called, 
BAtbBT.       ^^  allowed  in  moft  cafes ;  that  as  to  lands,  by  our  law,  was  a  pri*** 
vilege  only  given  to  fome  boroughs  and  places  within  the  kingdom; 
and  particular  cuftom  gave  the  liberty  of  difpofing  lands  or  houfes 
bv  will,  and  that  by  nuncupative  will  ir  parol  without  writing ;  fo  is 
Braaon^  lib.  4.  fol.  272.  FUta^  lib.  5.  cap,  5.  Potefi  legari  et  catalhm 
tarn  bereditas  quamperquifitum  per  barcnes  London  et  burgenfes  Oxen, 
I  Inft.  111.  that  then  came  the  ftaturc  of  Hen.  8.  and  impowcrs  a 
devife  by  a  man's  laft  will  and  tcftament  in  writin:^ ;  but  ftiH  it  is 
by  his  laft  will.     And  fo  is  LittUtcu^fccJ,  168.     If  divers  wills,  the 
latter  (hall  ftand,  and  the  others  are  void,  i  hjf.  1 12.     In  truth  it  is 
plain  law,  the  firtt  grant  and  the  laft  teftiimcnt.     In  Swinb.  I  pirt^ 
feSl.  5.  p.  14.  no  man  can  die  with  two  wills,  but  he  may  with 
divers  codicils  ;  and  the  latter  does  not  hinJcr  the  former,  fo  long  as 
they  be  not  contrary.     Another  ditfcrcnct!  there  is  between  wills 
ancl  codicils :  if  two  teftaments  bfc  found,  and  it  cannot  be  known, 
which  is  firft  or  laft,  both  are  void ;  but  the  latter  countermands 
the  firft,  though  there  be  a  claufe  in  the  firtt,  that  it  fliall  not  be  re- 
voked,  and  though  an  oath  were  taken  not  to  revoke  ;  bccaufe  the 
law  is  fo,  that  the  very  making  of  a  latter  revokes  the  fbnncr: 
fo  is  Linwood's  ProvinaaP  de  Ttjlanunih  ;  juftice  Dodderidge^s  Of- 
fice of  Executor^  publiflied  bv  tventwortbj  29.     A  verbal  will  re- 
vokes a  former  written  will,  Forfe  v.  He^nbling',   4  G».  60,  61. 
Plowd.  541,     Perkins^ fa.  178,  179.  zndfe^.  478.     The  2  Hen. 
5.  8,  is  fall  to  this  purpofe.     There  is  an  aSion  by  an  executor 
iigainft  two  executors,  and  they  plead  a  teftament  whereby  they  arc 
made  executors ;  and  the  plaintiff"  replies,  that  he  afterwards  made 
another  and  himfelf  executor  ;  and  held  that  by  the  fecond  the  firft 
became  void.     Now  the  meaning  of  tliefcr  books  cannot  be,  that  a 
will  exprefsly  revoking,  is  the  only  will  that  can  make  a  revocation ; 
"  nor  is  it,  that  a  contrariety  or  repugnance  between  the  one  and  the 

other  is  neceflary  to  make  a  revocation ;  for  though  there  be  no 
new  will  made,  yet  a  revocation  may  be  by  word  of  mouth,  as  Cro. 
Jac.  49.  115.  Cro.  Car.  51.  Cro.  Eiiz,  781.  nay,  a  void  bequcft  fliall 
revoke  a  will,  fo  fliall  a  deed  that  has  no  effect,  as  feoffment  with- 
out livery,  a  devife  to  J.  S.  or  to  a  corporation,  when  there  is  no 
fuch,  will  do  it ;  fo  that  it  is  not  the  contradiftion  between  Ac  difi 
pofal  which  revokes,  for  that  which  is  no  difpofition  at  all  will  do  it. 
The  meaning  of  the  authors  cited  therefore  is  fomewhat  dfe ;  and 
it  can  only  be  this,  that  there  is  fomewhat  particular  in  a  will,  to 
that  inftrument  of  conveyance,  more  than  to  any  other,  that  even 
the  making  of  a  new  will  is  fufiicient  revocation  ;  the  words  arephin, 
by  the  making  a  new  will  the  former  are  all  deftroyed,  for  there  can 
be  but  one  laft.  And  when  a  man  makes  and  declares  a  new  will  that 
new  will  muft  be  prefumed  10  contain  his  whole  mind  concerning  the 
difpofition  of  his  eftate :  declaring  his  will  imports  thus  much,  and 
excludes  all  other.  When  a  man  would  alter  part  of  his  will,  diere 
is  a  proper  inftrument  for  it,  called  a  codicil,  which  is  known  in  the 
law  as  well  as  that  of  a  will :  here  is  nothing  found  of  a  reference  to 
tile  former.  To  judge  it  otherwife,  would  confound  the  ufe  of  wills 
and  codicils,  and  the  difference  between  them.    It  is  trucythata 

man 
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man  may  make  partial  wills  of  feveraJ  parts  of  his  eftate,  and  all  may  Hitchins 
ftand  together ;  but  then  they  muft  be  declared  to  be  wills  concern-  Bas^«t. 
ing  particular  things ;  and  they  are  but  feveral  pieces  of  the  fame 
will,  though  written  in  different  papers :  but  then  in  pleading  one  of 
them,  you  muft  not  generally  fay  he  made  «//'  voluntatem^  but  «///- 
fnam  volutitaf  of  lUch  a  thing  :  but  here  it  is  aliud  tefiamenturny  i.  c, 
a  general  teftament.  The  2  Rich.  'i*fol.  3.  is  dire£Hy  thus,  the  de- 
fendant pleads  one  will,  the  plaintiff  replies  another,  and  exception 
taken,  becaufe  he  did  not  travcrfe  the  former,  but  held  needlefs  to 
do  fo,  quia  per  ult'  teflamcntum  ut  placiiatur  generaliter^  primum  tef» 
tamentum  revocatur  in  omnibus  :  and  it  cannot  be  pretended,  that  this 
might  oe  the  fame  will  written  over  again  ;  for  if  fo,  it  could  not  be 
aliud^  it  would  be  the  fame :  thefe  are  not  quibbles  upon  words ;  for 
can  it  be  faid,  that  this  is  a  devife  by  the  laft  will  of  Sir  H.  wheq 
there  is  another :  nor  is  it  an  objeaion,  that  the  contents  do  not 
appear ;  for  the  will  belongs  not  to  the  heir  to  keep,  and  confequently 
not  to  {hew ;  in  pltading  he  is  not  bound  to  a  profert ;  it  is  enough 
that  there  was  a  lubfequent  will.  And  as  the  latter  may  confirm  or 
be  confiftent  with  the  former,  fo  it  may  not  be  fo ;  and  the  confift- 
cnce  is  not  to  be  prefumed,  efpecially  againft  an  heir  at  law,  and  in 
pofleflion.  In  the  Q2Sqo{  Coward  v.  marjhall^  Cro.  EUz.  721.  the 
fubftance  of  both  are  declared,  and  thereby  they  appeared  to  be  con- 
fident, and  confequently  no  revocation :  here  eadem  mensjic  tejiandi^ 
the  fame  intent  of  difpofmg  his  eftate  the  fame  way,  can  never  be 
thought  to  continue,  for  then  there  had  been  ho  occafion  of  making 
another  will.  If  this  be  not  a  revocation,  it  is  an  a£t  void,  and  to 
no  purpoie,  which  is  never  to  be  intended. — Then  it  was  infifted  oni 
that  the  bare  a6t  of  making  and  publifhing  another  will,  is  a  revo* 
cation,  and  the  finding  of  the  contents  unknown  is  void :  if  this  be 
not  a  will,  it  is  a  codicil,  and  that  is  contrary  to  the  finding  of  the 
jury;  for  the  verdift  mentions  a  fecond  fubftantive  independent  will, 
without  reference  to  the  former  \  which  fecond  will  is  a  revocation : 
and  therefore  it  was  prayed  that  die  judgment  ihould  be  reverfed. 

It  was  argued  on  the  other  fide,  in  behalf  of  Mr.  Nofworthy^  that 
this  was  no  revocation ;  that  here  had  been  a  great  ftir  about  nodiing, 
for  that  nothing  appeared  againft  his  title ;  that  a  man  may  make  a 
will  of  feveral  things  at  feveral  times,  and  they  both  fhall  ftand  ;  that 
a  deliberate  will  being  made,  the  contents  whereof  are  known,  (hall  • 
never  be  revoked  by  that  which  is  not  known:  nothing  can  be 
judged  upon  that  which  doth  not  appear,  and  confequently  it  can 
never  be  judged  to  be  a  revocation  :  here  is  another  will,  and  nothing 
is  given  by  it,  nothing  is  found  to  be  given  by  this  fubfequent  will. 
The  form  of  entering  the  ancient  judgments  was,  quibus  vifis  U^is 
it  auditis  it  per  Curiam  plem  inteUe^is^  now  what  is  here  read  to 
make  a  revocation.  2  Kich.  3.  foL  3.  is  with  the  judgment,  for 
there  it  is  replied  that  he  made  another  executor ;  there  are  the  con- 
tents pleaded,  fufficient  to  maintain  his  count,  and  anfwer  the  de- 
fendant's bar ;  the  book  is  per  hoc  quod  alius  executor  nominatur. 
Then  was  cited  Cro.  Car.  51.  die  reafon  given  is,  quia  in  dubiis  non 
prefumitur  prq  te/lamintOy  and  here  being  a  good  will,  at  the  moft  the 
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other  is  doubtful.  Cro.  Car,  1 14,  115.  Several  mtiUs  of  feveral  tbii^ 
may  be  made.  And  the  fame  book  595.  10  Can  i.  which  rcfo- 
lution  feijeant  Aiaynard  in  arguing  this  cafe  below,  iaid  that  he  heard 
in  that  court  of  Ksf!g*s  Bench  :  it  is  the  fubjed  matter  of  the  wills 
and  the  repugnancy  which  makes  the  revocation.  In  this  very  cafe 
an  the  Exchequer j  upon  an  EngUJh  bill,  it  was  held  by  Hale  to  be  no 
revocation,  it  is  in  Hardres  375.  Coke  upon  Littleton^  which  has 
been  quoted,  comments  upon  thefe  v/oxAsJeveral  devifesj  and  if  there 
be  no  dcvife  in  the  fecond,  there  can  be  no  fenfe  or  meaning  in  it, 
and  confequently  unlefs  fome  meaning  ^pear,  it  can  never  be  an 
evidence  of  a  change  of  his  mind ;  as  it  might  be  a  revocation,  fo  it 
might  be  otherwife ;  and  he  that  will  have  it  to  be  a  revocation, 
mud  prove  it  to  be  fuch :  no  man  can  affirm  that  everv  will  muft 
necef&rily  be  a  revocation  of  a  former,  for  the  fecond  will  might  be 
of  another  thing,  as  goods,  or  of  another  parcel  of  land,  or  in  con- 
firmation of  the  former.  If  in  thefe,  and  many  other  like  cafes,  a 
latter  will  is  no  revocation  of  a  former,  how  can  it  poffibly  with 
jijftice  be  concluded,  that  a  latter  will  without  contents,  purport,  or 
efFed,  (hall  be  a  revocation  of  a  former.  And  though  tfic  jury  have 
in  this  cafe  believed  the  witnefles,  and  found  that  another  will  vf^s 
made,  it  may  be  of  dangerous  confequence  to  encourage  and  conftruc 
this  a  revocation,  without  knowing  the  contents ;  for  no  will  can  be 
fccure  againft  the  fwearing  of  a  new  will,  if  there  be  no  nccellity  of 
ihewing  it,  or  proving  what  it  was.] 

For  which,  and  other  reafons,  it  was  prayed  that  the  judgment 
might  be  affirmed;  and  it  was  affirmed,  (at) 


(x)  In  the  cafe  of  Rclfe  v.  Harwoo^f 
Hilary  Term,  14  Geo.  3.  in  C.  B.  a  f,:ccial 
Tcrdi^  was  found,  that  Jocn  Lacy^thc  tef- 
tator,  duly  made  a  will  in  tlie  year  174S, 
And  that  in  the  year  1756,  the  faid  j(.bn 
Laci  did  duly  make  and  pub*iih  aroiher 
tvill  and  teftament  in  writing  in  the  pre- 
fence  of  three  fubfcribing  wltr.cfiei,  who 
duly  attelled  the  fame;  and  that  the  difpo- 
iititin  made  by  the  will  in  17 56,  nvas  dif' 
fertr.t  from  the  difpofition  by  the  will  in 
1748,  but  in  what  particulars  was  unknown 
to  tbi  j.<rorsi  but  they  did  not  fiiid  that 
the  telUtor  cancelled  the  will  of  1756,  or 
that  the  defendant  had  deftr{))ed  the  lame, 
but  what  was  become  of  the  laid  will  they 
were  ignorant^  &c.    O  (  C t  s  y  CbitfJyJ. 


tlccy  Naies  and  Gori*  yuflh-rs,  wcit 
of  opinion  contra  Br.ACKtToNE  ]7^ytv«» 
that  the  latter  will  being  found  to  be  ii/- 
ferfnt  from  the  former  ont  was  a  ri«o<« 
CATION  of  it.  3  W:lf.  497  10  5165  but 
in  Mich.  Term,  15  Geo,  3.  on  a  writ  of 
error  to  the  King^s  Bench,  the  ju»c&s 
of  that  court  were  unanimoully  of  opinion 
that  it  was  not  a  revocation,  S.  C.  1  Biack. 
Rep.  937.  S.  C.  Cowp.  87.  and  on  append 
to  the  Houfe  of  Lords,  where  the  opinion  of 
the  twelve  judges  was  taken,  the  judgment 
of  the  King's  Bench  vas  affirmed,  7  Brown's 
Cafes  in  Parliament,  352.  See  aifj  the 
Year  Book,  2  Rich.  3.  pi.  3.  Powell  m 
Dcvifes,  540.  3  Atk.  55X,  i  VtiC^,  J*. 
Dougl.  40.    Cowp.  49« 
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^  Mr.  ArrORNET   GENERAL's     •[556J 
ARGUMENT 

O  N   T  H  E 

Cafe  of  a  Clerk  of  the  Peace^ 

ON 

STATUTE,    I  WILLIAM  &  MARY. 


Harcourt  againft  Fox. 


MR.  Attorney  General.    When  a  clerk  of  the  peace  is  Aaijhi 
nominated  and   appointed  by  the  cuflos  roiulorur/ij  &c.  he  nmi  cumoc  ap- 
is to  hold  his  ofHce  quamdiufe  bene  gejferity  that  is,  during  life,  un-  P^*nt  t  clerk  of 
Icfs  he  forfeits  it  by  mifdemeanour;  and  his  office  is  not  determinable^  ^^^^2r4«rf 
at  the  will,  or  by  the  death,  or  difplacing  of  the  cujios  rotulorum.  This  hempUcHot  bat 
appears, — First,  From  the  words  of  the  ftatute  i  fFilliam  and  Jjj  Z^*^ 
MajjyC.  I.     It  fays  "  the  cuftos  rotulorum^  or  other,  haWng  right  to  itmSSVor**' 
^  nominate  a  cleric  of  the  peace,  (hall  nominate  and  appoint  a  fit  nfe^fMamdiuft 
**  perfon  for  the  fame."     For  what  time  or  limitation  I  Jt)uring  his  *<*»^S^' 
pleafure,  or  his  continuing  ctffios  rotulorum  ?  No,  but  for  fo  long  time  ^'^'  ^^  ^^' 
as  fuch  clerk  of  the  peace  (hall  well  demean  himfelf  in  bis  office,  and  4  Com!Djg.i 54. 
in  cafe  he  (hall  mifdemean  himfelf  it  provides  a  fpecial  way  for  dif« 
charging  him,  viz,  by  examination  and  proof  before  the  quarter 
feffions.     Now  •  all  that  is  allowed  to  the  cuflos  rotuloruTrij  is  the     ^  f  tcnl 
nominating  the  perfon;  the  intereft  or  efbte  he  is  to  have  in  the        »•  ^^/  i 
office  is  limited  and  fixed  by  the  ad  of  parliament,  viz,  during  his 
good  demeanour.   When  an  office  is  granted  quamdiufe  bene  gejerit^ 
It  is  afreeholdy  and  to  laft  during  the  parties  life.     It  is  fo,  even  in 
the  cafe  of  the  king,  whofe  grant  (hall  be  taken  moil  (Iri^y 
againft  himfelf.     If  the  Jcing  grant  an  office  quamdiufe  bene  gefferity 
it  is  a  freehold  for  life.    3  Af[,  i^  pL  9. — Secondly,  From  the 
ijitent  of  the  2&^  which  feems  to  be  to  eftablidi  the  clerk  fo  as 

that 


fbatht  tscoLi  defend  Sat  his  ^hcsoB,  Ins  cws  ^oai  Jwir-HHwir 
mkL  rucz  CO,  xhit  irbaiarw  wvl  a£ rbi^  ^jts  riruhr^imL  Asatxtds'm 
Ac  oao&oaotf  Inmcuifsii^  aid  provinan^  w*Tic!t  die  ar^  ^oks  <^ 
Bf  cba  a  d£rk^tk€  ptact  voiLd  be  eocamaged  s»  pnaodt  aimfttf 
■1  die  fiull  and mx£iie6  of  his  ^ac^  ami  oadu  ins  ^in^ ami  a>  le- 
rwiimrml  hnodeif  co  die  zooit  cpimoa  of  che  comrt  cf  irtfiocs  ai 
■hum  he  if  anriKfanr;  woeteas  qdigwite  kiscarsaBi  &iitT  wbs^ 
be  to  rei imiiurni  \na^ti£xo  cbe  cpixnaa  cf  chc  czqlis  nni^i—  apca 
wfafe  vul  Eus  pBcs  oBpesceiL  Alto  by  lif  |i<  lUDag  qawfll^ic  ii<i.hc 
he  KEi  die  pQNPcr  cs  die  cMftB  T^tmMrwtt  to  kec^  toe  Gcnc:  wann  ecu* 
ftnt  prnmiffc.  And  k  woiiU  be  a  great  cenEptaocst  axi  wi  jfiiH 
vpOD  die  4  itAii^e  ok  every  caftas  ntaiarwMf  or  die  vh.HiUjt.*  ot  bis 
jniody  fcr  die  derfc  ft>  boy  his  pace  ar-oew^  mi.  be  si  ocafioB  ef 
dfeitcaiTspcioawKcbibei^cbiefyiBfiniEdiDprevae.  TWad 
fopxrcs,  *  that  ibe  c^^  nedbm  fbaSL  mett  tnkt  any  naoey, 

*  bond,  jgurjiicrj  &c.  fix  uoniiiucFiig  aid  jmwMiynig  tae  ckxkj'* 
aai  die  ckrk  is  cd  *  fiwtar  that  be  bas  not  pud»  Bar"w2  pm  any 

*  BMney,  nor  bos  pven  bood  or  awnnnre  fot  uadi  nmunattoa.  or 

*  appofiiCiiif  HI  **     Dy  vbiLii  it  i|,yrjr>  die  paruamezBt  rj[fnnif.J  cbic 

OMce  uiuiug  ofef  aod  diticJure  dieir  great  care  was  to  ptcreoc 
pwwgct  |MiMufing  any  tbing  fiv  die 
[55^]     Whocas*  ifibecleikai^bi 

care  and  pronfiao  were  raa;  fiv  die  f]^&r 

w*^'"6  fisr  noiDUBtuci^  and  appoiztfxog}  and  ike  clerk  i    ^ 

he  bad  not  gnrcn  or  promfisi  any.diingy  aod  ibe  next  day  a&er  d^ 

cafim  rwiakrmm  m^bt  tun  bim  oat,  aak6  (fiv  bb  cootunnng}  be 

mwibf  give  him  Bach  moocyy  /kc*  and  iherebj  the  great  intent  of 

ifae  aa  would  be  dnded. 
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PETITION 


o  F 


The    PRIOR    OF    LANTHON'. 


Rot.  Pari,  anno  8  Hen.  6.  Memb.  ulu  num.  70. 

j4  PETITION  concerning  an  erroneous  judgment  given  in  the 
-^  parliament  of  beland^  upon  a  writ  of  error  there  brought 
certified  into  the  King's  Bench  in  England^  which  had  no  tower  to 
receive  it  as  the  petition  fuggefledy  and  therefore  prayed  it  might 
he  removed  into  the  parliament  and  Lord*s  Houfe  in  England  to 
redrefs  it. 

Au  roy  noftre  trefoveraigne  feigneur  et  a  lesfeigneurs  e^irituelx  et  Cfo.Car.  <ii. 
temporelx  de  ceft  prefent  parlemenf^  fupplie  humhlement  JOHN  Pin-  *  *»l^  ifj- 
fiRYGGE  priour  de  Lanthon*  primes  en  gales  que  come  en  les  record  S^®"'^'^- 
et  procejfe  et  en  rendre  dejuggement  de  le  plee  quefuift  en  votreparU'- 
ment  tenus  a  Develyn  ^»  votre  terre  DiRELAND  devant  James 
BoT  TILER  counte  de  Urmond  nadgairs  votre  juftice  en  mefme  votre 
terre  del  affent  des  feigneur s  ejpirituelx  et  temporelx  ilUonqes  adonqes 
efteantzfans  brief  biUe  ou  petition  originall  perentre  le  priour  de  meafon 
dieu  de  MoUynger  et  IVilliam  nadgairs  priour  de  L authos* fufdit 
de  le  plee  que  fuift  devant  vous  noftre  foveraigne  feigneur  en  votre 
dite  terre  perentre  le  dit  priour  de  meafon  dieu  de  MoUynger  et  le  dit 
nadgairs  priour  de  Lanthon'  per  voftre  brief  de  errour  quel  en 
record  et  proceffe  et  auxi  en  le  rendre  de  juggenunt  de  le  plee  quefuift 
devant  JoHN  FiTZ  Adam  et  fes  compaignons  nadgairs  juftic'  defire^ 
*  Henry  nadgairs  roy  d^Engletterre  votre  aiel  defon  bank  en  mejme  //  *  [  560-  ] 
terre  per  brief  de  mefme  votre  aiel  entre  le  dit  nadgairs  priour 
du  dit  lieu  de  Lanthon'  predeceffour  du  dit  on  priour  di 
Lanthon'  et  le  nadgairs  priours  de  dit  meafon  dieu  de  MoL^ 
tYNGER  frediceffour  de  dit  ore  priour  de  meajon  dieu  de  MoLLYN<* 
OER  ie  XVI 1.  xvii\.  les  queux  a  dit  nadgatrs  PRIOUR  DS  Lan« 
THOU*  furent  adereres  ePun  annuel  rent  xiiil.  vis.  viiid.  U 
fuel  le  cut  nadgairs  priour  de  Lanthon'  de  dit  nadgairs  priour  de 
nuafon  dieu  de  MoLLYNGER  demaunda  de  la  quereU  de  me/me  U 
friour  de  moafin  diiu  do  MoUYNGU  nadgairs  recenftes  davoir 

intervenu 
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tntervenujfi  afcun  i  fufe  a  corrigere  U  quil  juggenunt  dawmt  Us  ditz, 
nadgairs  jujti^  de  bank  rendux  druant  voufm  vcftre  diu  terrefiuji 
affirme  errour  cverte  mtemunt  a  grand  damage  du  £tfitppliant :  di 
quel  pUe  en  le  dite  vefire  farlement  eive  H  record  etpr§cej/e  devant 
vous  en  voire  chancellar*  d^Engleterre  tur  certeins  caufes  nadgairs  per 
veftre  brief  que  iffifl  hers  de  vefire  chancellar^  ^EngUttere  a  vefire 
ibanceUaf^  Djreland  direSififies  venir^  et  Us  queux  ere  en  veire  ceurt 
devant  vous  en  voire  bank  en  EngUtiere  remaignant  eJ  fuite  de  dit 
fuppliani  a  caufe  que  U  errour  Jufdit  ne  poet  mye  illonqes  efire  ierndne 
ne  difcujfe  a  caufe  que  Us  jufiices  as  pUes  a  ienir  devant  vous  en  vefire 
dit  tank  en  EngUtiere  nount  my  poiar  de  determiner  ne  de  adjugger 
per  la  hy  ceo  que  futfi  fait  en  voire  dit  parUment  DyreUtnd  pUJe-a  vHro 
bautejfe  de  commander  William  Cheyke  cbivaUer  voire  chief  juf- 
tice  as  pUes  devant  vous  ireffoveraigne  feigneur  a  tenir  ajfigne  dtfatre 
venire  en  cefi  prefeni  parUment  Us  ditz  record  et  procefs  du  dit  pUe  ove 
toutz  chofes  eux  touchantz  druant  vous  trejjiveraigne  Jeigntur  et  Us 
feigneurs  fufditz  enfy  que  venez  Us  ditz  recorde  et  procej/e  en  mefme  cefi 
prefeni  parUment  droit  foil  fait  en  Us  premijfes  foUnque  Ui  ley  et  cufiom 
de  voire  roialme  ctEngUtere  et  ceo  pur  dieu  et  on  overe  de  cbaritee. 
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f  RINCIPAL  MATTERS  CONTAINED  IN  THIS  BOOR 


ABATEMENT. 

Vide  Partvwn^s  i. 

Exception  2« 

,     .  Death. 

I.  \  Plea  beginning  in  abatement , 
±\,  and  concluding  in  bar^  is  a 
plea  in  bar ;  and  f  contra^  a  plea  be- 
giiining  in  har^  and  concluding  in 
abatement^  is  a  plea  in  abatement  4 

3.  In  trefpafs  againft  two:  quare^  if 
they  can  join  m  pleading;  in  abate- 
ment, an  adion  depending  for  the 
fame  trefpafs  againfl  one      —     75 

3 .  Several  outlawries  pleaded  in  abate- 
ment bad ;  for  duplicity  is  not  al- 
lowed either  in  abatement  or  in 
bar  —  _  80 

4.  A  plea  in  abatement,  to  debt  on  a 
judgment,  that  a  writ  of  error  is  de- 
pending, is  bad        —        —    98 

Same  point  —    '     —  146 

5.  In  afj'umpfit  for  money  had  and  re- 
ceivod,  the  defendant  pleaded  in 
abatement  an  attainder ;  the  plain- 
tiff replies  a  pardon,  and  concluded 
in  \i2LT  petit  judicium  et  damn  a  fua^  and 
held  to  be  a  difcontinuance  —  155 

^.  «'  Alien  nee**  pleaded  with  a  full 
defence;  and  the  Court  inclined 
ti^t  it  was  ill  |)!eade4        ^^  349 


7.  Held  well  enough  without  faying 
depatre  et  matre         —        _  345^ 

8.  A  plea  in  abatement  for  mi/nofiner, 
though  the  names  are  different,  is  ilt 
if  he  fay,  etpned'  J.  ^c.  andxlo  not 
fay,  et  prad.  J.  J.  ^ers'  quern  billa 
pntd*  &c.  <venit  et  dicit ;  and  though 
the  precedents  in  Tbompjon  are  as 
above  _  _  3P4 

9.  What  names  are  different  —    ib. 

10.  Where  a  plaintiff  in  reple^vin  may 
plead  in  abatement  as  well  as  when 
he  makes  conufance    —     _  i5^ 

11.  For  matters  in  and  before  thtf 
writ,-  if  not  pleaded  in  abatement, 
no  advantage  can  be  taken  of  it  by 
error ;  but  otlierwife  where  it  is  af- 
ter the  writ  —         «.  169 

12.  If  an  infant  avow,  and  appear 
by  attorney,  it  is  pleadable  in 
abatement,  but  not  aflignable  for 
error  —  —  170^ 

13.  A  writ  of  error  is  not  abated  by 
the  death  of  the  defendant  where 
error  depending  is  pleaded  by  the 
furvivor  to  ^fcire facias  brought  on 
a  judgment  recovered  «—  186 

14.  That  it  is  no  abatement  if  both 
die;  for  z,  fcire  facias  may  be  fued 
againfl  the  executors,  and  they  made 
partici  •-•  —  187 


INDEX. 


^auere,  if  not  othcrwifc  in  cafe  of 
error  in  the  bxchbqubr  cham- 

BBR  —  —    187 

ABSOLUTION. 

I  .The  wilt  of  ixcommunicato  a^ien^d  is 
not  void  for  want  of  the  aJMtiom  re- 

3 aired  by  the  i  Hen.  5.  c.  5 ;  and 
lerefore,  although  the  party  (hall 
avoid  the  penalties^  yet  he  (hall  not 
be  difcharged  till  abfolution   -     16 

ACTION, 

Vide  jfoinder  in  ASi§n* 

Mandamus  i. 

I.  If  a  man  having  pofTeflion  of  goods, 
fell  them  as  ms  own,  an  action 
will  lie  for  the  deceit  withoat  a 
warranty,  or  alledging  that  he  knew 
them  not  to  be  his  own        «—    68 

^.  If  an  apprentice  by  indenture  en- 
xolled  in  London^  be  ai!i?ned  before 

THB    CHAMBERLAIN    by   dlC  cuf- 

torn  of  London,xhe  aflignee  not  being 
privy  to  the  contrad,  cannot  main- 
tain an  adion  on  the  indenture      4 

But  with  refpedl  to  proceedings  on 
the  indentures  of  parifh  apprentices. 
See  52  Geo.  3.  c.  57. 

3.  Where  an  action  of  debt  on 
bond  lies  againfl  a  fecond  fon  as 
heir  to  his  father,  without  uking 
notice  of  the  eldefl  fon,  though  it 
be  found  by  fpecial  verdid  that 
the  defendant  was  heir  to  his  father 
and  nephew     —        -•  244,  44.8 

4.  A  man  may  bring  an  adlion  againfl 
couiin  and  heir  as  coufin  and  heir, 
without  (hewing  how  —  249 

5.  It  feems  hard  that  an  adion  upon 
the  ca/i  ihould  lie  for  fuing  one  in 
^  inferiour  court  with  caufe,  bc- 

;caufe  out  of  the  jurifdifUon,  and 
thax  becaufe  no  caufe  within  the  ju- 
rifdidion  —  —  255 

6.  Of  late  opinions  have  run  with  the 
adHon,  that  falfe  imprifonment  by 
againft  the  gaoler    —        *-  iiid. 


7.  An  aftion  wilt  not  Ue  for  fuit  on  a 
verdidfor the  defendant,  when  there 
is  no  caufe  at  all  neither  within  nor 
without  the  jurifdidion        —  iMd. 

8.  The  inferior  court  has  jutUdidion 
of  fuch  a  caufe,  and  the  law  has 
put  a  plea  in  his  mouth,  'viz. 
"  to  the  jurifdidion  of  the  court." 

iM. 

9*  An  adion  lies  not  in  cafe  by  the 
plaintiff  as  an  inhabitant  of  a  vil), 
for  that  the  defendant  (according 
to  cuftom)  did  not  keep  a  feny- 
boat,  for  all  the  inhabitants  toll 
free,  &c.  It  is  a  common  nuifance, 
and  the  defendant  isindidable  257. 
Fide  Cnfiom. 

10.  ^tt^tret  if  it  lies,  fuppofe  he  al- 
ledges  lofs  of  his  market,  having 
a  carriage  ready  brought  to  the 
place  —  —  258 

1 1.  The  words  *'  He  is  in  Ncwntc/ir 
an  highwajf-man,**  after  veitlid  for 
the  phdntiff,  feem  not  adionaUe  291 

12.  In  an  adion  upon  a  |)olicy  of  af- 
furance,  where  the  (hip  is  war- 
ranted <'  te  depart  wiih  rMrvtff ,*'  if 
(he  go  out  with  convoy  and  (eparate 
by  (Irefs  of  weather,  return  hxmc 
and  is  taken  in  going  out  in  fearch 
of  the  convoy,  the  mfurers  are  liable 

320,  326 

13.  An  adion  for  difturbing  a  water- 
courfe,  with  a  currere  dehttit  only, 
without  faying y^Zf^a/,  is  good    350 

14.  Cafe,  for  buildiiijg,  ereding, 
and  continuing  a  nuilance,  with  an 
adbuc  exijiit,  m  — —  -—  366 

15.  Count  by  bill,  and  replication  bv 
an  attachment  fued  out.  ^ugere  if 
appearance  helps        —      «»  366 

16.  Adion  as  adminiibator.  See  Jd* 
minifiration,  bfr.  5. 

17.  Adion  of  trefpafs  by  executor 
after  fale  upon  a  parole  adminiftra- 
tion.     See  Trejpafs,  i. 

18.  Adtion  by  y2rmr  rffivrf,  as  if  feme 
fole.     See  Error,  I  ^, 

19.  Trefpafs  for  entering  (hip  and 

taloDg 


INDEX. 


taking  away  goods,  lie.     See  Tre/- 
fa/s,  2. 

.  to.  A6lion  upon  a  wager.   See  Wager, 
I. 

ADDITION. 

1.  If  one  be  taken  by  an  excommunica- 
to capiendo  without  a  fufiicient  addi- 
tion, the  writ  is  not  void,  nor  (hall 
the  party  be  difchargcd  by  plea, 
till  abfolution        -—        —        17 

ADMINISTRATION  and 
ADMINISTRATOR. 

1.  Adminiilration  of  the  hulband's 
goods  may  be  granted  to  the  tvtfe, 
or  next  of  kin,  but  the  hulband  is 
to  have  the  adminiilration  of  the 
wife's  goods  *        —  —  351 

2.  An  afUon  as  adminidrator,  in  which 
it  was  alledged  that  adminiflration 
was  committed  by  J,  furrogat*  et 
officiaT  B.  prehendar*  prebend"  de  D. 
without  cui  adminiftratio  pertinuit,  is 
good  —  —  355 

3.  An  adminiilrator  counts  on  an  in- 
debitatus and  upon  a  quantum  meruit 
to  the  inteflate,  and  an  infimul  com- 
putaffet  between   pUintitt  and  de- 

.  fendant,  &c.  and  an  ajfumpfit  to 
him,  ill  —  —  366 

4.  The  cafe  of  a  parol  adminiftra- 
tion  —  —  406 

5.  Where  adminiilration  by  parol  is 
faid  to  be  void        — -         —  410 

ADMIRALTY.    Vide  Prohibition, 
1S»  l6,  17,  &c, 

ADVANTAGE. 

Vide  Appearance  6. 

Pleading  6. 

Exception  2. 

].  Wade  againil  a  guardian,  and 
pending  the  plea  he  (hews  the 
plaintift*  was  an  infant;  refolved 
they  could  not  take  notice  of  it, 
becaufe  he  had  not  taken  advantage 
ofit  by  plcaatfiril  —  171 


ADVOWSON. 

I .  The  cafe  of  the  advowfon,  He.  of 
the  new  pariih  of  St.  Jameses  Weft^  ' 
minfier  —  —  413 

AFFIDAVIT. 

1.  Indi^ment  of  perjury  thereupon 

335 

2.  What  is  good  evidence  thereon  397 

ALLOWANCE. 

I.  Where  writ  of  allowance  on  par- 
don of  murder  is  neceilary  —  282 

AMENDMENT. 

I.  Time  of  alledging  a  leafe  in  ejed* 

ment,  before  ue  title  by  inrolment 

is  not  amendable ;  becaufe  no  other 

leafe  than  what  laid  was  confefled 

206,  207 

ANCIENT    DEMESNE. 

1.  Defendant  in  eje£lment  pleads  A«- 
eient  demefne,  He.     Fide  Traiverfe. 

2.  Ancient  demefne  pleaded  without  de- 
fence, is  good  -^         «*•  386 

APPEAL. 

1.  If  an  appeal  be  brought  againil 
one,  the  appellant  may  ple^  in 
abatement  only,  or  in  abatement* 
and  then  plead  over     —     -"47 

2.  An  appellant  pleaded  in  propria 
perfona,  and  per  attorn^,  and  held 
either  a  difcontinuance,  as  no  plea 
being  by  attorney,  or  a  ?ood  plea 
by  rejeding  the  words  by  attor- 
ney   .  —  —    74 

APPEARANCE. 

1.  The  feveral  ways  by  which  a  de* 
fendant  may  appear      —    -^165 

2.  At  the  common  law  all  appearances 
were  in  proper  perfon,  except  the 
caie  of  innmts,  and  at  the  common 
law  no  man  could  make  an  attorney 

but 
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bat  on  a  writ  de  attwmaf  facien' 
do  —  —  —  165 

).  An  infant  cannot  appear 'by  an  at- 
torney —  —  ihid* 

^,  If  an  infant  fi^e  it  is  by  prochein 
amy  ox  guardian\  if  he  appear,  then 
fer  guardianuM  —         —   166 

5.  An  in&nt  executor  defendant  can- 
not appear  bv  attorney,  but,  as 
plaintift',  joined  with  others,  he  may; 
but  if  fole  plaintiff  or  defendant 
executor  he  may  not    —  168,170 

6.  When  a  man  of  age  appears  by 
guardian,  and  the  other  party  ad- 
mits him  fo  to  appear,  he  is  thereby 
concluded,  becaufe  he  has  admitted 
him  fo  to  appear        —       —  171 

APPRENTICE.     FideJSiionz, 

I,  Juftices  of  peace  may  compel  a 
perfbn  to  take  an  apprentice  againfl 
his  own  will  —         '^    77 

%.  In  what  cafe  a  wife  ihall  be  con- 
ft/ned  to  have  ferved  as  an  appren- 
tice —         _  —  242 

ARCHES. 

I,  What  the  dean  of  the  arcJns  does, 
tbi  archbijhop  does,  and  what  the 
cbanctllor  does,  the  bijhop  does    25 1 

%.  The  dean  of  the  arches  is  the  very 
bifhop,  it  is  one  and  the  fame  jurif- 
di£tion  —  —  252 

ASSETS. 

I .  Debt  on  bond  againft  a  fecond  fon 
as  heir  to  his  father  (who  had  an 
eftate  for  life,  the  reverfion  to  his 
ddefl  fon  in  tail,  the  remainder  to 
himfelf  in  fee,  the  father  dies,  the 
eldeft  fon  dies,  leaving  iffuc,  who 
dies  without  iflbe)  taking  no  notice 
of  the  eldeft  fon,  bar  «*  p€r  riens  per 
•*  difcent'*  —  —  244 

a.  If  this  reverfion  in  fee  come  into 
poflcfiion  in  the  defendant  as  heir  to 
his  father,  it  is  affets  only  in  him, 
but  not  in  the  nephew  nor  in  the 
brother  — •  —  248 


5.  Where  die  eldefl  fon  is  aftoally 
feifed,  it  is  affets  in  him,  but  the  ef- 
tate  of  the  nephew  is  not  charge- 
able —  —  248 

ASSIGNEE,  &c. 

Vide  Aaim  i. 
Covenamt  2.  4.  6. 

1.  Lands  are  not  affignable  after  ejed- 
ment  and  liberate  returned,  before 
entry  —  —  290 

2.  It  fecms  an  executor  is  not  charge- 
able in  the  debet  et  detintt  after  af- 
fignment  •-  — .   341 

3.  An  adminidrator  is  chargeable  as 
an  aflignee  for  rent  for  the  time 
he  enjoys  it  —  —  348 

4.  Whether  debt  againU  an  aflignee  is 
local  —  —-  199 

5.  The  privity  of  contra^  between 
grantor  of  a  reverfion  and  the  leflce 
is  afligned  to  the  grantee,  by  the 
flatute  of  Hen,  8.  but  the  affignee  of 
the  leffee  remains  as  he  was  at  com- 
mon law  — -  «.  ibid% 

ASSUMPSIT. 

Vide  ASIion. 
Adminiftration^ 
Confideraticu, 

1.  An  indebitatus  ajfumpfit  lies  for 
cailomary  fine  due  on  the  death  of 
the  lord  by  a  copyhold  tenant      35 

2.  An  indebitatus  ajfumpjit  lies  for 
cuflomary  fees  due  to  officers,  for 
beiag  knighted         —         _    ^g 

3.  An  indebitatus  affumpjit  lies  for 
money  had  and  received  to  the  ule 
of  one  named  in  a  void  policy  of 
infurance  for  the  ^emiumy  though, 
the  money  was  paid  by  another  per- 


fon 


—  >57 


ATTACHMENT. 

I.  Upon  an  attachment  in  the  (henffs 
court  London^  of  fifty  poimds>  a  fpe- 

dal 
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ctal  verdifl  finds  thirty  pounds  as 
liable,  &c  objefted  by  the  judge  of 
the  Court,  that  there  was  no  iinditig 
fnn  habet  as  to  the  refiduc  of  the 
fifty  pounds  attached,  and  fo 
an  imperfedl  verdi^  and  a  vnure 
facuu  de  novo  ought  to  ifTue   -  356, 

359 

2^  An  attachment  of  privilege  is  but  as 

a  latuai,  and  not  as  an  original  377 

ATTAINDER. 
FiiU  Abatement  5. 

ATTORNEY. 
FiJe  Warrant  of  Attonuy  I. 
Statute  17. 
Appeal  \* 
Deed  i. 
Warrant  0/ A3  ion  i. 

f .  In  Cafe  for  fees,  a  pleii  in  bar  that 
no  bill  was  delivered  under  his  hand 
according  to  the  ^tute  i  Jac,  i.  c. 
7.  needs  not  be  averred ;  for  it  is  a 
negative  plea  —         —  338 

0.  If  an  adion  be  brought  by  an  at- 
torney for  his  work  and  labour,  and 
an  injimul computaffett  it  is  not  a  good 
plea  that  no  note  was  delivered  un- 
der his  hand  —         «.    84 

3.  TJic  ftatuta  I  Jac.  1.  c.j.  for  an 
attorney  to  deliver  his  bill,  &c.  does 
not  extend  to  inferior  courts  —  96 

4.  If  an  adion  be  brought  againfl  an 
attorney,  he  has  no  privilege  to 
change  the  fvenue  into  Middlefex\  but 
if  an  attorney  be  plaintiiF,  and  lay 
his  adlion  in  MiddUfex^  the  defen- 
dant cannot  change  the  'venue  on  the 
conunon  affidavit      —        —  1 48 

AVERMENT. 
Vide  Attmmtjf  \. 

1.  A  conlideration  executory  Aough 
not  precifely  alleged  to  be  perform- 
ed, IS  good  after  a  vtcdi£t    •^  309 

▼oL.  L 


2.  If  the  thing  tverred  be  the  iame  in 
fubftance  with  the  matter  e:^  th« 
agreement  is  well  enough    —  309 

3.  Where  averment  of  identity  cannot 
help,  being  made  againft  the  re« 
cord  —  —   187 

AVOWRY. 

Vide  Pleading  2,  3. 

I  •  Where  there  are  two  avowants  and 
one  is  an  infant,  his  appearing  by 
attorney  is  no  error,  for  they  mak- 
ing -  conufance  as  baillfFs,  are  in 
law  but  as  one  bailiiF  —  169 

But  quare  if  the  joining  with  others 
makes  no  difUndion  —  170 

2.  An  avowant  feems  more  properly  a 
plaintiff  than  he  who  brings  reple*  • 
via  -—  —  ibid. 

AUTER     DROIT. 

I.  A  bailiff  in  avowry  is  as  much  in 
auter  droit  as  an  executor ;  and  feve- 
ral  bailiffs  make  but  onei)aiHff  169 

But  qujtre  if  the  cafe  of  executor 
does  not  come  nigK  it  —  17^ 

AWARD- 

1.  On  a  fubmifllon  to  an  award  ita 
quod  it  fhould  be  ready  to  be  deli- 
vered, ice.  if  it  appear  to  be  in  writ- 
ing, it  is  therefore  ready  to  be  deli'' 
'vered  of  neceflity,  and  fo  well 
enough  —  -—  243 

2.  An  award  to  give  a  general  releafe, 
&c.  is  good,  though  not  faid  ••  of 
*<  all  adions  to  Uie  time  of  the 
•'  fubmiifion'*  ^72 

3.  What  lhalll)c  faid  a  good  perform- 
ance thereof  — »  -» i^. 


BAIL. 

I.  On  judgment  in  debt  on  a  bottom- 

re»  bond  to  pay  money,  and  per« 

form  covenants,  if  trror  be  knaghc 

N  a  b/ 
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by  the  defendant,  he  is  not  bound 
to  pat  in  bail  by  3  Jac,  1.  r.  8.  14 

BAILIFF. 

!•  tn  avowry  bv  feveral  as  bailifl^s, 
they  all  make  oat  one  baililF      169 

And  therefore  in  replevin  againft 
feveraU  if  the  defendants  appear  by 
attomtft  and  one  of  them  is  an  ixr- 
fantt  yet  it  is  no  error       —     166 

2.  Avowry  is  in  nature  of  a  count ; 
and  the  bailiffs,  when  they  make 
conufance,  are  plaintiffs,  and  (hall 
have  judgment  for  them       •—169 

3.  They  may  fuc  out  judicial  writs, 
and  may  carry  down  the  caufe  to 
trial  —  —  ibid, 

BANKRUPTS. 
Vidi  Offictr. 

1.  An  inn- keeper  cannot  be  a  bank- 
rupt —  —  97 
He  doth  not  buy  nor  fell,  but  only 
to  a  particular  purpofe         —  269 

2.  A  farmer  is  not  within  the  ftatute 
though  he  buy  and  fell,  if  it  be 
only  fuch  a  buying  and  felling  as 
is  necefTary  for  the  managing  his 
farm  —  —  270 

3.  Where  ever  a  man  fells  under  a 
particular  reflraint  and  limitation, 
he  is  not  a  trader  within  the  flatutes 

ibid. 

4.  A  commijjsoner  of  the  navy  buying 
and  felling  for  the  buiinefs  oi^  the 
navy  is  not  within  the  flatutes  ibid, 

5.  The  gunfounderi  were  held  not  to 
be  within  it;  becaufe  a  particular 
undertaking  —  —  ibid. 

6.  ^.  Whether  Kfcbool-mafter  is  with- 
in the  flatute  —  •  ibid, 

7.  Though  it  be  found  that  a  man  had 
a  flock  to  trade  with  in  potentiuy  as 
the  fhare  in  a  fhip,  yet  if  not  fo  in 
fadl,  it  will  not  make  him  a  bank- 
rupt —  —  ,268 


8*  Being  a  merchant  and  giving  over 
his  trade  before  the  debts  contrad- 
ed,  will  exempt  him  out  of  the  fU- 
tute  —  —  268 

9.  AfutUr  to  an  army,  or  z^flenvardf 
an  inn  of  court  cannot  as  iuch  be 
bankrupt  — -  .^-  269 

10.  Ever  fmce  the  fbtute  of  13  Eliz,e. 
7.  no  inn^keepervfzs  ever  endeavour- 
ed to  be  brought  within  the  fta- 
tutes,    unlefs   once    in    Crip^s    cajk 

ibid. 

But  if  a  *viSMaIIer  or  inn-keeper  deal 
as  a  merchant,  and  fell  large  quan- 
tities of  liquor  out  of  doors,  he  may 
be  bankrupt  — -  —  270 

1 1 .  £}^ecntor  becomes  bankrupt,  <vide 
Prohibition  —  —       I 

12.  A  leafe  by  an  aflignee  cannot  be 
made  of  bankrupts  eflate  before 
inrollment  —  206 

BAR. 
Vide  Charterpartj. 
Replication  2. 

1.  Judgment  for  the  defendant  in  tref- 
pafs  on  a  fpecial  verdidl,  is  a  good 
bar  to  tro-ver  for  the  fame  goods,  if 
xhc  property  was  determined   -  146 

2.  An  efcape  with  confent  of  fherifis, 
without  confent  of  plaintiF,  is  no 
bar  to  the  plaintiff  to  bring  debt  do 
the  judgment  —  249 

BARON  AND  FEME. 

Vide  Adminiftration  l. 
Debt  2. 

Joinder  in  A  if  ion  i. 
l^tm  Cul.  I. 

1.  li baron  and  feme  appear  by  at- 
torney, and  the  wife  be  under  age^ 
yet  it  ia  no  error  — -    13 

2.  If  a  woman  give  a  warrant  of  at- 
tomev  and  marry,  the  judgment 
may  be  entered  up  againfl  both  91 

3.  Where 
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Where  a  wife  fhall  be  con  ft  rued  to 
liaVe  ferved  as  an  apprentice  with- 
in the  words  of  5  Eliz,  c,  4.  —  242 

4.  A  wife  in  London  exercifcd  the  art 
.  of  gimp  lace  making,  as  a  feme  file 

trader,  and  died  indebted  to  the 
plaintiff;  the  defendant,  her  hufband, 
after  her  death,  promifed  to  pay  ; 
but  held  there  was  no  good  con  fide - 
ration  for  the  promife         183,  185 

5.  To  make  a  feme  file  trader y  the 
trading  need  not  be  in  a  fhop,  for 
fome  trades  arc  never  exercifed  in 
(hops  —  —     184 

6.  If  the  hufband  meddle  with  the 
trade  of  his  wife,  (he  is  not  ^ifetne 

foli  trader  —  —  1 84 

7.  But  if  he  relinquifh  it,  or  become  a 
bankrupt,  or  be  oeyond  fea,  or  be  of 
another  trade,  or  never  intermeddle 
in  ity  (he  is  within  the  cuftom    ibid. 

8.  ^are  if  fuch  z.feme  file  trader  ac- 
quire fuch  an  eftate  and  die,  and 
the  hufband  poflefs  himfelf  of  it,  if 
he  ihall  not  be  anfwerable  for  her 
debts  —  185 

BARRETRY. 

I.  If  judgment  on  an  indifhnent  of 
harretry  be  reverfed  on  error,  a 
ilranger  to  the  record  cannot  have  a 
writ  of  reflitution  without  ^fc ire  fa- 
cias —  —  261 

BEGINNING. 

I.  A  plea  beginning  in  har,^  and  con- 
cluding in  abatement,  is  a  plea  in 
abatement ;  and  fo  a  plea  beginning 
in  abatement,  and  concluding  in  bar, 
is  a  plea  in  bar        —         —      4 

BILL  of  EXCHANGE. 

VideExtent. 

Exchange  i,  2,  &c. 

I.  If  a  gentleman  travelling  beyond 
feas  for  education,  draw  a  bill  of 
exchange,  this  is  negotiating  the  bill. 


and  will  make  him  a  merchant  for 
that  purpofe  —         —.  1 27 

2.  A  bill  diredled  to  one  to  pay  (b 
much  for  value  recei*ved  fhall  be  a 
good  difcharge  of  a  debt,  unlefs  the 
bill  be  returned  back  to  the  drawer 
in  a  convenient  time  _  1^5 

By  3  and  4  Ann.  c.  9.  a  bill  of  ex- 
change indorfed  in  payment  of  a 
former  debt,  fhall  be  efleemed  a  full 
and  complete  payment  of  fuch  debt, 
if  the  holder  do  not  take  his  dut 
courfe  to  obtain  payment  of  it     156 

notit 

3.  A  bill  of  exchange  is  mad^  to  A. 
who  indorfes  it  to  B.  who  indorfca 
it  to  C  and  it  is  protefted  for  non-> 
pavment.  B.  notwithflanding  his 
mdorfement  may  bring  an  adion  oa 
this  bill  —  ..  i6j 

4.  The  flatute  of  limitations  extends 
to  bills  of  exchange  «—        .»  341 

5.  In  what  cafes  a  protefl  may  be 
made  on  the  copy  of  a  bill  of  ex- 
change —  _  164 

6.  If,  in  France,  a  bill  be  not  prefented 
in  two  months.  (^  if  the  drawer 
be  anfwerable  — -  —  165 

And  in  Holland  if  not  in  fo  many 
pofts  _  — .  ibid. 

By  9  and  10  Will.  3.  c,  17.  if  any 
inland  bill  be  loft,  the  drawer  fhall 
give  other  bills  of  the  fame  tenor 
and  date  ^-  .-16c 

B  I  S  H  O^P  S. 

Vide  Arches  I,  2. 

Ofice  I.  Sluare  imfedit  i,  2« 

Vifitors  3. 

BREACHES. 

Vide  Covenant  z-. 

Declaration  2.     J^ug  i. 

1.  Where  neceftfary  to  aflign  a  breach 
in  the  replication,  though  the  plea 
bciU  —  —  214 

Nnz  BRIDGES. 
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BRIDGES. 

1.  If  a  knymzn  be  board  to  keep  a 
.boat  for  the  parpofe  of  the  feny,  he 
cannot  exonerate  hlmfelf  by  build- 
ing a  bridge  over  the  dream.  S<J 
fiurre,  if  this  may  not  be  done  by  a 
ymnx  a[  ad  qmJ  Jammum         ««  257 

CAPIAS. 

Ctfiat  after  a  year  w^iax /are  facias 
where  —  —  402 

CERTIORARI. 
Fhk  Ritom, 

t.  Cert ur art  to  Irehmd^  after  in  nullo 
efi  erratum  p\c2ded      —       —  214. 

a.  That  a  certiorari  may  be  granted  at 
the  prayer  of  the  defendant  in  er- 
XQr»  ad  inftrmandam  curiam  at  any 
time,  and  when  retoraed  it  wiM  ap- 
pear if  the  fame  record  or  not  ihid. 

3.  Judges  certificate  asd  treble  cofb 

iiid. 

CHANCERY. 

^^ret  Ifcourts  of  equity  cxiAcd  be- 
fore the  reign  of  Richard  ti>e  Se- 
cond ~  —  —  364 

J.  Whether  the  depofitions  taken 
there  fiirtU  be  a  good  evidence  in 
law  —  —  363,  Sec. 

a.  Where,  as  to  dafhing  or  crofllng 
fentenccs  and  proofs,  the  court  of 
chancery  will  relieve,  and  enjoin  the 
plaintifi^  not  to  proceed        — -  161 

CHARTERPARTY. 

I .  To  covenant  thereon,  for  the  Ihip's 
not  returning  in  due  time,  it  is  a 
good  pica  that  the  fhip  was  not 
fuflicicntly  provided  with  men.  Sec. 

334 


CHURCHES.    FidkUmm. 

CITATION. 

I.  Upon  a  citation  cot  of  tbe  £ooeG 
in  what  cafe  the  party  ficigaiing 
there,  admits  their  jQiiiSidioa  161 

CLERKS. 
CLERKof  the  PEACE. 


I  •  See  the  arguments  in  the  cafe  of 

Harcourt  v.  Fue,  for  clerk  of  the 

peace  for  the  coonty  of  'MiddUjex 

426,  440 

The  fame  again  —  506,  507,  &c. 

The  fame  again  with  the  opinioii  of 
THE  Court  —  — .  516 

Mr.  Attorney  General's  Argnment 
thereon  —  —  556 

2.  The  jvftkes  of  the  peace  have  now 
a  power,  if  they  find  the  clerk  of  the 
peace  do  not  demean  himfelf  wdl 
m  his  office,  to  fa(pend  or  diicharge 
him  —  .^  526,  534 

3.  If  the  cufios  rotulomm  do  not  then 
before  the  next  feflions  nomioate 
another,  the  juftices  may  pot  in  one 
to  continue  *'  fo  long  as  he  well 
•'  demean  himfelf*  —  ibid. 

4.  The  clerk  of  the  peace  ads  for  the 
king  as  his  attorney,  and  at  the 
feiHons  joins  ifiiie  for  the  king   530 

5.  How  the  cufios  rotulomm  came  to  be 
appointed  —      527,  &c. 

Alfo  how  the  cuftos  rotuianam  came 
to  nominate  the  clerk  of  the  peace 

530 

6.  It  is  infeparably  incident  to  the 
offke  of  a  Jhertf  to  m2i}Lt  tbe  couxty 

—  —  53» 


cUrk 


COMMISSIONERS. 

I.  The  coart  of  coramiffioners  of  poli* 
cies   of  infaraBce  extends  caly  to 

foits 
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fuits  by  the  tnfured  againft  the  un- 
fieriuritersi  and  therefore  if,  on  a 
fuit  conunenced  at  law  againil  un- 
der-writers,  they  fummon  the  aiTured 
to  appear  before  this  court,  on  pre- 
tence that  the  policy  was  obtained 
by  fraud,  a  prohibition  fhall  go  396 

COMMITMENT. 

I.  If  an  overfcer  deliver  an  account  to 
two  juilicespurfuant  to  43  Elix.  c.z. 
they  cannot  commit  him,  becaufe 
the  account  is  not  fulHciently  parti- 
cular —  —  395 

COMMON. 

t.  On  a  prcfcription  for  common /or 
>^/,  a  verdidt  finding  it  for  fheep 
and  cows,  is  good        —      —  347 

Z*  A  releafe  of  common  in  one  acre,  is 
an  extinguiihment  of  the  whole 
common  —  ~  350 

CONCLUSION. 

I.  A  plea  fhall  take  its  denomination 
from  the  conclufion  of  it,  and  there- 
fore though  it  begin  in  Aar,  if  it 
conclude  in  aiafemfnt,  it  is  a  pka 
in  abatement;  and  fo  'vice  *ver/a    4 

Z,  In  ajfumpjit  for  money  had  and 
received,  if  the  defendant  plead  an 
attainder  in  abatement,  and  the 
plaintiff  reply  a  pardon^  concluding 
m  bar  petit  judicium  et  damna/ua,  it 
is  a  difconanuance  — <-       155 

CONDITION. 

|.  A  bond  given  with  condition 
not  to  buy  ftieeps-feet,  &c.  of  any 
others  but  fuch  and  fuch,  &c.  and 
not  to  buy  above  fuch  quantity,  &c. 
is  void  —  *^      2 

Z.  If  a  bond  be  void  by  aft  of  parlia- 
ment, though  it  appear  by  the  con- 
dition to  be  a  good  bond,  yet,  by  aver- 
ring the  unlawful  confideration  on 
which  it  was  given  in  pleading,  the 


bond  may  be  avoided  ;  but  nothing 
contrary  to  the  condition  of  a  bond 
can  be  averred  to  make  it  void  at 
common  law  —  ""3 

CONSIDERATION. 

1.  Confideration  for  fcrving  the  de- 
fendant as  commifEoner  on  a  com- 
mifTion  out  of  the  exchequer,  bgood 

34« 

2.  So  ajfumpfit  to  a  flranger  in  confi- 
deration of  his  afHiling  the  fherifF 

343 

J.  Otherwife   if  made  to  the  fherifF 

himfelf  or  his  bailiff!  ibid. 

CONTINUANDO. 
Vidt  Declaration  2. 

CONVICTION. 

I.  A  convidllon  for  having  a  gun  in 
his  houfe  contrary  to  33  Hen,  8. 
quafhed  for  not  purfuing  the  words 
of  the  ftatute-  —         —    48 

CONUSANCE  of  PLEA. 
Vide  Pri'vilege. 

I .  Conufancy  in  avowry  by  an  infant 
bailiff  is  good  and  well  made,  where 
the  other  party  admits  them  to  ap- 
pear and  anfwer        -T-        —  170 


CORPORATION. 
Vide  Libertat, 


1.  It  is  no  argument  to  fay^  that  be- 
caufe  the  king  cannot  be  the  corpo- 
ration, he  cannot  feiase;  for  the 
meaning  of  feizurc  ia  to  take  it 
from  him  tliat  had  it  -^280 

2.  Adjudged  that  ne  nrrender  oFthe 
liberty  of  the  corporation,  wat  no 
furrender  *of  the  corporation :  no 
more  fhall  a  judgment  of  feizing^ 
the  liberties  of  the  corporation, 
feize  the  corporation  itfelf  -  ibid.  Sc 

281 


Nnj 


3.  If 
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3.  If  a  corporation  to  a  pardcular 
parpoicy  be  divefled  of  all  its  pow- 
ers and  liberties,  it  is-  gone ;  as  in 
the  cafe  of  a  charity  —  280 

COPYHOLD. 

Vide  Irfant. 

U  Where  a  copyholder  makes  a  leafc* 
and  the  leffee  covenants  to  repair> 
and  the  copyholder  furrenders  to 
the  ufe  of  J,  who  is  admitted,  and 
the  leflee  affigns  his  term ;  A,  may 
bring  covenant  againfl  the  affignee 
fer  not  repairing  —  284,  285 

COSINAGE. 

See  Adion. 

|.  Coiinage  when  to  be  (hewn,  wiie 
heir  —  —      4 

2.  A  ftranger  need  never  (hew  cofinage  : 
there  is  no  cafe  where  it  is  neceiTary 

249 

COSTS. 
Vide  Hundred  Court  i  • 

I,  Where  treble  cofts  on  the  judges 
certificate  —  — -  214 

COVENANT, 

Vide.  Cbarterparty. 
Copyholder. 
declaration  l« 

1.  A  covenant  with  two  for  perform- 
ance of  a  matter  they  have  a  joint 
intereft  in,  and  the  words  are  omni- 
hus  et  cuilihet  eorum  ohligat^  in 
twenty  pounds  for  performance,  is 
a  joint  covenant,  and  both  mud  join 
in  an  a^on  —         .1-.       g 

2.  Upon  covenant  to  permit  the  plain- 
tin  to  carry  away  trees,  a  breach  quod 
non  permifitfed  obftruxit  et  obfiupa*vit, 
is  good  upon  demurrer        -^252 

3 .  Covenant  againil  the  affignee  of  a 
term,  for  rent  due  after  his  aflign- 
ment  over  to  another  without  no-, 
lice,  does  not  lie        -^      ---  340 


Acceptance  of  rent  (hall  not  operate 
as  a  waiver  of  the  forfeiture,  or  as 
a  confirmation  of  the  tenancy,  nnlefs 
the  landlord  has  notice  that  a  for- 
feiture was  incurred  —  341,  notix 

4.  A  Father  covenants,  upon  his  to's 
marriage,  to  levy  a  fine,  but  none  is 
levied  —  —  350 

5.  Covenant  on  a  leafe  excepting  an 
entry,  with  liberty  to  wafh  in  the 
kitchen,  and  a  paflage  for  that  pur- 
pofe,lies  againfttheaSignee  for  hin- 
dering the  leiTee  of  his  paflage    388 

6.  Lellce  to  have  eovutmiens  ie^maim  nm 
fuccideudo  arboreSf  &c.  covenant  lies 

for  cutting  -»  ^  ^gp 

7.  Where  againft  an  affignee  upon  an 
implied  covenant         «— -      —  ihid. 

8.  Covenant  for  not  accepting  thirty 
(hares  in  the  (lock  of  linen  corpora- 
tioi^  good        —         —  390,  &c* 

9.  In  covenant,  a  bar  that  the  canie  of 
adion  did  arife  in  Irelamd    —  192 

10.  ^aret  If  covenant  be  tranfitory 

COURT  OP  ADMIRALTY. 
Vide  Prohibit iott  II,  12,  ^c. 

COURT    ECCLESIASTICAL. 
Vide  Prohibitiofi,  I,  2,  3,  l^c. 

C  Q  U  R  T  OP  B.  R, 

1.  No  record  that  is  removed  into  this 
court  is  ever  remanded  —187 

2.  The  record  remains  here,  notwith- 
(landing  error  in  Camera  Scaccarii; 
otherwifeon  error  here  and  C.BJbid. 

3.  A  difference  allowed  between  this 
court  and  the  Exchequer;  (or 
in  one  the  record  is  adtually  re- 
moved,  and  in  the  other  there  is 
only  a  commiffion,  and  that  is  be- 
tween the  parties,  and  no  others 

187,  188 

4.  This  court  is  ancient  and  general, 
and  prefomed  to  extend  to  all  per- 

fonal^ 
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fonaly  realy  and  mixed  adions  before 
MAGNA  CHARTA,  and  evcr  fince 
to  all  perfonal  ones  by  original  or 
bill  —  —  192 

COURT  OP  EXCHEQUER. 

1.  A  defendant  in  error  there,  died  af- 
ter in  nullo  eft  erratum  pleaded,  and 
they  proceeded  to  reverfal  without 
a  new  writ  de  recordo  quod  coram  no- 
his.  Sec  ;  but  reflitution  was  grant- 
ed after  execution  fued  out;  for  it  is 
no  abatement  — -  —  1S8 

COURT  IN  IRELAND. 

I .  Stile  of  a  court  in  Ire/and  as  held 
•  there  per  confuetudinem         —     213 

COURT  HUNDRED. 
Vide  Hundred  Court » 

COURTS  INFERIOR. 
Vide  Inferior  Courts. 

COURT  LEET, 
Vide  antea, 

CUSTOM. 

Vide  Aclion% 
Infant. 
Offices. 
Policy  ofjjffurance. 

1.  An  adion  will  not  lie  upon  an 
obligation  by  not  keeping  a  ferry- 
boat, which  by  cufiom  ne  ought,  for 
all    the  inhabitants   toll-free,   ^c. 

243 

2.  It  lies  not,  becaufe  as  an  inhabitant, 
for  he  is  only  freed  from  toll ;  but 
it  is  a  forfeiture  in  the  defendant, 
and  he  is  indiflable  for  it    —  257 

3*  If  he  had  come  over  and  toll  had  been 
extorted,  he  might  have  had  an  ac- 
tion; fo  if  damnified  for  want  of 
repairs ;  but  not  by  a  general  ob- 


flrufUon,  which  is  a  common  nni- 
fance  -—  —  257 

5.  Yet  the  cuftom  here  being  only 
to  pafs  without  toll,  and  they  claim 
only  a  difcharge,  a  freedom  from 
payment  of  what  others  pay,  is  rea- 
fonable;  and  the  inhabitants  of.  a 
vill  may  prefcribe  to  a  diicharge 
256,  257 

CUSTOS   BREVIUM. 
Vide  Offices  1. 

CUSTOS    ROTULORUM. 
Vide  Clerks  3,  4, 

DAMAGES. 

1.  In  trover,  if  the  jury  find  for  the 
plaintifF  generally,  and  fome  part  of 
his  demand  is  nonfenfe,  and  intire 
damages  be  given,  yet  it  is  good  i 
for  the  damages  (hall  be  intended 
to  be  given  for  what  is  fenfible. 
But  if  the  jury  find  particularly 
for  fuch  things  for  the  pbdntifiT*  and 
fome  of  them  are  nonfenfical,  and 
for  fuch  things  for  the  defendant^ 
it  is  otherwife  -^        244 

D  A  T  E* 
Vide  Evidence  j* 

DEATH. 
Vide  Abatement  13,  14, 

1.  Upon  the  death  of  parties  after 
judgment  whether  y?/V/  facias,  &c. 
be  needful  -«     402,  403,  404 

2.  If  one  of  the  (heriffs  of  London  die 
the  other  cannot  a6t,  but  mofl  wail! 
until  a  new  fheriff  be  appointed 

3.  Cafe  a^inft  twa  executors,  after 
iffue  joined  before  the  trial,  one 
dies,  quitre,  if  this  will  abate  ^e 
adion« 

DEED. 

I.  If  a  man  be  not  partv  to  a  deed,  fae 

ihall  not  take  immedutely ;  bat  if  a 

N  n4  deed 
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deed  be  between  two  pericmir  and 
another  not  party  to  the  deed  cove- 
nant to  pay  money,  by  his  feafing 
^  deed,  he  is  boand  to  pay        59 

%,  la  a  deed  of  feoffment  a  warrant  of 

attorney  to  one  that  ia  not  party,  is 

.  good  —  —    59 

DEBT. 

Dittt  tttuiDttinet. 

f .  If  judgment  be  recovered  by  one  as 
executrix,  and  the  party  be  in  cus- 
tody and  efcape,  and  the  executrix 
brings  debt  for  the  efcape,  it  ought 
to  be  in  thtJetinet  only         —     57 

a.  Detimt  againft  a  fecond  fon  upon 
his  father's  bond,  without  taking 
Aotice  of  the  itrfl  fon«  and  his  fon 

244 

3.  Debt  upon  recognizance  by  Bonn 
znd/eme  —  —  366 

4.  Debt  on  jodgment,  viJt  Bar. 

DECEIT. 

Fii^e  A^ion  I. 

DECLARATION. 
Fkie  ASlon, 

.t.  In  debt  on  a  covenant  to  pay.  one 
hundred  pounds  per  annum  for  feven 
years  quirterly,  if  the  plaintiff  allege 
that  iuch  a  day  one  hundred  pounds 
ios  four  quarterly  payments  were 
arrear,  per  quod  actio  accre*vit,  it  is 
ill ;  for  not  (hewing  when  the  four 
quarterly  payments  were  due         9 

9.  Cafe  by  the  bailiff  of  a  liberty 
(having  the  execution,  and  return 
of  writs)  againll  the  fheriff,  for  en- 
tering his  liberty,  and  executing 
a  fieri  facias  without  ihewing  by 
what  utle  he  claimed  the  liberty, 
is  good  —  ..     ip 

3.  Trefpafi  alledged  in  two  kings 
reign  by  a  contimuando  concluding 
€ontra  pacem  didi  domini  repis  nunc, 
iU  —  —  -    z8 


4*  DeclaratJon  on  the  ftatnte  of  eirf 
AMD  CRT,  that  the  robbery  was  at 
S.  near  querndsum  locum  kc 

**  within  the  hundred,'*  wkhout 
faying  in  the  highway,  is  good ;  for 
''  within  the  hundred"  (hail  refer  to 
both,  and  the  robbery  muft  be  in* 
tended  according  to  the  ftatute, 
which  is  in  the  highway,  and  in  the 
day  time  —  -^60 

5.  Cafe  for  malicioufly  throwing  dowi 
a  dam,  by  which  he  diverted  a 
great  part  of  water  that  cumrt 
lonfiwoit,  et  dsbuit  to  his  mill,  with- 
out alledging  a  prefcripticn  to  the 
water,  or  that  the  mill  was  an 
ancient  millp  is  good  —     64 

6.  In  <:ovenant,  if  the  plaintiff*  fet 
forth  an  indenture,  ana  a  recital  of 
feveral  indentures,  and  then  fet  forth 
cumque  per  unam  aP  indenturam  inter 
other  parties,  and  tejiatum  exiftit 
per  indenturam  praeT  it  is  ill        7a 

7.  A  declaration  on  a  bill  of  exchange 
proteffed,  that  proteftatfit  Jin^e'  pro- 
teftari  caufavit^  is  good        *—    127 

8.  Where  the  memorandum  is  general, 
the  declaration  fiiall  be  eilecmed  of 
the  firft  day  of  the  term  ;  but  if  the 
a(5lion  accrued  that  term,  it  is  naught 
without  a  fpecial  memorandum     147 

And  it  may  be  pleaded  in  abatement, 

or  afligned  for  error,  or  redified  by 

examination,  or  by  filing  a  new  bill 

147  not  it 

9.  Declaration  againil  a  fecond  fon  as 
heir  to  his  father,  without  taking 
notice  of  the  elder  brother    •—   244 

10.  Covenant  to  permit  the  plaintiff 
to  carry  trees  ;  breach  qmod  mm  per^ 
mifit/ed  ohftruxit  et  ohftupeevit ;  held 
well  upon  demurrer,  and  judgment 
for  the  plaintiff        ---         —  25  2 

1 1 .  Declaration  upon  the  ftatute  for 
felling  wine  without  a  licence,  quad 
cum  he  fold  wine,  is  well  enough 

337 

12.  Want  of  fufEcient  certainty  ill 
338.     ^e  Ejedment. 

13*    ^^f^    ^>«"    ia   eje&nent   well 

coaagh^ 


INDEX. 


enough,    if   the 
dvc  — 


ejeSment  is  pofi- 
—  34Z 


DEFEAZANCE. 

Rehafit  3. 
Letters  of  Licen/e,  |. 

DEFENCE. 
yUe  Abatement. 

'    DEMURRER. 
Vide  Tra*verfe. 

t-  A  demurrer  becaafe  incerta  et  ca- 
ret forma,  is  a  general  demur- 
rer —  —  242 

a.  Sur  affumfjit ;  the  defendant  pleads 
in  abatement ;  plaintiif  demurs  as  in 
bar;  defendant  joins  as  in  bar ;  and 
held  to  be  a  difconcinuance        235 

3 .  Demurrer  after  ifTue  joined        213 

DEPOSITIONS. 
Vide  Evidence  4. 

DETINUE. 

I.  After  imparlance  in  dower»  the 
defendant  pleaded  detinue  of  char- 
ters, and  judgment  given  for  the 
plaintiff  on  demurrer.  27 1 

DISCHARGE. 

1.  Inhabitants  of  a  vill  may  prelcribe 
toadifcharge;  as  topafs  a  ferry  toll 
free.  —  —  257 

DISCONTINUANCE. 
Vide  Abatement  5. 
Pleadings  i. 

t.  The  plaintiff,  after  a  writ  of  inqui- 
ry executed  and  returned,  though 
not  filed,  cannot  difcontinue  his  fuit 
without  the  defendant's  leave      6^ 

#.  Difcofitinuaace  of  procefs  is  helped 
at  common  law  by  appeariuce*  and 


a  diicontinuance  of  coart^  ia  litlpel 
after  verdid  by  the  ftatute  cfje^ 
fails  —  —  520 

DISTRIBUTION- 

1.  A  fifterofthe^^A^^iSwi/iff  inequal 
degree  with  a  fmer  of  the  m/hck 
blood,  and  fhall  have  an  eqoal  diftri- 
bution  «»  .i^  ^ 

2.  If  one  intitled  to  diftribution  die 
before  diflribution  made,  his  ihare 
fhall  go  to  his  executor  or  adtarint- 

.  ftrator  as  a  right  veffed    «—    3, 26 

DISTRINGAS. 
Vide  Writs  2. 

DUPLICITLY. 

Vide  Abatement. 

EJECTMENT. 
Vide  Inferior  Courts* 

1.  An  ejedlment  of  the  town  anl 
lands  of  AT.  containing  100  acies^ 
quicre,  if  uncertain         —  j^^ 

2.  Ancient  demefne  pleaded  in  hsa^vidn 
Traverfe 

3.  Ejefhnenti^^  qninqne  cimfis  fafimr^t 
et  prati  vocat,  iffc.  ill  for  want  of 
fufficient  certainty  «-        jjg 

4.  Held  that  two  tenants  in  conunon 
leffors,  muD:  make  feveral  leafes  in 
ejedment  —        —        ^az 

5.  An  ejefhnent  lies  de  mineris  oar* 
bonutn  in  fuch  a  pariih        —     364 

ERROR. 
Vide  Abatement  6,  7. 
Bail  1. 
Exception  2. 
Judgment. 

u  Error  by  prindpal  and  ba9,  not 
good  ~  _  g 

^.  The  executor  as  well  as  the  heir  of 

a  per* 
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M  ftifom  attainffd  of  tredbii  027 
bnag  error  to  i trait  dK  attaia- 
^^  —  —  «3 

3«  Writof  eiTOrof  ajoi%Bientbdbre 
^.aad  the  record  isfUcaa  cwmm  B. 
tin  after  ifibe,  and  then  an  entry  of 
^/s  death,  and  that  A.  foccecded. 
kddffl  -.  _  26 

4.  In  a  writ  ei error  and  errors  afign- 
cd^iftbe  defendant  plead  ardeaie 
efertwt,  the  jodgment  ihall  not  be 
to  bar  the  pfaindtt  of  his  writ  of  er- 
tOf,  bat  n/  capiat  fer  brtve  5  3 

5.  If  the  want  of  a  letter  of  attomer, 
ice.  being  a  natter  on  another  roll, 
be  aiigned  for  error»die  party  ooght 
to  take  a  certiorari,  and  hare  a  cer- 
tificate of  the  warrant  —    76 

6.  In*  error,  judgment  on  indidment 
of  barret  ry  rcverfed        —         261 

7.  Error  on  judgment  in  indebitatus 
for  fo  much  money  then  due  and 
unpaid ;  and  reverfed  bccaufe  not 
(aid  opon  what  account      —    347 

$.  Error  in  the  King's  Bench  to  re- 
verie a  fine  lies  upon  the  tranfcript, 

0^  -         -        349 

9.  Error  to  revcrfc  an  outlawry  on  an 
indidment  for  trcafon  ;  and  judg- 
ment  reverfed  for  want  of  a  true  ad- 
dition according  to  the  (laCute  392, 

393 

10.  Writ  of  error  quafhed,  being  co- 
ram balli'vii  it  ci*vibusy  and  the  re- 
cord coram  balli'vii  et  fene/cballo  et 
communi  clerico  civiiat*       —      394 

1 1 .  No  exception  in  error  to  Brijlol 
Courts  of  being  held  by  cuHom  and 
charter  —  —        395 

12.  But  held^rror  there  upon  an  inde- 
bitatus ajfumpfit  for  wares  fold,  for 
not  faying  ibidem  'vendit*    .—     ibid, 

13.  Where  a  writ  of  error  may  be 
brought   in  adjudicatione  executionis 

404 

14.  Error  upon  a  recognizance  in 
C  B,   Fide  Scire  Facias  3 . 

15.  If  a  feme  covert  bring  an  a^ion 
Againft  a  man  as  ^kfemefole^  and  the 

^^^efendant  plead  in  bar,  he  (hall  ne- 
^Bigafignuiis  for  error      ^    171 


16.  If  flic  make  an  attorney,  this  fly^g 
not  be  affigned  for  error     —     ibid. 

17.  ^cire  facias  opon  a  jodgment  per 
hillamra  cwria  nefira,  error  pend- 
ing pleaded,  of  a  judgment  in  qma^ 
damU^meU  coram  Jac.  2.  mufer  rege» 
l^e,  held  variance  —  1  g5 

Fide  Jbatememt  4* 

I    18.  Writ  of  error  is  ^fuperfedtas^hot 
it  mail  be  in  the  fame  caufe  187 

i^  It  ieems  error  lies  not  in  tbb 
ExcH  E QU  ca  on  a  fait  by  original ; 
an  appeal  of  felony,  &c.  in  the 
King's  Bench,  therefore  camiot  be  a 
ftper/edeas  —  ibid. 

20.  Error  on  a  jodgment  in  Ireland  ctHL" 
not  now  be  brought  in  England  213 

21.  Certiorari  to  Ireland  after  in  nnUo 
ef  erratum  pleaded         —  ^  1 4 

ESCAPE. 
'  Fide  Bar,  Execution. 

1.  A  volontary  efcape  with  confent  of 
the  plaintiff  is  no  bar,  againfl  the 
party  plaintiff,  in  debt  on  judg- 
ment, &c.  —  17^ 

2.  But  quaere,  if  the  plaintiff  fhould  not 
fue  the  fheriff,  and  not  the  party ; 
and  fee  the  argument  and  reafon 
therein  for  that  purpofe    174,175, 

—  —  176,  &a 

If  a  (hcriff  permit  a  *volu»tafy  cfcsLpe 
an  aftion  of  debt  lies  againfl  him  ; 
or  the  plaintiff  may  have  Sifcirefa* 
cias  againll  the  prifoner  174 

3.  Where  he  efcapes  of  his  own  wrong 
the  gaoler  may  retake  him,  till  the 
plaintiff'  has  made  his  election, 
whether  he  will  fue  him  or  the 
party.    ^        _        _  ,77 

4.  Adjudged  that  if  an  efcape  be 
againft  the  will  of  the  fheriff,  either 
plaintiff  or  fheriff  may  retake  him 

—  —         —  ibid. 

5.  But  on  efcape  with  confent  of  the 
gaoler,  the  party  has  only  remedy 
to  take,  not  the  fheriff      —     ibid^ 

6.  If  it  be  with  confent  of  the  plain- 

tiff 
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tilF  then  neither  plaintifF  nor  (herifF 
can  retake  him,  though  debt  be 
unfatisfied  —  ihU. 

By  8  and  9  Will.3.  c.  27.  if  a  prifon- 
cr  in  execution  in  the  Marftialfeaor 
Fleet  efcape  hya'iy  means^  the  plain- 
tiff may  retake  hun  1 74  notis 

ESSOIN. 

I.  FoRMEDON  in  remainder \  the  te- 
nant appears  by  attorney^nd  pleads; 
after  iflue  joined  the  venire  is  re- 
turnabfe;  at  the  return  thereof  the 
tenant  does  not  appear,  but  cads  an 
ejfoiny  which  is  adjourned  to  another 
term  ;  and  adjudged  ill.  ^are  if 
final  judgment,  on  his  not  excufing 
the  6r(l  default,  can  be  given  againll 
him,  or  a  petit  cape  awarded  24,  (>-] 

ESTATE. 

1.  If  a  man  feifed  in  fee  acknowledge 
feveral  recognizances  in  nature  of  a 
5TATUTB-STAPLB,  and  liberates 
are  executed,  quare  if  the.  eftate  of 
the  Conufees  are  reverfions  or  fu- 
ture interefts  —  46 

2.  One  feifed  of  lands  as  heir  to  his 
mother,  levies  a  fine  with  'warranty 

fur  grant  et  render  to  his  own  right 
heirs,  the  render  is  as  a  new  pur- 
chafe,  and  makes  the  ellate  defcen- 
dablc  to  the  heirs  of  the  part  of  the 
father  —  "*  93 

ESTOPPLE. 

1.  Ifanadlion  be  brought  by  one,  and, 
on  the  iflue  joined,  there  is  a  verdid 
againfl  him,  and  he  joins  another 
with  him  in  another  adlion,  qudtre  if 
this  fhall  avoid  the  eft  apple  28 

%,  A  general  recital  is  no  eftoppU^  but 
a  recital  of  a  panicular  fad  is       59 

EVIDENCE. 

1.  In  debt  if  the  defendant  plead //r/r/ 
adminiftra^itt  it  admits  the  debt* 
and  the  plaintiff  need  not  prove  it ; 
but  otherwife  in  an  adion  upon  the 
c^  —  —  5l 

2.  Debt  on  a  bond^  on  fUm  admim* 


ftra'vity  thd  defendant  moft  not 
only  prove  payment,  but  that  the 
bond  he  paid  was  feaied  and  deli- 
vered ;  but  in  debt  on  a  fimple  con- 
traft  diwdi  plene  adminiftra'vit  pleaded, 
the  defendant  need  only  prove  the 
payment  of  money ;  for  that  is  an 
adminiftration  —  %t 

3.  If  one  is  to  load  on  board  cumber- 
fome  goods,  he  is  not  bound  to  carrj 
them  to  the  fhipfide,  but  if  he  bring 
them  to  fome  convenient  place,  and 
offer  the  maimer  to  fend  them  on 
board,  it  is  a  good  tender;  but 
otherwife  of  portable  goods         1 50 

4.  What  may  be  given  in  evidence 
uponff^if  cul^  to  a  prefenlment  or 
indidtment  for  not  repairing  a  waf 
—  —  —         370,  At:. 

Vide  IndiSlment  and  Pre/tntment* 

5.  Where  in  evidence,  upon  non  af- 
Jumpjit  infra  Jex  annos,  the  original 
need  not  be  fhewn  —     272 

6.  In  plene  adminiftrofvit  •  where  the 
date  is  mentioned  upon  record,  it 
need  not  be  (hewn  in  evidence  i^id» 

7.  Depofitions  in  Chancery  taken  de 
bene  e£ey  where  the  witneffcs  die  be- 
fore aniwer,  feem  to  be  good  evi- 
dence at  law,  if  taken  after  the  d^ 
fendant  was  in  contempt     ^t^^  &c 

8.  What  is  good  evidence  in  an  in- 
formation ror  perjury  in  an  ajfida- 
'Vit  —  --.  397 

9.  What  may  be  a  good  evidence  of 
account   upon  an  infimul  computaf- 

>/  —  —  215,216 

E  X  C  £  P  T  I  O  K 

Vide  Covenant  4. 

1.  A  grant  of  a  meffuage  excepting 
the  houfe  called  "  The  Nenxj  Houfe/ 
for  the  ufeonly  of  himfelf  and  &- 
mily,  to  live  in  when  they  pleafe» 
but  not  to  let,  held  a  good  excep- 
tion o^  the  new  houfe      -*         316 

2.  In  all  cafes  where  a  man  has 
time  to  take  his  exception  to 
a  p&rticolar  matter,  and  bp^ 
his  time«  and  goes  to.  the  trial  of 

the 
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ihe  eaufe,  he  (hall  never  have  ad- 
ywUge  of  that  by  error    —      170 

EXCHANGE. 

Ft  Ji  Bill. 

1U  Cafe  on  a  bill  of  exchange,  and  fets 
Ibrth  the  coflom  of  merchants,  and 
does  not  bring  his  cafe  within  it ; 
if,  by  the  law  of  merchants,  he  has 
a  right  to  his  a^on,  the  fettine 
forth  the  coftom  (hall  be  rejeded 
as  fvpliiiage  -*  317 

%  Drawer  of  a  bill  of  exchange  liable, 
though  the  bill  be  not  prefented  in 
time  —  —  319 

E  X  COMMUN IC ATO 
CAPIENDO. 
Vidi  Addition  I. 

EXECUTOR. 

Vidi  Appearance  5. 

Debet  and  Detinet, 
Infant i  2,  3,  tfc . 
Scire  Facias, 

f .  If  an  executor  bring  a  /cire  facias 
on  ^judgment  recovered  by  the  tef- 
tator,  the  letters  teilamentary  mud 
be  fhewn  at  the  end  of  the  writ    60 

2.  A  relcafe  by  an  executor  "  of  all 
**  a&ions,  fuits,  and  demands  what- 
•«  focver,"  extends  only  to  demands 
in  hb  own  right,  and  not  to  fuch  as 
he  has  as  executor  153>  ^55 

3.  There  may  be  an  executor  de 
fon  tort  of  a  term  —  242 

4.  The  feflion  cannot  order  an  execu- 
tor to  provide  for  the  apprentice 
of  his  tcftator  — i  405 

5.  Executor  bankrupt,  'vide  Prohibi- 
tion. 

6.  Judgments  pleaded  by  him«  n/ide 
Replication  i. 

EXECUTION. 
t.  ExecntioB  againfi  one,  the  other 


dying  afier  judgment  ^  ifzjeire 
facias  be  needful  —        404 

!.  Where  goods,  though  wronHnUy 
in  execution,  are  not  liabfe  to 
another  execution        —  174 

.  On  execution  againft  one  part- 
ner's goods,  only  his  ihare  or  part 


is  liable' 


—        iiid. 


4.  In  debt  on  a  judgment  where  the  de- 
fendant pleaded  that  he  was  taken  in 
execution,  and  voluntarily  permit- 
ted to  efcape,  and  the  plaintiff  con- 
fented  to  it,  agreed  to  be  a  plain 
fettled  point  that  the  (heriff  cannot 
take  him  again  -*  ibid. 

5.  But  that  plea  againft  the  party 
plamtiff  is  no  bar ;  and  an  adioa 
of  debt  lies,  though  perhaps  not  a 

fcire  facias  '—  ibid^ 

EXTENT. 

I.  A  bill  of  exchange  payable  to  J. 
to  the  nfe  of  ^.  afliened  by  indorfe* 
ment  to  C.  cannot  be  extended  for  a 
debt  due  to  the  king  by  A,  5 

In  what  cafes  the  writ  of  feri facias 
fhall  have  the  advantage  of  an  ex- 
tent —  «.  12 


EXTINGUISHMENT. 
Extinguifhment  of  common.      Fide 


Releafe  4. 


EYRE. 


.  A  Chief  Justici  in  eyre  crtinot 
grant  a  warrant  to  take  one  for  kill- 
ing deer  and  cutting  down  young 
trees  ;  but  if  the  party  be  fccn  in 
the  faid,  he  may  be  apprehended  57 

FARMER. 
rtde  Memkn^  2. 

FEES. 
FidiF  Attpneey  ami  Statute. 

FELONY. 


INDEX. 


FELONY. 
Fide  Words  i,  2. 

1*  If  a  perfon  take  a  lodging  room  in 
a  houfe  furnifhcd,  and  have  the  key 
of  the  room  delivered  to  him,  and 
afterwards  run  away  with  the 
goods,  this  is  not  felony  by  the 
common  law  —  55 

£at  now  by  3  and  4  Will,  and  Mary 
c.  9*  if  any  perfon  fhall  take  away, 
with  intent  to  ileal,  any  furniture 
which  by  contrail  or  agreement  he 
k  to  ufe>  or  fhall  be  let  to  him  with 
fuch  lodgbg,  it  is  declared  to  be 
fck)ny  —  55  notis, 

FELTMAKER. 
Vide  Statute  7. 

FENCE. 

Fidi  Notice. 
Writs. 

FERRY. 

I.  If  a  ferry  wei e  granted  at  this  day, 
he  that  accepts  loch  grant  is  bouud 
to  keep  a  boat  for  poolic  good  257 

z.  He  may  not  dtfcharge  himfelf  of 
the  ferry  by  his  voluntary  building 
a  bridge  —  ibid. 

3.  But  if  he  fliould  petition  the  king 
for  a  patent  to  deftroy  his  ferry, 
and  that  in  coniideration  thereof  he 
willered  a  bridge  at  his  own  charge, 
and  repair  it,  and  this  is  found  upon 
an  ad  qnod  damnum  to  he  for  the 
public  good,  it  may  be  well      ihid, 

4.  A  perfon  b  as  much  indiftable  for 
not  keeping  his  ferry,  as  he  is  for 
not  repairing;  a  highway,  to  which 
he  is  diliged  raiiom  tumra       256 

5.  It  is  made  a  fu^ere  whether  an 
a£iion  on  the  cafe  will  lie,  fuppofe 
J.  lays  damage  by  loCi  of  a  maxket, 
baring  a  cunAgt  ready  brought  to 
theplace  —        '—        zfl 

§ 


FINE. 

1.  The  intercft  of  a  tenant  by  (bttate 
merchant,  flatute  ilaple,  or  eUiitp 
after  the  liberate  executed,  or  the 
inquifition  on  the  elegit  found,  be- 
fore adual  entry,  may  be  barred 
by  a  fine  and  non-claim  40 

2.  If  one  ieifed  in  fee  acknowledge 
two  ftatutes,  and  a  liberate  be  exe- 
cuted as  to  both,  a  £ne  levied  with 
proclamation,  with  £ve  years 
non-claim,  will  bar  the  inteidlof 
both  the  conulees  —  41 

3«  Lands  are  dcrifed  ,to  executors  for 
mnety-nine  years  for  payment  of 
debts  and  legacies,  and  then  to  J. 
A.  enters  \^d)  the  confent  of  the  ex- 
ecutors, nukes  Icafes,  and  ii  fine  it 
levied  and  five  years  non-claim, 
^uare  if  the  term  for  ninety-nine 
years  is  barred         —  74 

4.  When  a  jury  upon  a  verdift  find  a 
covenant,  on  marriage  of  a  foo,  to 
levy  a  fine  of  certam  efUtes,  but 
none  levied,  but  anuillto  radfy  and 
confirm  them  ;  they  pafs  by  die  wilU 
chough  no  fine  or  other  afifarance 
—  —  ^350 

GAOLER. 

Where  a  man  may  be  both  gaoler  and 
judge  —  —  \6z 

GRANTS, 
Fide  Clerku 
Offices. 

HABEAS    CORPUS. 

1.  Held,  upon  a  habeas  c$rfms,  that 
judices  of  peace  have  no  authority 
to  commit  to  prifbn  an  overfeer 
of  the  poor  for  not  giving  them 
a  particular  account  of  moniet 
received  and  paid  -^    j^j 

HEIRS. 

I.  When  an  Heir  is  to  make  fais  title, 

and 
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snd  need  only  daim  as  from  his  fk- 
ther,  coniirqaendy  a  ft  ranger  (in 
fetdng  forth  his  title)  (hall  do  no 
other  —  —  249 

2.  Where  a  brother  of  the  half  blood 
jnajr  not  claim  as  heir  to  his  bro- 
ther* and  yet  he  be  heir  to  his 
fiuher  — .  ihJ. 

3.  Where  a  fecond  fon  is  charged  as 
heir  upon  hb  anceftor'sbond  (with- 
cut  taking  notice  of  the  eldeft  {on, 
and  his  ton  deceafed)  if  he  have 
land  as  heir  to  his  father,  then  he 
is  well  charged  ;  but  if  he  have  it 
as  heir  to  his  nephew,  it  is  other- 
wife  —        —        2^S,>2/^g 

4.  When  a  collateral  heir  muft  (hew 
his  coiinage,  that  is,  to  (hew  him- 
{clfhow  heir  as  fon  of  C.  fon  of  ^. 
iK.  he  need  not  fay  **  fon  and 
heir**  of  him,  but  only  fhew  his 
cofinage  —  249 

5.  A  fon  need  never  fhew  his  cofin- 
age,  for  he  is  heir        —  iM* 

6»  Where  the  youn^r  fon  may  cn- 
dtle  himfelf  as  heir  to  his  father, 
and  the  younger  brother  fhall  not 
make  mention  of  the  brother,  but 
claim  as  heir  to  the  father         iiU. 


H  E  R  I  O  T. 

I.  A  HERiCT,  whether  by Jirvice  or 
cuftom,  is  feizable  by  the  lord  of  the 
manor ;  but  juit  beriot  refcrvcd  by 
deed  is  not  — >  8 1 

HIGHWAY. 
Vidt  IndiSment  i,  2,  3, 
Pre/entment  1,2,  ^V. 

HUNDRED   COURT. 

Vide  Pleading. 

1.  A  HUNDRED  COURT  at  commoD 
law  cannot  have  a  levari  facias,  but 
by  cuftom  it  may  —  48 

2.  Upon  a  nonfuit  in  ^  the  hundred 
court  before  appearance,  there  are 
no  coAs  allowed ;  and  if  given,  a 
writ  of  falfe  judgment  lies 


H  U  Y  AKD  C  R  r. 

Vide  Dtchnratitm  3. 
Robbery,  1,  l^c. 

1.  If  two  fervants,  each  having  mo- 
ney in  their  pofle£on  of  their  maf- 
ters,  be  robbed,  and  only  one  take 
the  oath  according  to  the  fiatote, 
that  is  not  fufficient  to  entitle  the 
weafter  to  an  a^on  for  the  mcmey 
in  the  poiTeffion  of  the  other  fer- 
Tant  «—  —  94. 

IDENTITY. 
Vide  Aver  me  at  3. 

IMPARLANCE- 

I .  In  dower  the  heir  cannot  plead  //- 
taiuer  of  charters,  after  imparlance 

INDICTMENT- 
Vide  Error  i. 

Judgment  i. 
Retcrn  3, 

1.  A  parifh  indsded,  who  of  common 
right  is  to  repair  a  highway,  cannot 
plead  mot  guilty,  and  give  in  evi- 
dence that  another  ought  to  repair 

270 

2.  If  a  particular  perfon  be  indiAcd 
for  not  repairing,  where  he  is  bound 
thereto  ratione  tenurst,  upon  net  gii:I:y 
he  may  give  any  thing  in  e<uidtnct 

ibid, 

3.  Upon  an  indidhnent  of  a  parish  for 
an  highway,  if  found  not  an  high- 
way, the  verdi^  is  not  guilty      ibid. 

4.,  If  a  particular  inquijition  upon 
an  indidhnent  for  forcible  ertr\-, 
mention  the  jurors  to  be  charged 
ad,  is'c,  it  need  not  (ay  fro  corfert 
com*  —  271 

Vide  Market 

5.  Indiflment  of  perjury  upon  an  affi- 
davit -—  —  335 

What 
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What  is  good  evidence  on  an  in- 
didment  for  perjury  —  397 
If  an  indidlment  of  perjury  on  an 
affidavit  before  a  commiffioner  for 
taking  affidavits,  do  not  fay  that 
the  perjury  was  'voluntarily  com- 
mitted it  is  ill  on  error      —       1 90 

6.  An  indiftmcnt  for  (hooting  with 
hailfhot,  contrary  to  2  and  3 
EdiAj.  6.  c.  14.  found  before  juftice 
at  feflions,  is  bad;  for  juftices  of  peace 
have  only  jurifdiftion  by  their  com- 
mijjion  over  offences  contra  pacemy  and 
therefore  cannot  try  a  new  offence 
that  is  not  againft  the  peace  unlefs 
fpecially  impowered  fo  to  do  by  the 
ftatutes  which  create  it.  339 

7.  In  an  indi^bnent  on  a  penal  flatute 
nji  et  armis  are  needlefs  ibid. 

%.  Convidlion  upon  flatute  33  Hen,  8. 
c.  for  going  with  a  handgun,  if 
not  taken  upon  tbt  'view,  quar§  if 
the  juiliceshad  authority  in  a  fum- 
mary  way  —  367 

9.  It  feems  that  an  indidlment  will 
not  lie  for  keeping  an  alehoufe 
without  licence  —  398 

10.  Indiftment  for  forcftalling  Bil- 
LifiGSCATE, 'vide  Market  10 

11.  Indiftment  for  forcible  en- 
try, vide  Repugnancy  —     1 

INFANT. 
Fide  Abatement  7. 

Appearance  2,  3,  4,  &C. 
Aucwry  i, 

1 .  A  cufiom  that  if  a  furrcnder  be 
made,  and  the  furrendcrec  do  not 
come  in  to  be  admitted  after  three 
proclamations  at  three  courts,  the 
bailiff  may  feize  fuch  lands  as  for- 
feited, (hall  not  bind  an  infant    32, 

84, 85,  86,  87,  88 

2.  If  an  infant  fole  executor*  appear 
by  attorney  t  it  is  ill,  if  judgment  be 
againft  him        -—  169,170 

3.  If  infant  executor  releafe  without 
receiving  the  debt,  it  is  void    ibid. 

4.  Though  an  infant  be  compellable  to 


attorn  in  a  quid  juris  ciamat,  yet  he 
may  difavow  his  attornment  when 
of  age  —         —  ibid, 

.  In  cafe  of  an  executorihip  he  muft 
join ;  but  it  feems  not  to  be  affign- 
able  for  error;  for  th^  plaintiff 
might  have  taken  exception  by  plea 
to  the  avowry  —  Uid* 

I.  There  feems  to  be  no  difference  be- 
tween an  infant  in  his  own  right 
and  as  an  executor  —         171 

\  Infancy  is  a  perfonal  privilege,  and 
none  (hall  take  advantage  otit  bat 
himfelf  —  —  ibid. 

Vide  Advantage!. 

INFERIOR  COURTS. 

Vide  Attorney.  3- 
Courts  5, 
Di/contiuiumce  i. 
Judgment  2. 
Prohibition. 
Statute  13. 

1 .  E rrors  in  pleadings  in  inferior  courts 
are  helped  by  21  Jac.  1.  c.  13.  for 
the  ftatutes  of  Jeofails  do  extend  to 
them  —         —  320 

2.  Windfor  court,  judgment  there  rc- 
verfed,   and   new  judgment  given 

400,  {2fr. 

3.  Ejedlment  on  three  demifes  in  an 
inferior  court,  the  demife  alledged 
infra  Ubertat*  etjurifdi&ion*^  without 
pradidVy  and  to  recover  termitum 
prad*i  quart  if  good         —  7 

INFORMATION. 
Fide  Statsite  15. 

1.  In  information  for  a  riot  may  be 
in  THE  Attorney  GfiNtaAL*s 
nr^me,  without  prefentment  or  in- 
didtment  — *  4^  108 

2.  If  one  appear  at  term  on  a  recog* 
nizance  taken  the  vtuoHm  bclbr^ 

and 
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anjte  iiifQaiuitioti'£>r  a  not  be  filed 
againft  him*  he  seed  not  plead  inf- 
flKdiatelys^Nitmay  imparl  xo  the  next 
term  —        —  56 

^  infcrBatiaii  for  extorting  divers 
imm  of  jDoney  fix  paiTage  in  a  fer- 
wyp  faamimm  raiam  /ex  denar^  fro 
^ptoUkn  homme,  i^c.  is  ancertain  589 

4,  Irfannation  of  perjury  in  an  ^^a- 
mit,  w^b  En/idmct  5. 

INFORMER* 

Vide  Statute  20. 

I&  Who  may-  be  fsdd  to  be  fuch  an 
informer  as  mud  brine  his  aAion 
within  the  year  by  wrce  of  31 
iHts.  —  —  354 

5.  If  the  king  is  to  have  no  part  of  the 
penalty,  fiuere  if  he  be  within  the 
ftuate  -*  —        iifid. 

INNKEEPER. 

I.  Ah  iknkeeper  as  fuch  cannot 
be  a  bankrupt  •—        96,  269 

But  this  moll  be  underllood  while 
he  confines  hiinfelf  to  the  drift  bu- 
finefs  of  an  innkeeper ;  for  if  he  fell 
liquors  out  of  the  inn  to  any  perfous 
-who  apply  for  them,  he  thereby  be- 
comes a  trader^  and  may  be  a 
bankrupt,  however  inconfiderable 
the  extent  of  fuch  trading  may  be 
270  notis 

a.  Innkeepers  are  compellable  by  the 
conftables  to  lodge  Grangers  j  alA) 
they  are  bound  to  provide  for  tra- 
▼elvsrs,  and  to  proted  and  fecure 
their  goods  —  iitid, 

3.  They  may  detain  the  perfon  of  the 
gueft,  or  his  horfe,  till  payment /^/V/. 

4.  The^  are  compellable  to  keep  t  hb 
ASSIZE,  and  to  prevent  tipling ;  and 
the  ftatutes  i^^nft  tifding  extend 
to  innkeepers ;  for  an  inn  is  but  a 
great  alehoufe  —  ihii. 

5.  An  itrnkeeper  is  not  paid  upon  ac- 
count of  the  intrinfic  value  of  his 
proriiions,  but  for  other  reafons,  as 
A  reoompeoce  for  care  and  pains, 
and  farpcotadtiQD  and  fecority  ibid^ 


6.  The  end  of  an  innkeeper  inliii 
buying  is  not  to  iell,  but  only  a 
port  of  the  accommodation  he  is 
DoiiBd  to  prepare  for  his  guefts  si»/, 

INQUISITION, 

Vide  IndiOment  3* 

Intendment. 
Vide  Mandamus  14* 

1.  Where  an  indifferent  conibrodkioii 
may  have  two  intendments,  the  role 
is  to  take  it  more  Ibongly  againft 
the  plaintiff  — »         162 

JOINDER  in  ACTIONS. 

Vide  Abatement  a. 

1.  Held  diat  in  an  a£tion  of  trefpa/s 
for  battery  of  wife,  and  for  talung 
of  hulband's  goods,  they  caimot  join, 
(thoueh Register  io5.(eemsex- 
prefs  m  the  cafe ;)  yet  it  feems  one 
may  have  a  joint  adion  kit  goods 
taken  —  ^        ibid* 

IRELAND. 
Vide  Limitation* 

1.  Ireland  is  beyond  fea  as  to  the 
ilatute  of  limitations       •»•         197 

2.  Error  on  a  judgment  in   Ireland 

213 

And  ftile  of  a  court  held  there  per 
con/uetudinem       —         —         ibid. 

ISSUE. 
Vide  Evidence* 

t.  In  debt  on  a  bond  to  render  a  jufl 
and  true  account,  if  the  defendant 
plead  performance,  and  the  plain- 
tiff  reply  that  he  did  not  ^ve 
a  juft  and  true  account*  ibe  aepli- 
cation  is  void,  as  being  perplexed 
and  multi&riouft         —  « 


JUDGMENT. 
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JUDGMENT* 
Vidt  Error. 

t.  In  what  cafes  final  judgment  fhall 
be  given  —  —  ai6 

s«  When  judgment  upon  indidbnent 
of  barret ry  is  revcrfcd  upon  error, 
no  writ  of  reilitution  lies  to  a 
flranger  to  the  record  <—  261 

Vide  Lihcrtiest  Corporation,  Wr, 

5.  Judgment,  in  Windsor  Covrt, 
in  replevin  reverfed,  and  new  judg- 
ment directed  to  be  entered    400^ 

he. 

4.  If  judgment  be  given  againft  five, 
and,  pending  writ  of  error,  one  dies, 
and  the  year  expires,  a  capias  may 
be  taken  againft  the  furvivors,  with- 
out fcire  facias  or  remittitur     402, 

404 

5.  Anciently  when  a  judgment  was 
entered,  they  ufed  to  enter  their 
reafoDS  -^  —540 

.6.  Now  it  is  only  qui^us  'vifis  Ie3is  et 
auditis  etper  cur*  plene  iateiUdis,  toV. 

ihid. 

7.  Judgment  pleaded.  Fide  Replica-' 
tio9  I. 

^,  Where  judgment  may  be  entered 
againft  '^haron  and  feme  on  the 
W2iTTaLtii  of  iht  feme  dum^Ia  «<—  91 

JURISDICTION. 

Vide  ABion  3. 
Citation  I. 

J.  In  plea  that  the^eufe  of  aSion  did 
a  rife  in  Irelamit  what  ought  to  be 
fhewn  to  ouft  the  court  of  its  jurif- 
did^ion        _  .p-        .^  ij2 

LATITAT, 

Vide  Attachment  I. 

JLimitaticn  I. 
Vot.t 


LEASE. 
Vide  Covenant  4* 

I .  A  leafe  by  tenant  in  tail,  render* 
ing  rent  is  not  void  by  his  desith^ 
but  only  voidable  by  the  entry  of 
the  iflue  -^  .».  ^^^ 

LETTER  OF  LICENCE* 
Vide  Bjleafe  2. 

1.  A  claufe  not  to  fue  under  pain  of 
forfeiting  the  debt,  is  only  a  defea* 
zance  -—  33i»  33+ 

2.  To  debt  on  bond  by  an  executor 
the  defendant  cannot  plead  tn  bar 
that  the  teftator  and  other  creditors 
of  the  defendant  entered  into  a  /r/- 
ter  of  licence  with  him>  in  whic(^ 
they  covenanted  and  agreed  no(  to 
Aie  him  within  fuch  a  time  on  pain 
of  forfeiture,  for  it  does  not  amount 
to  a  releafe  of  their  debts      «-^  331 

3.  But  it  is  «  releafe  \£  there  be  ^ac« 
knowledgment  of  fatisfadtion     534 

LETTERS  PATENTS, 
Vide  Pleadings  y 

LEVARI    FACIAi 
Vide  Hundred  Court. 

LIPERTIES,  &c 
Vide  Corporation, 

1.  There  are  three  forts  of  libertiei, 

1.  A  LIBERTY  granted  from  tht 
crown  which  fubiifts  in  the  crown  { 
and  in  this  judgment  to  feize  or 
ouft  is  proper  w^  s8o 

2.  A  LiBERtY  created de  no^o,  i^rhich 
exifts  notwithftanding  it  be  forfeit* 
ed ;  and  here  judgment  is  for  afei'- 
Kure  and  no  more  — »-        thid* 

3*  And  another  liberty  that  can-»«t 
exift  but  in  the  pcrlons  to  whom  it 
Oo  jis 
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is  granted  ;2nd  In  this  latter,  jode* 
mcnt  is  piopcr  to  be  given  only  (or 
•ufier  —  —   ihi^' 

4.  The  liberty  of  the  mayor,  com- 
monalty, and  citizens  of  LdnJn,  is 
not  the  liberty  of  being  mayor, 
coouBOnalty  and  citizens    —  ibid. 

LICENCE. 

Vidt  Dtclarmi'ten  3. 
Statmtg  14. 

1.  If  a  defendant  in  trefpafs  jadify 
for  right  of  common,  and  tlie  plain- 
tiff reply  that  the  defendant's  fa- 
ther give  licence  to  make  the  fences 
and  continue  the  indofure,  it  is  ill ; 
lor  it  cannot  be  pleaded  by  way  of 
licimeft  but  it  might  have  been  good 
by  «ray  oi  rdeafk  rf ccmaum  350 


2.  ^4tre  ifindidment  lies  for  keeping 
an  alehoufe  without  licence  -—  398 

LIMITATION  OF  ACTIONS. 
Fide  Statute. 

Ireland. 

1.  DuBLiK  or  any  place  in  Ireland 
is  a  place  beyond  Teas  within  the 
flatute  of  limitations        •—         91 

2.  A  defendant  being  beyond  Tea  does 
not  avoid  the  ftatute  of  limitations ; 
neither  docs  the  defendant's  being 
privileged  as  a  parliament  nun     99 

3.  A  latitat  is  a  commencement  of  a 
fuit  upon  a  penal  law  .»  j^^ 

MANDAMUS. 

College, 

Fifitor. 

I.  A  mandamus  does  not  lie  to  re- 

ftore  a  prodor  at  Dolors  Commons 

217,251,263 

v2-  But  the  court  takes  notice  of  a 
tro^&r,  and  many  ads  of  parliament 
jnentionpro&ors  as  officers        252 

3.  An  ecdefiaftical  corporation  al- 
ways has  a  ififiter,  and  therefore 


a  mawdawnr  was  nrvcr  moTed  &r 
an  abbot  or  pricv  —         z^z 

4.  It  does  not  lie  to  refiore  one  to  a 
fellowfhip  in  a  college  where  there 
is  a  vifitDr  —  74 

5.  «  N§u^iit§  wmde  deSus,  et  prstfeams 
ad  •fciam  of  the  recistei.  of 
archdeacon,^  and  noc  pofitivdy 
«  ncu  frit  eleBms!^  hdd  a  dircd 
anfwer  to  the  writ,  and  that  an 
adion  may  be  brought  wdl  enough 
thereupon  —  "^  ^1% 

6.  The  recisteb.  comes  in  by  pa- 
tent. ^U4tr€^  Hofw  he  comes  to  lay 
in  this  writ  an  evidion      —    ibid. 

7.  For  a  deputy  regifter  no  mamdamns 
lies ;  that  is  only  an  office  at  will  ibid. 

8.  Said,  upon  return  of  a  mawdawnf, 
that  if  an  alderman  go  and  live  out 
of  the  city,  it  is  a  good  cade  of 
removal  —  258, 364, 365 
But  abfence  from  four  occafional 
great  courts^  and  one  upon  a  ftated 
day,  when  no  perfonal  notice  is 
given,  and  prefence  not  neceffiir)-, 
and  no  particular  bufinels  obftrnd- 
ed  by  fuch  abfence,  b  not  a  fnffi- 
cient  cauie  of  amotion       259,  a$tis 

So  where  an  alderman  and  his  ^mily 
had  been  abfent  firom  the  borough 
foT/our  months  it  was  held  not  a  fuln- 
cient  caufe  of  amotion  —  259,  notis 

But  where  ncn  refidence  is  fufficient 
caufe  of  amotion,  it  is  not  neceflary 
to  fummon  the  corporator  to  come 
and  refide  previous  to  the  proceed- 
ings to  amove  him       —  259»  »»^^ 

In  what  cafes  a  fiwtmams  is  necef- 
fary  before  an  alderman  can  be  re- 
moved —  —  260,  ]i0/tf 

9.  Alderman  removed  by  order  of 
court  of  aldermen,  ftc  though  ille- 
gally   is  out  of  office  till  reftored 

258,  260 

10.  Upon  refBtution  by  mamdeomuj  he 
is  admitted  de  novo  260 
And  queere  why  he  fliould  not  take 
the  new  oaths  upon  that  admiffion 
ibid. 

^ueerh  if  a   peremptory  wumda^ 
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mus  (hould  go  in  this  cafe        364, 
365,  &c. 

1 1 .  Non  fuit  eleSui  et  prafedus  in  lo^ 
cum  et  offic*  unius  (ommunis  concilii  ac 
un*  alderman*  ci<vH*  Ceftr\  moved  to 
add  "  *vel  aliquem  eorum**  becaufe 
they  averred  fcveral  offices,  and 
it  was  granted  —        —  273 

12.  In  the  cafe  of  Sir  J  a.  Smith  to  be 
reftorcd  to  the  place  of  an  alderman 
of  London^  &c.  judgment  that  no 
peremptory  mandamus  fhoald  go  28 1 

13.  By  the  court,  there  is  another 
daufe  upon  which  another  ivrit 
doth  lie;  but  wc  are  not  to  ad- 
vife  —  _  —  ihid, 

14.  Upon  a  mandamus  to  redore  one 
to  the  clerk  of  the  peace,  held  that 
the  juilices  cannot  difcharge  the 
clerk  of  the  peace  for  a  fault  with- 
out articles  in  wridng        —     282 

15.  Nothing  is  to  be  intended  in 
a  return  to  a  mandamus        —  ihid. 

16.  An  outlaw  cannot  bring  a  man- 
damus;    he    mufl  fue   out   a  new 

.  writ,  reciting  the  outlawry  and  its 
revcrfal  —  —  288 

MARKET. 

1.  Where  jf,  lays  dimage  by  lofs  of 
his  market  for  want  of  a  ferryboat 
to  be  kept  by  cuflom,  quaere  if  ac- 
tionable —  —  258 

2.  The  fifhmongcrs  indidled  -a  poor 
woman  for  forcftalling  BillitfgJ'gate 
market ;  and  held  that  Billingfgate 
was  a  market  time  out  of  mind ;  and 
fo  the  party  was  acquitted  >  —  292 

MARRIAGE. 
Vide  Baron  ^  Feme. 
Fine* 

1.  In  what  cafe  *'  ne  unques  couple  in 
"  Uyal  marriage,**  is  not  a  good 
plea  —  •    -^  50 

2,  \i  feme  file  give  a  warrant  of  at. 
tbrney,  and  marries,  judgjient  may 


be  entered  agsunfl  hufband  and  wife 

MASTER  AND   SERVANT* 
Vide  Partowners  f.' 

1.  If  one  fend  his  fervant  with  readjr 
money  to  buy  goods,  and  the  (er- 
vant  buys  on  credit,  the  mafter  is 
not  chargeable ;  but  if  the  fervant 
ufually  buy  for  his  mafter  on  tick, 
and  the  fervant  buy  fome  things 
without  the  mailer's  order,  the 
mailer  h  chargeable  -i*      9  j 

2.  Where  in  an  aflion  for  robbery  the 
fervant  ought  to  be  fwom;  and  if 
the  mailer  had  been  prefent,  it  had 
been  a  robbery  of  the  mailer     241 

3.  Concerning  mailer  of  a  ihip's  cove- 
nant upon  a  charter  party,  and  con- 
cerning his  men        — -        -i.  334 

4.  Where  the  difability  of  the  fervant 
in  avowry,  &c.  ihall  not  prejudice 
the  mailer  —  -^  169 

5.  But  where,  in  replevin,  the  fervant 
makes  conufance  as  bailiff,  and  the 
mailer  pleads  non  cepit^  the  (ervant 
ihall  not  have  a  return        —  iM. 

MERCHANT. 

Vide  Bankrupt  8. 
Exchange  I. 
Statute  2,  3,9,  II. 

1.  To  an  afUon  of /r^iwbrouehtbythe 
furvivor  of  tliree  partners,  it  cannot 
be  pleaded  in  bar  that  the  two  de- 
ceafed  partners  and  the  plaintiiFwere 

joint  fnerchants,  and  that  there  is  not 
any  right  of  furvivorihip ;  for  if  the 
executors  of  fach  deceafcd  partners 
ought  to  .join,  it  is  matter  oi  abate* 
ment  and  not  of  ^^r  —  188 

2.  But  though  in  point  of  in'tertil  there 
is  no  furvivorihip,  yet  in  point  of 
remedy  there  is        —        ^---189 

3.  Upon  a  covenant  between  three 
having  a  joint  ftock,  the  furvivor 
alone  ihall  have  the  adtion    -^189 

O02  4.  That 


INDEX. 


4.  Soch  plea  ought  to  ]unc  been 
ia  ahiUememt,  not  in  bar,  for  it  is 
only  to  the  merits  of  the  caafe    1 89 

5.  The  execators  of  fuch  deceafed 
ptrtnert  mnft  join    -—        —  ihiJ. 

6.  To  a  fpecial  adion  on  the  cafe 
broaght  by  the  farvivor  of  jmnt 
partners,  on  the  joint  property,  the 
defendant  may  plead  the  joimt  te» 
mmmcy  in  aSaiement,  and  that  there  is 
ao  benefit  of  farrivorihip      —  190 

MODUS. 

FiiU  Tjtbes. 

N  O  N     C  U  L. 

FiJi  EwdcMce  I. 

Indi3meni.  % 

Ptefentment, 

\.  Upon  mt  guilty  in  trefpafs  for  an 
aflanlt  and  battery  by  hafband  and 
wife,  the  huiband  may  be  found  not 
gmliy  and  the  wife  gtaltj     —  350 

NON   OBSTANTE. 

I.  Now  no  mn  ohft antes  are  a  fed, 
which  always  formerly  were  held 
fufficient  for  the  flatute  that  re- 
quires it        —        —        —  282 

NONSUIT. 
Vidi  Hundred  Court  I . 

nuisa;nce  public. 

Vide  Cuftom. 

OFFICER. 

I.  If  t  man  become  a  bankrupt,  and 
his  goods  are  afterwards  talcen  in 
execution  on  judgment,  and  then  a 
commiffion  of  bankrupt  is  taken  out. 


and  he  is  declared  a  bankrupt,  and 
his  goods  afigncd,  die  afignee  may 
have  tr9ver  tot  the  goods  againft 
the  p'aintiffin  the  judgment,  though 
he  cannot  againft  the  officer  —  1 2 

O  F  F  1  C  E  S,  e^f  . 

1.  The  biihop  may  grant  the  office  of 
official  to  two  —        —  289 

2.  In  the  King's  Bench  have  been  two 
prothonotaries,  alfo  two  perfons  to 
make  one  cnfioshrtviMm        —  289 

3.  The  Common  Pleas  coftom  will  not 
warrant  two  perfons  to  make  one 
chief  prothonotary,  though  ufage 
will  —  —  ibid. 

4.  If  a  man  have  an  office  granted  to 
him  to  enjoy  fo  long  as  he  (hall  be- 
have himfelf  well  in  it,  he  has  an 
eftatefor  life  in  the  office,  525,  525, 

53»»536 
It  is  fo  even  in  the  cafe  of  the 
king        —  —  —  557 

5.  ^4tret  if  it  be  fumm  din  ttattnmfi 
hem  gejferit,  whether  that  would 
make  it  not  to  be  an  eftate  for  life 

ihU.  &  526 

It  is  no  lefs  an  office  for  life  for 
the  word  *' wi^"  —  531 

6.  Officers  of  the  fheriFs  of  Lmden  to 
fcrvc  procefs,  njide  Sheriffs. 

ORDER. 

Vide  Executor  2. 

I.  Order  of  feffions  quaihed     —  405 

ORIGINAL. 

I.  Where  upon  non  of.  infra  fix  armu 
the  original  need  not  be  fhewn  272 

OUTLAW. 
Vide  Mandamus  16. 

OUTLAWRY. 

Vidi  Abatemint  3. 

I.  A* 
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1.  An  outlawry  for  not  coming  to 
church,  revcrfed  for  default  in  not 
faying  the  county  court  was  held 
procomitat*  —  —  309 

PARDON. 

!•  The  power  of  pardoning  all  of- 
fences is  an  infeparablc  incident  to 
the  crown,  and  its  royal  power  284 

2.  The  king  at  common  law  had 
power  to  pardon  all  offences;  and 
if  murder  be  named,  there  needs  no 
non  ohfiante  —  —•  '^''^• 

By  I  Will.  &  Mary,  c.  2.  no  dif- 
penfation  by  non  ohftante  fhall  be 
allowed        —  —  283,  »«//> 

3.  If  the  power  of  pardoning  mur- 
ders be  taken  away  by  the  ilaiutc  of 
Edw.  3.  it  takes  away  the  power 
even  in  trefpafl'es      —        —  ihU. 

4.  The  ftatuie  1 3  Rich.  2.  fays  he  (hall 
not  pardon  by  general  words ;  and 
16  Rich.  2.  is  a  repeal  of  part  of 
the  1 3th,  as  a  grievance  to  tlie  peo- 
ple _  —  —  ibid, 

PARDON    PLEADED. 
Vide  Abatement  5. 

P  ARISH. 
Fide  IndiSnunt  i,  3^ 

PARLIAMENT.. 

I.  In  a6ls  of  parliament  on  the 
rolls  there  are  no  po»«ts,  commas, 
colons,  fcmicolons  or  other  notes  or 
figns  of  divifion ;  they  are  added  by 
the  printer        —  —^210 

PARTIES. 
Vide  Deed. 

PARTOWNERS. 
I.  The  majority  of  taeparto A ners  of 


a  (hip  may  fend  her  out  without  the 
confent  of  the  re(l,and  if  they  do,  the 
majority  mud  run  all  the  hazard, 
and  they  muft  partake  of  the  profit 

13*30 

2.  An  aflion  will  lie  as  well  againft 
the  partowners  of  a  (hip  for  the  lo(s 
or  fpoiling  of  goods  delivered  to  the 
mailer,  as  againfl  the  mafter ;  bat 
the  a^on  mud  be  againft  all  the 
partowners,  or  the  defendant  ma/ 
take  advantage  of  it  on  the  general 
ijjue,  and  cannot  plead  it  in  aheUe* 
me  fit  —         —  —  105 

3.  But  it  feems  that  this  muft  be  plead- 
ed in  abatement f  and  cannot  be  taken 
advanuge  of  on  the  general  ifiiie 

PERFORMANCE. 

I.  In  debt  on  a  bond  that  a  (Iranger 
(hall  render  a  juft  and  true  account, 
the  defendant  cannot  plead  perfor- 
mance generally^  but  ought  to  (hjw* 
how  —  —  —  I 


PETIT    CAPE. 
Vide  EJJbin. 

PETITION. 

T.  A  petition  concerning  anerroneou* 
judgment  given  in  the  parliament  of 
Ireland  upon  a  writ  of  error  there 
brought,  certified  into  the  King's 
Bencfj  in  England^  which  had  no 
power  to  receive  it  (as  the  petition 
fuggefted)  and  therefore  prayed  ic 
might  be  removed  into  the  parlia- 
ment and  lords  houfe  in  EngUnd  to 
redrefsit        •—  "^559*5^0 

P  L  A  C  B. 

I.  An  ajfumpfit,  that  the  defendant  in 
confideration  the  plaintiff  would  do 
fuch  an  adt,  promifed  to  pay,  aver- 
ring that  he  did  the  ao,  without 
alledging  a  place,  is  naugli*  —  5 
O03  2.  Where 
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2.  Where  "  at  Norwich,'**  and  •*  at  the 
cify  ^/Nomvich,**  may  be  faid  to  be 
dijfferent  places        —         —  335 

3«  If  a  contrad  be  laid  in  LonJon,  and 
a  (collateral  matter,  or  the  thing 
oontraded  for,  be  done  beyond  the 
feas,  it  need  not  be  alledged  done 
here  in  the  wanl  of  Cheap    —  3  48 

i^.  U  fach  matter  ought  to  be  laid 
in  London  in  the  luardof  Cheapo  &c. 

i^  Ireland  is  beyond  fea  as  to  the  fta- 
tute  oflimiutions  —  197 

PLEADING. 
Vide  Ahatement  6. 
Attomiyn 
Error* 

Marriage^ 
Parliament. 
Performance  I. 

1.  Trefpafs  for  taking  a  (hip.  The 
defendant  pleaded  in  bar,  that  he 
was  captain  of  a  man  of  war,  and 
took  her  on  the  high  feas  as  prize, 
and  profecuted  and  condemned  her 
in  the  Admiralty  court  as  prize. 
Not  good,  without  (hewing  how  fhe 
was  prize        —         —  —  6 

Fide  Prccecdings  i. 

2.  Trefpafs.  The  defendant  juftified 
by  a  judgment  in  an  hundred  court, 
and  procefs  thereon,  fetting  forth  a 
plaint,  et  taUter  proLrfJumfuity  that 
they  had  judgment,  without  (hew- 
ing the  whole  record,  good     —  48 

3.  Trefpafs.  The  defendant  juftified 
by  a  prefentment  for  a  nuifance  in 
a  court  leet,  without  faying  ^?r  man- 
datum  of  the  fteward,  and  held 
naught  —  —  62 

But  in  avowry,  as  bailiff  to  the 
lord,  no  need  to  alledge  a  warrant 
or  precept  from  the  (leward      ibid. 

4.  Pica  in  abatement,  demurrer  as  in 
bar,  joinder  as  in  bar,  held  to  be  a 
difcontinuancc         -*        '^  ^^l 


5.  In  cafe  for  not  keeping  a  ferry  boat 
according  to  cuftom  ;  a  j^ea,  that 
he  had  ereded  a  bridge  crofs  the 
river  for  common  pailage;  is 
ill  ;  fbr  it  is  not  in  his  power  to 
difcharge  himfelf  by  any  ad  he  can 
do  —  —  —  2J7 

6.  A  pica  that  letters  patents  became 
void,  without  (hewing  how,  ill   290 

7.  Where  in  pleading  an  excufe  for 
non-performance,  the  party  mod 
fhew  all  done  by  Lim  that  he  was 
obliged  to  do  —         "^335 

8.  In  pleading,  the  prcfcription  was 
for  common  of  (heep,  and  iffne  ' 
joined  thereon.  The  jury  finds 
conmion  for  (heep  and  cows  too; 
held  that  the  i(rue  was  found  for 
the  plaintiff  who  claimed  common 

347 

9.  Advantage  to  be  taken  in  pleading, 
njidc  Exception  2, 

10.  Plea  to  an  adlion  brought  by  feme 
covert  as  if  (he  were  feme  fole,  'vide 
Error  10. 

11.  In  covenant,  plea  that  the  caufe 
of  adlion  d  id  arife  in  Ireland        1 92 

POOR. 

I.  If  a  man  take  a  houfe,  and  remain 
forty  days,  and  be  rated  and  pay 
to  the  poor,  though  he  gave  no 
notice  in  writing,  it  is  a  good 
fcttlcment  —  —  12 

PRAYER  FOR  TRIAL. 

1.  Motion  to  have  the  prayer  of  a 
prifoner  committed  for  treafbn  to 
be  entered,  that  he  might  be  tried. 
And  PER  Cur.  you  cannot  make 
a  prayer  here,  becaufe  it  is  to  be  at 
the  next  a(rizes  for  the  place      190 

2.  ^are,  if  it  may  not  be  taken  dif- 
jundlively,  and  that  the  prayer  may 
be  made  either  the  firft  day  there, 
or  the  firft  week  here         -*     ihid. 

3.  It  muft  be  taken  rcfpcaivcly, 
otherwife  all  the  felons  in  all  the 

gaols 


r  N 

gaols  in  Ef^lattd  mrxflt  be  diichareed 

4.  Resolved  that  a  man  bailed  can- 
not  make  his  prayer  «—  191 

5.  Where  upon  prayer  of  the  defen- 
'■  dant  a  certiorari  ad  informandum  cur. 

may  be  granted  at  any  time  —  214 

PRESCRIPTION. 

Fide  Pleading  5. 

1.  The  inhabitants  of  a  'ville  may 
prefcribe  to  a  difcharge,  as  to  pafs 
over  a  ferry  without  toll,  &c.     257 

PRECIPE. 
Fide  Tenant. 

PREDICT. 
Fidi  Court  Inferior. 
Declaration  5. 

PREROGATIVE. 

1.  The  king  cannot  grant  a  charter 
with  a  power  to  feize  goods  or  to 
make  any  fubje^l  to  forfeit  his 
goods  —  _        — .  137 

2.  By  what  adts  and  law  cafes  the 
king  (hall  be  bound  by  general 
words  in  a  flatute      —        —  497 

3.  That  he  is  bound  by  many  laws 
where  not  named,  &c.  —  209,  kc^ 

4.  An  a£t  of  parliament  which  gives 
a  right  to  the  king,  (hall  bind 
him,  as  to  the  manner  of  enjoining 
or  uiing  that  right,  as  well  as  a  fub- 
jcft  —  —  —  211 

PRESENTMENT. 
Fide  E*vidence  i« 
Ritorn  3. 

t.  Prefentment  of  a  jafiice  of  peacei 


D    £    X. 

upon  his  own  view,  of  a  way  in  the 
parifli  out  of  repair,  defendant 
pleads  non  cul.  Jury  find  it  was  no 
common  highway,  &c.        —    270 

2.  i^^e  if  not  guilty  does  not  admit 
it  to  be  a  good  prefentmcnt,  and 
that  it  was  an  highway     —      iistd. 

3.  In  cafe  of  a  prefcntment,  it  goes  \n 
avoidance  of  the  juftices  jurifdic- 
tion,  which   this  plea  admits  ihid. 

4.  Where  it  is  part  of  the  prefentmcnt 
that  they  ought  to  repair^  it  fcems 
they  may  give  it  in  evidence  as  a 
difcharge  — .  ..271 

5.  The  prefentmcnt  is  but  in  na- 
ture of  an  indidment  --291 

Fide  Indiilnunt. 


PRESENTATION. 

Fide  Ad*vowfoHm 

^tfore  Imfedit. 

I.  Concerning   the    preientation    to 
churches  united  —     208,  209,  &c« 

PRIVILEGE. 
Fide  Attachment. 

1.  A  claim  of  privilege  ought  to  be  in 
perfon  or  by  warrant  of  attorney 

2.  Conufance  not  allowed  to  the  chan- 
cellor of  Oxford  after  an  impar- 
lance, and  the  attorney  had  no  war- 
rant in  Latin  under  the  feal  of  the 
chancellor  •*-        «—        ibid. 

PROCEEDINGS. 

Fide  Pleadings. 

I.  How  proceedings  in  courts  of  ja« 
dicature  are  to  be  pleaded. 


O04 


Fide  Pleadings. 

PROCTOR. 


INDEX. 


^KOCTOK. 


A  piyS0'  if  a  fpirkoal  peflba  be 
loonn^  to  die  ecckiafbad  coon,  J 

jvrAer;  aM  tiicrcfoic  if  ke  be  de-  | 
piived,  the  court  of  Ki^s  Bench  ! 
win  aotgnuit  a  mmmiamms  to  retore 
hia  — .  —         —  i^i 

PtOPERT. 

PROHIBITION. 

t.  If  a  fuit  be  in  an  inferior  court  of 
a  matter  out  of  their  jarifiiidiofi, 
acd  the  defendant  before  imparlance 
plead  to  their  joriididionf  and  they 
refttfe  his  plea,  a  prohibition  lies; 
bot  if  the  plea  be  olcaded  after  im- 
parlarce,  ihey  fhall  not  be  prohibit- 
ed on  their  rii^ufal  of  it  —12 

a.  To  a  foit  in  Lmdtm  for  calling  a 
woman  **  whore,"  no  proaibition 
lies        — -  —  —  131 

3.  If  a  fuit  be  in  the  fpiritnal  court 
for  a  legacy,  and  the  fpintoal  court 
refufethe  proof  of  pr/racnt  by  one 
witnefs,  a  prohibition  lies  158,  159 

4.  Prohibition  granted  to  the  fpiritual 
court  againfl  their  revoking  the 
probate  of  a  will,  bccaufe  th^  exe- 
cutor was  become  a  bankrupt   293, 

5.  Duhitatur  if  It  Jifs  for  the  word- 
^  ftfi  had  a  b^jlard,'^  fpoken  of  a 
(ingle  woman  —        ~  337 

6.  Prohibition  granted  to  the  court 
marft)ah  conccrring  arms  and  fune- 
rals, Sec.        —        —        —  353 

7.  Prohibition  to  the  commiOioners 
for  determining  policies  of  affur- 
ancc  allowed  —         —  396 

8.  Rule.  That  for  any  thing  not  ap- 
pearing iu  the  libelj  but  for  matters 


%gUUiltfat  are  cnfliaenl  «>  tiie 
HM^  BO  proHhitina  after  a  fea- 
tncr         —  ^        _  i6i 

9.  PioMistMm  after  festence  vbea 
warn  of  jwi£iidioa  appears      iiii» 

10.  Wkcre  the  ecdc£afiical  cont 
proceeds  in  a  matter  merdy  fpiii- 
tna],  tfaongh  their  proceedings  be 
contrary  to  the  common  law,  yet 
no  pfOhihition  lies  ^  lyz 

11.  A  pToSnbiticn  onght  to  go 
where  they  diiallow  die  proof  by 
ooe  wiineft  of  a  temporal  natter 

12.  It  onght  rather  to  go  after 
ientence  tnan  before,  fcr  then  it  b 
that  it  appears  they  have  difaDon-ed 
the  procf      —        —        _  1  -  j 

13.  Proof  by  one  «itne(s  is  fnffident 
to  charge  him  by  coomson  Uw  1 7  2, 

'73 

14.  If  it  were  for  a  reTOcation,  one 
witnefs  is  enough    —        —  i6id, 

15.  Where  in  prohibition  the  fug?ef- 
tion  daimeth  property  •—  177 

16.  Admiralty  coort  may  proceed  a- 
gainft  the  (hip,  fails,  and  tackle  as 
part  of  it,  when  on  (hore        —  179 

17.  Upon  alledging  offer  of  plea 
claiming  propert)',  and  refufal  of 
the   plea,    a    prohibition    granted 

18.  Their  coorfe  is  not  to  receive  a 
pka,  unlefs  the  fails  be  brought 
into  court,  i.  e.  into  the  outlay 
of  tJic  pfiicer,  and  then  they  will 
admit  a  claim  and  contefl  of  pro- 
perty —         —  —  /^;V. 

PROOF. 

Fide  Evidence. 


PROTEST. 

Fide  Declaration  6. 

£ill  of  Exchange  3. 

1.  Ill 


INDEX. 


f.  In  what  time  fuch  a  proteft  mud 
be         —  —  —  164 


PROTHONOTARIES. 
Vide  Offices  I,  2,  5. 

PURCHASE. 
VideEftate  1. 

QUARE    IMPEDIT. 

1.  If  the  arcbhijhop  of  Canterbury  be 
plaintiff  in  a  quare  impedit,  tlie  writ 
muft  be  awarded  to  the  other  arch- 
bilhop  —         —        "—329 

2.  If  a  quare  impedit  fliould  be 
brought  againft  the  archbljbop  cf 
York  as  a  diflurber,  the  writ  IhaJl 
be  directed  to  xht  archbijhop  of  Can- 
terbury        —  —     329,  330 

3.  Argument  upon  quare  impedit,  for 
the  king  upon  the  promotion  of  Dr. 
Tenni/on  for  a  prefentation  to  the 
parifti  of  St.  James  Weftminfter,  fe- 
parated  from  5/.  Martin* s^  by  aft  of 
parliament  —413,414,  &c 

4.  The  like  upon  the  king's  preroga- 
tive to  St.  Martinis  in  the  Fields, 
upOTi  the  promotion  of  the  faid  Dr. 
Tennifon  —  44 1  to  493 

J.  The  like   again    —   493  to  501 

6.  The  like  again  in  error  in  parlia- 
ment        —7        —  501,  502,  &c. 

QJJO    WARJIANTO. 

Vide  Corporation. 

I.  In  the  cafe  of  the  city  of  Lon- 
don, the  quo  ivarranto  Ihould  have 
been  brought  again ll  the  bu rgeiTes 
of  the  place,  and  Grange  that  it 
fhould  be  brought  agaiodl  the  cor- 
poration  —  —  281 


RECOGNIZANCS. 
Fide  Debt,  i^c.  2. 
Scire  Facias  z. 

RECORDER. 
Fide  Courts  B.  R.  i,  2»  3* 

REGISTER- 
Fide  Mandasnus  4,  5,  (!• 

RELATION. 

I.  Where  a   relation    will  woilc  n^ 
wrong,  <vide  Officer  1. 


RELEASE. 

Fide  Error. 

Executor. 

Infant. 

1.  If  one  covenant  not  to  fiie  gene* 
rally,  it  amounts  to  a  releafe ;  but 
if  the  covenant  be  not  to  fue  within 
a  particular  time,  it  is  no  releafe^ 
but  covenant  only  •—  47 

2.  General  words  in  a  releafe  of  ^  all 
**  anions,  fuits,    and  demands  lubat^ 

Joruer,*'   reftraincd  by  the  intent  of 
the  party  —  15 1 

3.  General  releafe  awarded  to  be 
given,  not  faid  of  all  aftions,  nor 
to  what  time,  a  releafe  of  all  to  the 
time  of  fubmiiOon,  a  good  perfor- 
mance        —         —        —  272 

4.  Letter  of  licence  not  to  fue  under 
pain  of  forfeiung  the  debt,  is  no 
releafe  —         — i      .  — .  331 

5.  It  is  but  a  defeazance>  and  fuch  an 
one  there  may  be  by  another  deed 

33* 

6.  Releafe  of  common  in  one  acre.  Is 

an 


INDEX. 


an  extinguihment   of  the   whole 
—       —       —  350 


REMITTITUR, 

Vidi  Judgment  3, 

f.  Rmiititur,  where  necefikryr  402* 
403,  404 

RENT. 
Vide  Afftgnee  3. 

REPLEVIN. 
Fide  Judgment  3. 
Pleadings  82. 

1.  No  replevin  lies  of  goods  taken 
beyond  feas,  though  brought  after- 
wards into  EngUmdhy  the  defen- 
danu  -^  —  91 

2.  If  a  replevin  be  ill,  and  the  avowry 
b  ill,  the  defendant  fhall  have  no 
return         —  ""        ""  99 

REPLICATION. 
Fide  IJfue  i. 

1.  In  debt  on  bond  to  (land  to  an  award, 
fo  as  it  be  made  ready  to  be  deli- 
vered, and  no  award  pleaded ;  a 
replication   (hewing   the   award  in 

fcrittisf  without  averring  and  ready 
to  be  delivered^  is  good         —      98 

2.  Debt  on  bottomree  bond,  the  de- 
fendant pleads  the  (hip  was  lofl,  the 

SlaintiflF  replies  it  was  not,  without 
lewing  any  breach  of  condition, 
and  held  good        —  —  149 

3.  In  an  adion  againft  an  executor,  who 
pleads  feveral  judgments,  the  plain- 
tiff may  reply  to  mem  feverally,  or 
generally  they  'were  kept  on  foot  hy 

fraud  i.-         —        _  290 

4«  If  the  replication  and  bar  may  both 
be  true,  it  cannot  be  an  avoidance 
of  the  bar      ^  *—  —  546 


5.  Where  necefiary  to  aSgn  a  hreacli 
in  the  replication,  thou^  the  plea 
be  ill        —  —   —  214 

REPUGNANCY. 

I  •  In  an  iridi6bnent  for  forcible  entry, 
and  diffeiiing  him  of  a  tenement, 
adtunc  et  aahuc  lihermm  ttmmntum 
ipfius  J.  S.  is  repugnant  and  ill ;  for 
it  could  not  be  hu  freehold  after  a 
difieifin        .—         ..        ..  272 

a.  Pacifice  intromit  etwet  armis  difjei' 
frvit^  held  void  and  repugnant  ibid. 

RESCUE. 
Fide  Reton  4. 

RESTITUTION. 

VideConrts. 

Exchequer  i. 

I.  No  writ  of  reftitution  lies  to  a 
flranger  to  the  record  where  judg- 
ment on  indidment  of  barretry  is 
revcrfed  upon  error     —      261 

But  if  it  did,  it  mull  be  by  a  fcire 
facias  —  _  _  y^yy^ 


RETURN. 
Fide  Mandamus  ^^  J,  lO,  I4. 

1.  Return  of  mandamus  allowed  to  be 
amended       —        .«         _  27^ 

Return  to  a  mandamus  ought  to  be 
certain  to  every  purpofe        —  365 

2.  Upon  return  of  mandamus  to  reibre 
Sir  J.  Smith  to  the  place  of  an  al- 
derman of  London,  vide  Mandamus 
II. 

3.  General  rule  for  letum  of  a  certie* 
rari  to  certify  any  indidbncnt  or 
prefentment,  &c,      —        ^*  336 

4.  Refcue  of  a  coach  and  hamefs  re- 

turned  upon  a  f  fa^  and  upon  ap- 

pearance 


INDEX. 


pearance    of  the    parties,    return 

*  quafhed  and  they  difcharged,  be- 

caufe  not  good  on  ^fitri  facias  i8o 

REVERSAL. 

Vide  Error. 
Judgment. 
Outla^wry. 

I.  Revcrfal  of  a  judgment  given  in 
Ireland        —  ^         —  214 

REVERSION. 
Fide  EJfate. 

REVOCATION. 

I.  One  devifes  his  lands  to  J.  accord- 
ing to  the  flatute,  and  then  makes 
another  writing,  and  pubiiihes  it 
as  his  lafl  will  in  the  prefence  of 
three  witnefles,  revoking  all  former 
wills,  and  dcvii'es  the  fame  lands  to 
the  fame  perTon,  but  that  will  is 
not  attefted  by  three  witnefTes  in 
the  prefence  or  the  teflator;  being  a 
void  will,  held  no  revocation  of  the 
firftwill         —  —        —  89 

X.  Whether  a  latter  will,  found  by 
fpecial  verdidl,  but  nothing  therein 
&und  to  be  contained,  be  a  revo- 
cation of  a  former  will  and  demife 
of  lands  by  the  fame  party*  —  537, 

ROBBERY. 
Vide  Mafier. 
Servant, 
Statute. 

SCIRE   FACIAS. 

Vide  Error. 
Judgmtnt. 


Vide  Juri/diaiom. 
Trial. 

\.  The  executor  of  a  tenant  in  dofMf 
cannot  maintain  zfcire  facias  on  a 
recognizance  according  to  I7  Car. 
i,  to  pay  the  mefne  profits  if  jtulg- 
ment  oe  affirmed,  being  a  penonat 
a^ion         —         —  —  47 

2.  If  a  writ  of  reftitation  Kes  to  a 
ftranger  to  the  record,  where  a 
judgment  on  indifiinent  of  bar- 
retry  is  revcrfed  for  error,  it  maft 
be  zfcire facias        —        •—  26% 

3.  Scire  facias  in  B.  R.  on  a  recogm- 
zance  in  the  Common  Pleas,  rnled 
good,  as  rather  an  advantage  to  fui- 
tors,  becaufe  no  writ  of  error  fies 
from  hence  upon  fuch  Jcire  fada$ 
but  in  parliament         <—  344*  345 

4.  Scire  facias  where  needful  opon  the 
death  of  a  party  or  parties  40a,  &c. 

5.  Whether  it  lies  upon  a  volontxry 
efcape  with  confent  of  the  plaintiff 
1 74.     Vide  Execution  4, 5. 

6.  Where  it  may  be  foed  againft  the 
executors  upon  death  of  one  of  the 
parties  pending  a  writ  of  error  in 
the  Exchequer  —  186,188 

SERVANT. 

Vide  Mafter. 

1 .  Where;  the  mader  (hall  be  liable  for 
the  ads  of  his  fervant        —      29 

2.  Where  the  fervant  upon  a  robbery 
mud  be  fwom        —        •—    241 

SEIZURE. 
Vide  Corporation  1,  2. 

SESSIONS. 
Vidi^  Executor  2. 
Order  i. 

SHERIFFS, 


INDEX. 


SHERIFFS. 

Z.  When  one  of  the  {heiiffs  of  Londui 
dies>  the  other  cannot  ad; ; for  one 
alone  is  no  fheriff;  and  the  foryivor 
maft  wait  till  another  be  made   289 

%.  Each  iheriff  of  Londaa  hath  his 
di^d  officers,  and  tho(e  of  one 
compter  cannot  arreft  on  a  plaint 
in  the  other,  nor  can  they  carry  to 
another  compter  than  that  in  which 
the  plaint  was  •*-  162 

3.  It  feems  they  are  feveral  as  to 
fUimts  in  their  refpeffive  courts,  but 
as  to  latitats,  &r.  from  the  King's 
Bench,  they  are  but  one  iheriff,^K^r^ 

SHIP. 

Vide  ABion  ii« 

Fartvwntrs  2« 

STATUTE. 

1.  The  end  of  the  flatute  of  27  £/r«. 
r.  18.  of  hue  and  cry,  was  to  purge 
the  party,  that  he  was  not  con&- 
deraic  with  the  robbers  241 

2.  An  aftion  lies  on  5  Eliz.,  c.  4. 
againfl  a  merchant  trading  to  Tur- 
key, who  never  was  apprentice  to 
the  clothworkers,  but  employs 
journeymen  in  his  houfe  who  had 
ferved  as  apprentices,  and  pays  them 
wages  —  —  241 
He  is  within  the  llatute     267,  268 

3.  A  wife  that  has  concerned  herfelf 
in  trade,  may  ufe  it  when  a  widow, 
if  (he  lived  with  her  hufbandy^z/r/r 

years,  for  it  feems  (he  (hall  be  con- 
ftrued  within  the  words  of  the  lia- 
tute  to  have  ferved  as  an  appren- 
tice —  —     242,  266 

4.  A  merchant  may  manufadure  any 
commodity  for  his  own  ufe,  but  not 
for  fale  —  —     267,  268 

5.  He  that  ufes  one  trade  cannot  ufe 
another,  for,  or  about  the  commo- 
dity ufcd  in  his  own  trade    — >  267 


6.  A  coachmaker  cannot  make  the 
wheels  for  his  own  coaches,  om-a 
wheelwright  ufe  the  trade  of  a 
finith  — ^  -.        267 

7.  Dying  is  part  of  the  feltmakers 
trade,  and  io  ufed  anciently    -  268 

8.  A  combmaker  may  not  afe  the 
trade  of  a  horner  ;  he  may  not  preis' 
horns  to  make  them  fit  for  combs 

268 

9.  A  merchant  that  works  his  cwa 
doth  is  within  the  ilatute,  and  his 
employing  journeymen  is  the  fame 
thing  —  —        i^. 

10.  The  words  of  the  flatote  are  not 
confined  to  perfonal  handicrafts,  the 
words  are  *' fitting  up^^  and  that 
may  be  by  others  without  working 
in  it  a  man's  felf  — -        ihid. 

11.  If  a  merchant  that  would  tranfport 
ihoes  fhould  buy  leather  and  employ 
journeymen  to  make  them,  he  cer- 
tainly ufes  the  trade  of  a  (hoemakrr, 
though  the  (hoes  were  never  fold 
here,  but  exported  —    ibid, 

12.  The  intendment  of  law  u,  that  he 
has  no  (kill,  and  confequently  the 
end  of  the  (latute  is  avoided    ihhd, 

13.  Statute  ofjeefails  extends  to  in- 
ferior courts         —  —      320 

14.  Debt  on  (latute  for  felling  wine 
without  licence,  and  declares  quo^i 
cmn  he  fold  wine,  and  held  well 
enough  —  _  337 

15.  It  differs  not  from  debt  upon  bond, 
but  it  would  be  othcrwifc  if  it  were 
in  an  information  -.  ihid, 

16.  The  (latute  of  tithes  need  not 
be  recited,  nor  of  hue  and  cry    iLd. 

1 7.  The  (latute  i  Juc,  c,  7.  for  not  de- 
livering bills  Qt  ft^s  under  attorney's 
hand,  may  be  given  in  evidence  on 
nott  aj/iimpfit         —  —  ^^g 

18.  The  (latute  of  limitations  ejitciids 
to  bills  of  exchange         9*1 

19.  Adion  for  a  falfe  retom  on  the 
llatute  23  Hiu.  6.  c.  15.  that  gives 

40/. 


INDEX. 


40/.  to  the  king  and  to  the  party 
grieved,  to  commence  within  three 
months,  or  in  default  thereof,  to  any 
other  perfon  to  fue  for  the  40/. 
3S3»  354 
20.  That  they  are  only  one  penalty 
feverally  diftributed ;  they  are  but 
for  one  offence ;  and  the  informer 
may  fue  for  both  —        355 

STIPULATION. 

1.  If  the  fpiritual  court  take  bail  by 
way  of  ilipulation,  and  the  party 
die,  they  may  proceed  againft  the 
executors  there,  according  to  their 
own  way         —  —     14 

STRANGER. 

I  •  Concerning  his  fetting  forth  an  heir*i 
title  whom  he  charges  in  debt  upon 
his  anceftors  bond  —        249 

2.  Where  no  writ  of  rcMtution  to  a 
Granger  to  the  bond         —      261 

SUITS    IN    LAW. 

i«  But  four  forts  of  fuits  in  our  law. 
I.  In  propria  perfina,  2.  Per  «/- 
tornatum,  3.  Per  guardinum.  4 
Per  prox*  amicum       —     165,  166. 

SUMMONS. 

I.  Where  one  removed  out  of  the  of- 
fice of  aldennan,  for  going  out  of 
the  city  to  live,  ought  to  be  fpeci- 
ally  fummoned  to  be  heard  concern- 
ing  his  abfence    -    258,  365,  366 

a.  When  and  how  he  may  be  fo  fum- 
moned to  anfwer  particularly    260 

SUNDAY. 
Fide  Writs. 

SUPERSEDEAS. 

I.  Where  a  writ  of  error  is  z/itper/e^ 
JiOi'^Fidi  Error  13, 14* 


2»  Super/edeeu  to  a  commiffion  for  dif- 
tribution  of  a  bankrupt's  e(Ute  202 


SURRENDER. 
FiJe  Corporation  2. 

I.  Held  PER  Curiam  B.R.  as  m 
C.  B.  That  a  furrender  of  tenant 
for  life  to  him  in  reverfion  is  not 
good  till  his  agreement  thereto  308 

Afterwards  judgment  reverfed  in 
the  houfe  of  lonis     —    296^  398 

TENANTS. 
Fide  Ejeffnunt. 

1.  TensLut  to  a  precipe  pendente pladt^ 
before  judgment  is  well  enough, 

347 

2.  A  tenant  has  been  made  frequent- 
ly after  the  return  of  the  prgtcipe  and 
a  voucher  —         —        ibidm 

TENDER  AND  REFUSAL. 
Fide  Evidence  2. 

I.  On  covenant  to  pay  money,  da- 
mages being  only  to  be  recovered, 
tender  and  refulal  is  a  good  plea 
without  uncorepr^fi  -^         130 

TIME. 

1 .  Whether  the^  months  mentioned  in 
the  I  Will.  6f  Maryy  c.  8.  for  tak- 
ing  the  oaths  ihaU  be  /vmr  or  ca^ 
lendar  months  —         368,  ^Cm 

2.  It  feexns  that  they  (hall  be  calendar 
months  —  369,  jwr//. 

TITLE. 

I.  How  the  title  of  an  heir,  charged 
with  his  anceftors  bond,  may  be  fet 
forth  -^  .—        249 


TOLL. 


I    K    D    E    X. 


TOLL. 

Vidi  Prefer  if tion. 

TRADE. 
Fiib  Bwrmi  ii  Fern  z,  $»  4,  ^u 
Statute  li  3,  4,  l^c. 

TRAVERSE. 

I.  Sometiines  an  ill  traverfe  is  helped 
bv  a  general  demnrrer ;  as,  if  the 
ncft  be  good  and  the  traverfe  be 
fbrplufage ;  becaufe  there  the  party 
may  traverfe  the  inducement :  but 
the  want  of  a  traverfe  is  not  helped 
by  a  general  demurrer     ^  —    242 

S*  To  wuientiemejne  pleaded  in  bar  in 
cjedment ;  a  replication  that  they 
aie  pleadable  at  common  law,  with 
ft  traverfi^  that  the  tenements  are 
fmnel  de  emtifme  daminice,  ad- 
JVDGBD  ill  upon  demurrer  —  271 

3.  He  ihottld  have  traverfed  that  the 
flumor  was  ancient  deme/ne ;  or  elfe 
thatthofe  tenements  were  held  of 
diat  manor        —  —    ibid, 

TREASON. 
Vide  Error. 
Writs. 

I.  The  record  of  an  indiflment  for 
high  trea/ont  without  allccutus  before 
judgment  is  erroneous        —      132 

TRESPASS. 
Vide  Abatement  2* 

I.  ^terr.  If  trefpafs  lies  againft  a 
vendee  upon  parol  adminiftration  to 
jf.  (where  there  was  executor  by 
will)  who  fold  the  goods  to  D,  for 
which  E.  who  had  leiters  of  admi- 
niilration  after  death  of  J.  brings 
the  adion  —         406,412 

S.  Trefpafs  for  entering  into  a  (hip, 
taking  away  goods,  converting  them, 
aifaulting  and  menacing  the  mari- 
acrff  and  imprifoning  the  mailer. 


fb  that  they  could  not  proceed  bo 
their  voyage        —  —    ly^ 

3.  Alledged  that  here  was  cafe  and 
trefpa»  joined;  both  trefpafs  viet 
armis,  trover,  converfion,  and  fpe- 
dal  cafe,  all  jumbled  in  one  count; 
Jed  non  aUocatnr,  for  it  is  only  in 
aggravation        —  ...    180 

TRIAL. 
Vide  Prayer t  i^c.  I,  2,  3. 

1.  Trial  by  Doomsday  Book  when 

271 

2.  No  new  trial  on  acquitting  the  de- 
fendant in  a  criminal  cafe      -  336 

3.  A  trial  by  a  jury  of  the  proper 
county  where  the  a£lion  is  laid, 
aided  by  16  &  17  Car,  2.  though 
in  stjcire  facias  upon  a  recognizance 
in  the  King's  Bench  —    344 

4.  Where  trial  is  not  by  jury,  but  per 
teftes^  there  muH  be  two  witnefles  in 
all  ca(es  —  «—     161 

5.  If  there  be  a  trial  of  a  challenge, 
one  witnefs  is  enough  in  our  law, 
and  fo  it  is  in  the  cafe  of  a  fum- 
mons  —  -«.  *\ix 

6.  ^U4tre  if  trial  in  covenant  may  be 
here  when  ii  is  pleaded  the  caufe 
of  aflion  did  accrue  in  Ireland  196 

7.  A  matter  arifmg  in  Ireland  how  to 

be  tried  —  ..         19  j 

TITHES. 
Vide  Statute  16. 

1.  A  modus  was  paid  for  one  null, 
and  the  party  added  two  new  mill 
ftones,  and  the  parfon  fued  fw 
tithes,  and  it  fecmed  rcafonable  to 
the  court  that  the  parfon  (hould 
have  of  the  miller  Uic  tenth  toll 
diili  as  a  predial  titiie   -»  281,  28» 

2.  A  mill  for  grinding  com  by  horfes 
Ihal!  pay  tiuie  in  the  nature  of /w- 

jonal  tithes  only,  that  is  to  fay  not 
the  value  of  the  tenth  toll  difb  out  a 
tenth  part  of  the  clear  profits  arif- 
ing  from  the  com  ground  in  the 

nia 
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mill  over   and  above  all  bcident 
charges        —  —  28.2,  mils 

VENIRE. 

1.  Where  two  (herifFs  and  one  chal- 
lenged, 'venire  (hall  be  diredted  to 
the  other  (heriff        —        —  3*9 

2,  If  the  verdiA  be  imperfc^,  a 
'venire  facias  de  novo  ought  to 
iffue  —  —  —  359 

VERDICT. 

Vide  ASiion. 

Attachment* 
Di/continuance. 

1.  Writ  of  wafte  for  cutting  forty 
trees  growing>^^«i  in  forty  acres, 
the  jury  found  the  defendant  cut 
forty  trees  in  twenty  acres    —  23 

2.  Cafe  on  a  provifo.  The  declara- 
tion alledges>/^ryr  affumpfit,  not 
naming  the  defendant  after  a  vcr- 
did  for  the  plaintiff  on  non  of- 
fumpjit^^qmere  if  good  —  7 

3.  Whatfoever  is  found  on  a  verdi£t, 
whereupon  the  court  can  give  any 
judgment,  muft  be  pofitively  found, 
not  ambiguoufly       —        —  539 

4.  If  the  jur)'  do  find  pofitively  the 
matter  of  argument,  and  do  not 
make  the  conclufion  de  fa^o,  the 
court  (hall  rejeft  the  matter  of  ar- 
gument, and  give  judgment  to  the 
contrary        —        —        -"539 

VI     £  T    A  R  M  I  S. 

Fide  Indiament  7. 

VISITOR. 

1.  Vifitor  of  an  ecclefiaftical  corpo- 
poration>  *vide  Mandamus  3. 

2.  Every  private  corporation  has  a 
vifitor        —  —         —  252 

3.  It  is  a  cn^tre  whether  the  archbi- 
ihop  can  oe  vifitor  ofhis  own  courts. 


and  to  be  confidered  whether  die 
judges  (hall  not  be  leflTto  hear  and 
determine  their  own  caufes,   &c. 

Aid. 

4*  Concerning  a  victor's  power  360* 

5.  A  vifitor  is  the  folnndcr's  own 
creature,  and  he  has  made  him  fole 
judge  —  _        —  362 

6.  His  fentence  is  a  judgment  and 
judicial  a£l  —  —»  Uid. 

VIEW. 
Vide  Wafie  I. 

1 .  In  wafte  it  is  not  neceiTary  to  ap- 
pear on  record  that  the  jury  had 
the  *virw  —  ""3 

2.  The  judgment  on  a  writ  of  wafle 
need  not  fay  per  'vijkm  juratonam    3 

UMPIRE. 

Fide  Arhitrat9fs. 

UNCORE    PRIST. 
Vide  Tender  and  RefufaL 

UNION. 

1 .  Union  of  churches    —      —  208 

2.  The  reafbns  or  caufes  in  law  for  a 
confolidation  or  union  '—  209 

3.  Union  gives  preference  to  thenum 
worthy  benefice,  mmgis  digmim  aitre^ 
bit  ad  fe  minus ,  as  wine  the  ho;^* 
hcad>  deeds  the  box,  houfe  the  heir- 
looms, &c.  —  —  210 

4.  Illud  quod  alteri  unitur,  extingtatur 
neque  amplius  perfruerare,  Uc     209 

5.  Three  feveral  forts  of  onion;  one 
is.  when  a  church  is  fo  united  to 
another,  that  that  which  is  muted 
amittit  jus  fuum,  et  eo  utiiur  cm  fit 
unio  —  — •  ikd. 

6.  Another  is,  when  two  or  more 
churches  are  fo  united  together^ 
that  one  is  not  fubjed  to  the  other; 
in  which  cafe,  quod  melius  efi  rminir 
tur  ^^  '^  ^—  Md. 

U  S  U  R  ¥• 
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USURY. 

^.  If  diere  be  a  hazard  that  the  fen* 
der  may  have  left  than  hb  prin- 
cipal  upon  a  contingency*  though 
die  intereft  do  exceed  5  fer  ami* 
far  OMummt  no  nfury      —        —  8 


WAGER. 

A  wager  on  the  government  of 
IrtUmd  being  in  the  power  of  the 
prince  and  princefs  ofOramge     181 


WARRANT  OP  ATTORNEY. 
Fi^  Baron  H  Fewu  2. 

t.  Where  it  ought  to  be  b  LaitH^  &c 
*    Fiilt  PriwUge  2. 

WARRANTY. 
FiJe  Aain  I. 

WASTE. 

I.  In  a  writ  of  wafte  the  jury  have 
view  by  ftatutc,  and  the  judgment 
may  be  with  or  without  per  *vijum 
juratmr*  —  —  ""3 

WILLS. 

t.  If  a  man  make  his  will,  and  it  is 
attefted  and  fubfcribed  by  two  wit- 
nelTes  in  the  prefencc  of  the  teftator, 
and  he  afterwards  makes  a  codicil 
confirming  his  will  in  fcveral  parti- 
cularsy  which  is  atteAcd  and  fub- 
fcribed in  the  pref  ncc  of  the  tefta- 
tor by  two  witnefleSy  one  a  witness 
to  the  will,  the  other  not,  this  is  not 
a  good  will,  not  beinp  attcftcd  and 
fubfcribed  by  three  vvitnefl'os  69,  88 

3f.  On  a  devife  of  lands  to  twoi,  if  one 
die  before  the  teftator,  the  whole 
furvives  to  the  (Jthcr    —        —  91 

3.  What  words  in  a  will  fcem  to  carry 
a  fee  fimpic  —  —  348 

3 


4.  An  efiate  nay  pafs  by  will  nte  ' 
the  fiither*!  covenant  upon  his  toll's 
marriage  to  levjafme,  though  none  -  1 
be  levied       —       — .        —  350 

5*  In  cjedment  if  a  fpecial  vordift 
find  that  A.  being  fei(ed  of  lands  is 
fee,  in  die  vear  1644  devifed  the 
iame  to  B.  tor  life,  with  renuundes 
to  C.  in  tail,  &c  *'  and  that  after- 
**  wards  in  the  year  1645  the  faid 
«  teftator  made  iomber  'svill  in 
"  writing,  but  what  was  contained 
<'  in  the  laid  laft  owndoned  will  the 
<*  jurors  are  ignorant;"  iht/icoud 
will  fo  found  d^s  not  amount  to  a 
REVOCATJOM  ofthe^y^4«;fZ^    537 

So  where  a  fpecial  verdid  was 
found  that  A.  duly  made  a  will  in 
the  year  1748,  and  then  in  17C6 
he  made  wither  wll,  and  that  toe 
difpofidon  made  by  die  will  in  1 756 
was  different  frem  the  difpofidon 
made  by  die  will  in  1748,  but  in 
what  particular  the  jurors  are  ig- 
norant, this  fecond  will  is  not  a  re- 
vocauon  cf  the  former  will  —.555, 
556,  ntii 

6.  When  a  will  is  made,  the  court 
muft  look  what  the  words  are,  and 
fojud;^e        —        —        —  541 

7.  If  a  man  make  one  will  di  gwds  and 
another  of  his  Ituidsy  and  a  revoca- 
tion is  alledeed  of  both,  a  raoHi- 
B  IT  ION  (hall  be  granted  for  thi 
landsf  and  denied  for  ib*  ^ds    54s  . 

8.  Where  an  endre  will  b  made  of 
lands  and  goods,  a  coksultatiow 
ihall  go  to  the  whole  —    54^  ^ 

9.  A  man  cannot  properly  make  two 
wills,  unlefs  ic  be  of  feveral  things 
•  «  ihul.  U  551 

10.  U^iere  a  man  makes  two  wills, 
and  feveral  devifes  in  burgage  te^ 
nure^  the  latter  will  and  devife  fhall 
ftand,  the  other  not       —     «.  ^44 

1 1 .  Where  a  man  in  France  made  a 
will,  and  gave  feveral  legacies^ and 
afterwards  made  a  will  in  Bng» 
land,  but  what  he  gave  in  the  \2X^ 
Itr  MQn  ccfifiati  adjudg£D  the  laH 
was  no  revocation  «->      544 
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1 2.  A  man  may  make  a  will  of  lands 
in  Yorkjhire  to  one,  and  afterwards 
a  will  of  lands  in  Durham  to  ano- 
ther, and  they  (hall  both  (land,  for 
both  make  but  one  will      545*552 

1 3.  Although  a  man  can  have  but  one 
will,  he  may  have  twenty  codicils 

549 

14  .If  it  do  not  appear  what  date  they 

are  of,  they  (hall  all  (land  together 

550 

15.  A  man  may  make  particular  wills, 
or  rather  pieces  of  one  will  of  as 
many  things  as  he  is  po.Teffedof  549 

16.  If  a  man  make  a  duplicate  of  his 
will,  dill  it  is  but  one  will     —550 

17.  At  the  common  law  there  could 
be  no  devife  of  lands ;  the  (latute 
32  and  34  Hen,  8.  makes  them  de- 
Tifeable        —         —        —  55^ 

WITNESSES. 

I.  Concerning  witnefTes  dying  before 
anfwer  in  chancery.  Vide  Prohihi- 
tUn   8, 10, 1 1.  Trial         —       4,  5 

%,  Where  one  witnefs  is  enough  if  for 
a  revocation  —  ,^  x'j-^ 

WORDS. 

Vide  Prohibition  a. 

i,  •  1.  Words  importing  a  charge  of  felony, 

Ir  \*.    will  .not  be  proof  of  it,  there  muH  be 

proofof  fome  ad     —         -^  ^82 

%»  Quod  tali  die  et  locofalfo  et  malitio/e 
ei  crimen  felonia  impojuit,  held  a  good 
allegation  —  —  282 

Vide  ASion  9.  —         —  ibid, 

Sabfequent  words  in  a  deed  may 


reftrain  and  ejcplain  the  fenfe  of  an- 
tecedent words  —    — *  312 

Vide  Exception, 

4.  Where  in  a  will  the  words,  «'  ali 
the  reft  of  my  eftatei*  carry  fee 
fimple  -—  ""*  34S 

5.  Where  the  word  "  necnon^*  though 
it  couple,  (hall  not  be  repug- 
nant —  -—180 

Where  if  it  do  couple  and  be  repug- 
nant, yet  well  enough^  after  a  ver- 
dia  —  ~  ibid. 

6.  "  Cozening  and  cheating  knave'* 
unlcfs  fpoken  of  an  officer,  not 
a^ionabie  —  •—  181 

*  See  A<^ioft,^^SIander» 


w:  R  I  T  S. 

|.  h  fcire  facias  retornable  ^/V,  Lun§ 
poji  quindeu*  Trin^  where  the  re- 
turn-day is  of  a^/r/r//^,  good  -^>  60 

2.  A  dljlringas  for  throwing  down 
fences  is  bad  if  there  be  not  fifteen 
days  between  the  tefie  and  the  re- 
turn -r-  -—80 

3.  An  indidment  for  treafon  was  /r^- 
cept*  per  Curiam  quod  'vic*  'venirefa- 
ceret,  inilead  ofnon  omittas  quin  cape^ 
ret,  and  held  ill  —         —  75 

4.  An  attachment  of  privilege  is  only 
like  a  latitat  and  not  like  an  original 

VI 

5.  A  writ  0^ certiorari  may  be  granted 
at  the  prayer  of  the  defendant  in 
error  ad  informandum  curiam  at  any 
time  —  —  214 

6.  A  writ  of  erior  is  2ijuperfedeas,  but 
it  mud  be  in  the  fame  caufe       187 

7.  A  return  to  a  writ  of  mdndamui 
may  be  amended  -^        ajj 
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ERRATA  et  ADDENDA. 

Page  14,  after  ''  816/'  laft  Une,  note  {c)  add  <«  and  the  cafe  of  Smitk 
'<  affignee  of  Clerk  v.  Mills,  i  Term  Rep.  475." 
43,  after  "  1  Term  Rep.  93.  446/*  add  "  2  H.  Bl.  Rep.  io.»* 
469  cafe  42,  margin,  add  *'  S.  C:  5  Mod.  459.*' 
65,  laft  line,  add  <<  See  the  cafe  of  Ellis  v.  Smith.    F.  Vezey's 

"  Rep.  II." 
182,   line  24*  margin,  read  '*  a  record,"  inftead  of  <<  in  a  record, 

u    &c." 

138,  to  note  (d),  add  «<  2  Shower,  232." 
'    141,  note  (a),  fecond  column,  line  9,  inftead  of  <'  Cowp.  12,** 

read  «*  Cowp.  72." 
144,  note  (a),  inftead  of  «*  Tardlcy  v.  Roe,"  read  «  Yardlejr  v. 

"  Roe." 
168,  line  6,  tranfpofe  *^  Cowp.  424*"  into  the  marpn. 
247,  margin,  laft  reference,  dele  «  S.  C." 
303,  margin,  line  6,  inftead  of  <«  while,"  read  "« where.^* 
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